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` PRIVY COUNCIL. 


PRESENT : Lord Davey, Lord Robertson, Lord Atkinson, 
Str Andrew Scoble and Sir Arthur Wilson. 


DHANIPAL DAS AND ANOTHER 
ue 


RAJA MANESHAR BAKHSH SINGH. 


[ON APPEAL FROM THE CourT OF THE JUDICIAL COMMISSIONER 
or Oupa] 


Currt of Wards—Disqualificd proprietor-—Owilh Land Recerue Act (XVII of 


£870.) Ch, VIIL, Sees, 161 to 177—Indian Contract Act (IX of 1872) , 


Seo. 10—Aet VI of 1899, Bee, 2—Hard bargain—Undue influence—Oom- 
„pound interest, 


The group of sections (161 to 177) in the Oudb Land Revenue Act, 1876 
entitled “Ch, VIII, Courts ot Wards” was not intended to interfere with the 
personal status or rights of an adult disqualified proprietor who is neither 
idiot nor lunatic, except as regarda the management of his property or anything 
expressly prohibited, There is no prohibition of a disqualified proprietor 
contracting debts or borrowing money, but he is not at liberty to create any 
charge upon bis property without the sanction of the Court. 

Mohummud Zulbor Ali Khan v. Mussumat Thakooranee Rutta Koer (1) 
ard Rai Balkrishna v, Mussumat Masuma Bibi (2) distinguished, 


In 1886, the defendant being then largely involved in debt, was declared ` l 


a disqualified prcprictor under the provisions of the Ondh Land Rovenne Act, 
and his property was placed under the charge of the Court of Wards. In 1889 


he borrowed from the plaintiff without the sanction of the Court the sum of . 


Re, 4,500 and stipulated to pay interest at the rate of 24 per cent, per annum, 
_ In 1892, a further sum of Bs, 1,260 was advanced by the plaintiff to the 
defendant and the latter executed a bond in favour of the plaintiff, for the 
total sum due to him, but the interest was reduced from 24 per cent, to 18 per 
cent, per annum. The plaintiff brought the present sult for the recovery 
of the amount due under the bond, There was no fraud in the matter and 
no pressure was put upon the defendant by the plaintiff or his agente | to induce 
him to accept the conditions offered to kim. 


eid, that although the defendant was left free to contract debt, yet he- 


was under o peculiar disability and placed in a position of helplessness by the 
fact of his estate being under the control of the Court of Wards, aud the 
position of the parties was such that the plaintif was “in a position to 
dominate the will” of the defendant within the meaning of the amended 
- section 16 of the Indian Contract Act. In this case the lender used his 
position to demand and obtained from the borrower more onerous terms than 
were reasonable, and the bond sued on must be set aside, 


id 
(1) (1868) 11 M, I. A. 468, (2) (1882) L. R. 9. I. A. 182; I, L. R. 5 AU, 42. 
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P.O. Held further, that the Subordinate Judge was wrong in deciding the case 
1906. in accordance with what he supposed to be English equitagle doctrine. He 


—w ought to have considered only the terms of section 16 of the Indian Contfact 
Dhanipal Das Act. 
Raja Maneshar Apart from a recent Statute, an English Court of Equity could not give 
Bakhsh Singh. relief from a transaction or contract merely on the ground that it wasa 
` hard bargain, except perhaps where the extortion is so great as to be of itself 
evidence of fraud, 
e Appeal by the Plaintiffs. 
Suit for money due on a bond. ° 


The facts will appear sufficiently from the judgment of their 
Lordships, which was delivered by 


Lord Davey.—The original plaintif Auseri Lal was the 
head of a joint Hindoo family. He is now decéased, and the 
present appellants, as the surviving members of the family, have 
been substituted for him on the record. Auseri Lal, on behalf 
of the family, formerly carried on the business of a banker and 
money-lender in the District of Sitapur in Oudh. And in the 
course of his business he had, previously to the transactions 
which are the subject of this appeal, lent money to the respon- 

af dent, who was and is the Talukdar of Mallanpur in the same 
District. 

In the year 1886 the respondent, being then largely involved 

in debt, was, on his own application, declared by the Chief 

‘Commissioner of Oudh a disqualified proprietor under the iia 
sions of the Oudh Land Revenue Act, 1876, and his property was ! 
placed under the charge of the Court of Wards on the 12th, 
August in that year. The respondent’s property remained under \ 
such charge until sometime in the month of July 1898, when it 
was released to him, and he resumed possession. While the 
estate was under its charge, the Court of Wards made an allow- 
tenance of himself and his family. 

On the 4th February 1889 the respondent, without the sanc- 
tion of the Court of Wards, borrowed from Ausert Lal the sum 
of Rs. 4,500, and executed in his favour a bond which was duly 
registered for that amount, stipulating that he would repay the’ 
amount in two years with interest at the rate of Rs. 2 per 

x mensem payable half-yearly out of his allowance of Rs. 1,250 per 
mensem, and stipulating further that in case default was made in 

” the payment of interest, he would pay compound interest ‘at the 

same rate until the amount secured by the bond was fully paid 
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off and satisfied. The respondent did not pay any sum either 
for principal or interest due on this bond, and after it had become 
due, negotiations were apparently opened by his officers on his 
behalf with the plaintiff for a further advance at a lower rate of 
interest. In the result an account was settled between the res- 
pondent and Auseri Lal of the amount due on the bond for Rs. 
4,500 and it was found that that sum with interest and compound 
interest at the rate of z per cent per mensem, up to the 13th day 
of January 1892, came up to Rs. 8,750. On the last-mentioned 
date Auseri Lal advanced to the respondent the further sum of 
Rs. 1,250, and the latter without the sanction of the Court of 
Wards executed in favour of the former a bond, also - registered, 
for the total sum of Rs. 10,000, stipulating that he would repay 
the amount in seven years with interest at the rate of 1-8 per 
cent per mensem payable half-yearly, and stipulating further that 
in default of payment of interest on due dates he would pay 
compound-interest at the same rate, and that he would pay 
interest and compound-interest on the amount secured by the 
bond until it was fully paid off and satisfied. 

The present suit was brought on the bond of the 13th Janu- 
ary 1892. The defence is, first, that the respondent being, at the 
date of the bond, a disqualified proprietor had no power under 
the Act to borro money without the sanction of the Court of 
Wards, and, secondly, that the bargain was an unconscionable 
one, and procured by the exercise of undue influence within the 
meaning of section 16 of the Indian Contract Act, 1872, as 
amended by section 2 of Act VI of 1889. 

The first point depends on the construction and effect of the 
group of sections (161 to 177) in the Oudh Land Revenue Act, 
1876, entitled ‘Chapter VIII, Courts of Wards.” Section 162 
defines the persons who shall be held to be disqualified to manage 
their own estates, including (g) persons declared by the Chief 
Commissioner on their own application to be disqualified. By 
section 166 the jurisdiction of the Court of Wards extends to the 
care and education, and to the management of the property, of 
the persons supject thereto. By section 167 the Court of 
Wards may appoint managers of the property of disqualified 
proprietors, and if such proprietors be minors, idiots, or lunatics, 
may appoint guardians for the care of their persons. By section 
170 thé manager appointed by the Court of Wards may collect 
the rents qf the land entrusted to him as well as all other money 

due to the disqualified proprietor, and may, ‘subject to the 
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control of the Court, grant or renew leases of a limited duratiorf. 
The more important sections are 1'73.and 174. 

‘©3473, Persons whose property is under the superintendence 
of the Court of Wards shall not be competent to create without 


the sanction ‘of the Court „any charge upon or.interest in such. 


property, dr.any part thereof. 

“174, No such property shall be liable to be taken in? 
execution of a decree made in respect of any contract entered} 
into by any such person while his property is under goch: 
superintendence.” 

From a perusal of the group of sections above referred to 
their Lordships are of opinion that it was not intended to inter- 
fere with the personal status or rights of an adult disqualified 
proprietor who is neither idiot nor lunatic, except as regards 
the management of his property or anything expressly prohibited. 
There is no prohibition of a disqualified proprietor contracting 
debts or borrowing money, and it is contemplated in section 174 
that such a person may enter into contracts which, but for the 
provisions of that section, might result in his property being 
taken in execution. But the disqualified proprietor may not 
without the sanction of the Court create any charge upon his 
property. It was argued, however, that to alow a disqualified 
propriétor to contract debt would enable him, by anticipation 
to waste the estate when restored to his care, and so defeat the 
objects of the Act, and would, therefore, be inconsistent with the 
other provisions and purposes of the Act. This argument would, 
have been a cogent one for the consideration of the Legislature 
in framing the Act. But their Lordships think that there is nol 
necessary implication of a prohibition to, contract personal 


. obligations, and they are not entitled to read into the Act 
o 


curtailment of the proprietor’s. personal rights which they do n 
find there. 

Their Lordships were referred to the case of Mohummud 
Zahoor Ali Khan v. Mussumat Thakooranee Rutta Koer (1), in 
which it was said that Sir James Colvile, delivering the judgment 
of this Board, had assumed that a disqualified landowner whose 
estate had been placed under a Manager by the Court of 
Wards under Bengal Reg. LII of 1803 was incapacitated from 
contracting debts, as had in fact been decided by the Sudder 
Dewany Court at Agra. It was not, however, necessary to 
consider the point, as their Lordships held that the necesary 

(1) (1868) 11 M. I, A. 468. f aa 


ae 


è è 
i | 
+ 


L 
VoL. IV.] PRIVY COUNCIL. 


fotmalities had not been complied with for making the person in 
question a disqualified proprietor, and gave judgment for the 
amount du% on the bond. There was, therefore, no decision on 
the point. In the case of Rat Balkrishnav. Mussumat Masuma 
Bibi (1) the language of the marginal note is misleading, for the 
only question was whether the proprietor was competent to convey 
the property by mortgage or sale while the estate was under the 


_ Management of the Court of Wards, and nothing was decided 


or said on the question now under consideration. Their.Lordships 
agree with the decision come to by both the Courts below that the 
respondent was not incompetent to execute the bond in suit. On 
the other point the learned counsel for the respondent admitted 
that the case rested entirely on the question whether the interest 
charged in the two bonds was reasonable. The Subordinate Judge 
held that the rate of interest was high in this sense, that.com- 
pound, interest was charged. Simple interest at Rs. 1-8 per cent. 
per mensem he thought would not have been high. He held that 
the amended section 16 of the Indian Contract Act did not apply 
to the case, but on a mistaken view of certain English authorities 
he was of opinion that wherever a transaction or contract appears 
to a Court of Equity to be a “hard bargain” it cannot be enforced 
in its “entirety.” And holding that this was a “hard bargain” he 
said, “I do notenean that the present is a case. of actual fraud 
or undue influence, but it is certainly a case of inequitable 
dealing.” In the result he decreed the claim for Rs. 10,000 princi- 
pal and simple interest at 18 per cent per annum. 

In the Court of the Judicial Commissioner it was held that 


there was a presumption that there had been on the part of the ` 


the plaintiff an unconscientious use of power arising from the 
circumstances and conditions of the contracting parties. In other 
words, the respondent's consent to the transactions was caused by 
undue influence within the meaning of the amended section 16 
of the Indian Contract Act, and the transaction was, therefore, 
voidable. Accordingly the Court gave the plaintiffa decree for 
Rs. 4,500 (the principal money under the first bond) with interest 
at 6 per cent a year from the 4th February 1889, and Rs. 1,250 
(the additional advance on the second bond) with interest at the 


‘same rate from the 13th January 1892. 


Auseri Lal himself was advanced in years at the respec- 
tive dates of the two bonds’ in suit, and states that his 
nephew Madho Ram, one of the present appellants, looked 

(1) (1882) L. Å. 9,1. A. 182; I. L, B. 5 AN. 142. 
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P, 0. after his affairs. Madho Ram’s evidence was extremely unsatis- 
1906, factory. He professed not to remember what took place 
' Dhanipal Das when the bonds were executed, and not to know what was 


ae. the Court of Wards or what the word “Court” meant. This 
Banan Singh, evidence does not assist the appellant’s case in any way. The 
only other evidence contained in the record is that of the respon- 
dent himself. He states that his allowance from the Court 
e of Wards was not sufficient to enable him to pay the interest on 
the bonds, and the only property from which he could satisfy his 
debt was the jewellery belonging to the females of his family, the 
value of which, however, he did not know. He further stated that 
this jewellery had been pledged to Auseri Lal some seven or eight 
years ago, though whether before or after the deed of 1892 he 
could not say, and that it had not been redeemed. He stated that 
no fraud or undue influence was practised upon him on taking 
the deed of 1889 or that of 1892. 
The fair result of this evidence is that the ee ae 
hrough his improvidence, was in urgent need of money, and 
owing to his estate being under the care of the Court of Wards 
e was in a helpless position. There was no fraud in the 
atter, and no pressure was put upon the respondent by Auseri 
Lal or his agénts to induce him to accept the conditions offered 
to him. And indeed the fact of the interest b&ing reduced on 
the second transaction from 24 per cent. to 18 per cent. points 
to some negotiations having taken place between them. But it 
must be taken that the respondent was compelled by his circums- 
tances to accept the terms which were offered to him both in 
See ee 


Lord Darcey. 


e+ 


1889 and 1892. 7 

Their Lordships are of opinion that although the respondent 

was left free to contract debt, yet he was under a peculiar 
disability and placed in a position of helplessness. by the fact 

f his estate being under the control of the Court of Wards, 

and they must assume that Auseri Lal, who had known the 
respondent for samb so years, was aware of it. They are, there- 

fore, of opinion that the position of the parties was such that; 
Auseri Lal was “in a position to dominate the will” of the 
respondent within the meaning of the amended section 16 o 

the Indian Contract-Act. It remains to be seen whether Auseri 

s Lal used that position to obtain an unfair advantage over the 
respondent. 

a The Subordinate Judge was wrong in, deciding the case in 
accordance with what he supposed to be English- equitable 
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doctrine. He ought to have considered the terms of the 
amended section 16 only. He also mistook the English law. ` 
Apart from a recent Statute, an English Court of Equity could 
not give relief from a transaction or contract merely on the 
ground that it was a hard bargain, except perhaps where the 
extortion is so great as to be of itself evidence of fraud, which 
is not this case. In other cases there must be some other equity 
arising from the position of the parties or the particular circums- 
tanceg of the case. But, although he was wrong in the reasons 
for his judgment, the Subordinate Judge may be right in his 
findings of fact. He finds that simple interest at Rs. 1-8 per 
cent. per mensem (18 per cent. per annum) would not have been 
high and their Lordships do hot find that the Court of the 
Judicial Commissioner expressed any dissent from this finding. 
On the other hand, their Lordships think that the Subordinate 
Judge must be taken to have found that the charging of compound 
interest in the circumstances was unconscionable, and they 
understand the Court of the Judicial Commissioner also to have 
so found. Their Lordships are not disposed to differ from a 
concurrent finding of the Courts below, even if it be not strictly 
a finding of fact. The result is that their Lordships must hold 
that the lender used his position to demand and obtain from 
the respondent mòre onerous terms than were reasonable, and 
the bond sued on must be set aside. Their Lordships, however, 


think that in the particular circumstances of the present case, - 


justice will be met by allowing the appellants simple interest at 
er ce annum on the sums d—by—Ausert “Lal 
hroughout. i 
~~ “heir Lordships agree with the Court of the Judicial Com- 
missioner that the letters written by the respondent or his agent, 
which were referred to by Mr. Bonnerjee, do not amount to a 
ratification of the transaction. 

Their Lordships will, therefore, humbly advise His Majesty 
that the decree of the Court of the Judicial Commissioner of 
Oudhedated the 3rd June 1902 (except so far as it directs that 
the bond sued on þe set aside, and that the costs of the original 
suit be paid by the defendant to the plaintiffs), be varied, and as 
varied stand as follows (that is to say), that it be ordered that 
the respondent pay to the appellants the sum of Rs. 4,500,_. 


with simple interest at the rate of 18 per cent. a year from the 


4th February 1889 to_the date of payment, and the sun » sum of 


Rs. 1,250, with simple interest at the same rate from the 13th 
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January 1892 to the date of payment, with proportionate costs 
on the amount decreed to be settled by the Judicial Coynmissianer 
in case of difference, and that as to the rest each party bear 
his own costs. There will be no costs of this appeal. on 


M. K. M. Decree varied. 


A 
PRESENT : Lord Macnaghten, Sir Andrew Scoble, Sir Arthur 
Wilson and Sik, Alfred Wills, 


MANOHAR LAL 


Ji 
JADU NATH SINGH AND OTHERS. 


[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
<- oF, OupH.] 
Minor— Compromise— Loare of Qourt—Civil Procedure Code (Act XIV of 1882), 
Sec. £62. 


In order to maintain the validity of a compromise entered into on behalf 
of a minor when such compromise is subsequently challenged, it must be proved 
that the attention of the Court was directly called to the fact that a minor was 
a party to the compromise and it oaght to be shewn by an order on petition, or 
in some way not open to doubt, that the leave of the Couyt was obtained. 

Appeal by the Defendant. 

Suit to set aside a comprémise. 

The material facts appear from the judgment. 

The judgment of their Lordships was delivered by 

Lord Macnaghten.—The Code of Civil Procedure (sec- 
tion 462) provides that :—‘‘No next friend or guardian for the 
suit shall, without the leave of the Court, enter into any agree- 


~ ment or compromise on behalf of a minor with reference to the 
-suit in which he acts as next friend or guardian.”: It was argued 


on behalf of the appellant that the exigencies of that provision 
had been complied with in this case, inasmuch as it appeared 
that the minor (the first respondent), who was a party éo the 
compromises in question, was described in the title of the suit as 
a minor suing “under the guardianship of his mother,” and the 
terms of the compromises were, of course, before the Court. 
In the opinion of their Lordships that is not sufficient. There 
ought to be evidence that the attention of the Court was directly 
called- to the fact that a minor was a party to the compromises, 
and it ought to be shown, by an order on petition, or in some 
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way not open to doubt, that the leave of the Court was obtained, P. C. 

This was the principal question argued before their Lordships, 1906, 


and on it the appellant fails. 

The other question had reference to the terms of the decree 
pronounced by the Court of the Judicial Commissioner on the 
minor's, appeal to that Court. It appears to their Lordships that Zord Mucnaghten. 
the terms of that decree are far too wide. The decree orders 
that the compromises and decrees in the foreclosure-suit (which 
Were im question in this suit) be set aside “in their entirety,” 

" and goes on to declare that the result would be that those suits 
would «have to be decided afresh.” Their Lordships think (and 
indeed the learned Counsel on both sides agree) that it will be 
quite sufficient if there is a declaration that the compromises’ 
and decrees are not binding upon the minor, and that he is 
remitted to his original rights. ` 

Their Lordships will, therefore, -humbly advise His Majesty 
that the decree in the minor’s appeal to the Court of the Judicial 
Commissioner should be varied in this respect, but otherwise 
affirmed, and that the decree in the present appellant’s appeal to 
that Court should be afirmed. With regard to the costs of the. 
appeal, their Lordships think that the appellant must bear them. 


syan 
Manohar Lal 

t. : 

Jadu Nath Singh 








M. K. M. ; Decree varied. 


Present: Lord Davey, Sir Andrew Scoble and 
Str Arthur Wilson. 


BAI KESSERBAI be on 
v. , 1903. 
HUNSRAJ MORARJI AND ANOTHER. May, 9. 


[ON APPEAL FROM THE HIGH Court or JUDICATURE 
: AT BOMBAY.] 


Hinds Law — Ante-nuptial settlenent—Absolutetnterest— Mitakshara—Mayukha— 
Oonstruction— Co-widow— Husband's brothers ‘son—Brihaspati—Daya- 
bhaga—Stridhana. 


By an ante-nuptial’settlement the property now in dispute was conveyed 
by her husband to K, her heirs, executors, administrators, assigns for ever, 
and it was provided “ if the said K shall die after the said intended marriage 
had been celebrated and completed without leaving issue of the said intended a 
marriage, who shall succeed to s vested interest in the said property, then 
the said property shall be dealt with as she may director deolare by Will 
or deed or failfng any Will @r deed, then the same shall vest in her legal heira 
recording to Hinda Law of the Bombay School,” 

e ` e e 
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Held, whether the deed is to be vonstrued- acon to , Bagliat Law or by 
Indian Law, K took under it nota limited thtetest only? but an absolnte estate 
of inheritance, 

Questions on the Hindu Law of inheritance to property in the Island of 
Bombay are to be determined in accordance with the Mitakshara, subject to 
the doctrine to be found in the Mayukha, where the latter differs from it. But 
the Mitakshara and the Maynkha should be so construed as to harmonise with 
one-another whenever and so far as that is reasonably possible. 

Gojabai v, Shrimant Sahajirao Maloji (1) referred to, 

According to the Mitakshara definition of Sapinda, koiaaa and wife 
are Sapindas to cach other. 

Lallubhai Bapubhai v, Mankuvarbai (2) referred to, 

A co-widow is entitled to succeed to the property of a widow dying 


„without issue in preference to her husband’s brother or husband’s brother's 


son, 


Krishnabei Martand v, Shripati Pandu @) and Bachha Jha y. Jugmon 

` Jha (4) referred to. 

Appeal by the Plaintiff. 

Suit for succession to immoveable property. 

The material facts will appear from the judgment of their 
Lordships which was delivered by 

Lord Davey :—The question in this Appeal relates to the 
succession to immoveable property in the Island of Bombay, of 
which a Hindoo lady named Kumari Bachubai died possessed. 
She was the widow of one Koreji Haridass, whe died in February 
1898. On the 24th November 1892 Koerji Dass executed an 
ante-nuptial settlement of the property now in dispute, whereby 
he conveyed it to Kumari Bachubai, her heirs, executors, 


` administrators, assigns, for ever, subject to the following 


conditions :— 

tI, Ifthe said Kumari Bachubai shall die before the said 
intended marriage has been celebrated and completed then 
the said house, land and premises shall revert to and again 
become the absolute property of the said Koreji Haridass his 
heirs, executors, administrators and assigns. 

“2, If the said Kumari Bachubai shall die, after the said 
intended marriage has been celebrated and completed, without 
leaving issue of the said intended marriage who, shall succeed to a 
vested interest in the said house, land and premises, then the 
said house, land and premises shall be dealt with as she may direct 
or declare by will or deed, or failing any will or deed then 
the same shall vest in her legal heirs according to Hindu Law of 


the Bombay School.” 


(1) (1892) I. L. R. 17 Bom. 114. (8) (1908) 8 Bom. L. B 12. 
(2) (1876)1. L. B, 2 Bom, 388.. (£) (1885) L L, B. 12 Calo, 848. 
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Bachubai died on es May 1899 without leog any 
issue and without having made any appointment by deed or 
will. It is not disputed that the persons entitled to, succeed 
to the property as heirs of Kumari Bachubai were the persons 
entitled to her ordinary stridhan. The rival claimants are 
the Appellant, Bai Kesserbai, who was the surviving co-widow 
of Koreji Haridass, the Respondent Bai Monghibai, who is the 
widow of Ranchordas Haridass, brother of Koreji Haridass who 
survived Kumari Bachubai and died on the 17th June 1902 
(it is presumed childless), and the Respondent Hunsraj, who was 
the son of another brother of Koreji Haridass, who predeceased 
Kumari Bachubai. The Appellant was the Plaintiff in the suit, 
which was commenced on the 4th August 1902, in the High 
Court of Bombay. Mr, Justice-Batty decided that by the Hindoo 
law of the Bombay School the Appellant was the next heir 
to Kumari Bachubai, and entitled to succeed. This decision was 
reversed on Appeal by the Chief Justice and Mr. Justice Russell, 
and by their decree dated the 11th December 1903 the suit 
was dismissed with costs. 

It is stated in the Judgment on the Appeal that both sides 
abandoned the view taken by Mr. Justice Batty, that Kumari 
Bachubai under the deed of gift took an absolute interest in the 
property, and that it was conceded that she took a limited 
interest only, and her heirs took as purchasers. Both the 
learned Judges were also of that opinion, and their Judg- 
ments are to a certain extent, based on it. Their Lordships 
are at a loss to understand on What grounds this opinion was 
arrived at. They have no doubt whatever that whether the deed 
is to be construed according to English law, as Mr. Justice 
Russell thought, or by Indian law, Kumari Bachubai took under 
it an absolute estate of inheritance. 

Questions on the Hindu law of inheritance to property in 
the Island of Bombay are to be determined in accordance with the 
Mitakshara, subject to the doctrine to be found in the Mayukha 
where the latter differs from it. But, as laid down by Mr. Justice 
Telang in Gosabai v. Shrimant Shahajirao Maloji Raje Bhosle (1), 
“ Our general principle should be to construe the Mitakshara and 






so far as that is reasonably possible.” ame 
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The point now under discussion is whether a co-widoŵ is 
entitled to succeed to the property of a widow, dying without 
issue, in preference to her husband’s brother or brother’s "són. 
There has been no judicial decision on this question, and their 
Lordships must decide it on the construction of the texts of 
Mitakshara and the Mayukha read together, with such assist- 
ance as may be afforded by other commentaries (though not 


. recognised as authorities in Bombay) and by modern text-books. 


_ If the case rested on the Mitakshara alone their -Logdships 
are of opinion that the appellant would be entitled to succeed. 
The material texts of the Mitakshara are Chapter II., Section XT., 
Placita 8, 9, and 11. (1) :— 

t8, A woman's property has been thus described. The author 
next propounds the distribution of it: ‘Her kinsmen take it if 


she die without issue.’ 


369, Ifa woman die ‘without issue,’ that is, leaving no pro- 
geny. . . . . the woman’s property, as above described, 


‘shall be taken by her kinsmen ; namely, her husband and the 


rest as will be [forthwith] explained. 

“Ir If a woman dying without issue as before stated, and 
who had become a wife by any of the four modes of marriage 
denominated Brahma &c...., the [whole] property, as before 
described, belongs in the first place to her husband. On failure 
of him it goes to his nearest kinsmen [sapindas] allied by 


funeral oblations. But in the other forms of marriage, called 


Asura, &c., . . . the property of a childless woman goes to her 
parents, that ts is, to her father and mother.” i 
There can be no reasonable doubt that according to the 


‘Mitakshara definition of sapinda, husband and wife are sapindas to 


each other. In the case of Lallubhai Bapubhat v. Mankuwvarbat (2), 
Sir Michael Westropp, after quoting a long passage from the’ 
Achara Kanda of the Mitakshara, said (at p. 423) : 

“This shows that Vijnyanesvara abandoned the doctrine 
that the right to offer funeral oblations alone constituted sapinda- 
ship, and adopted in lieu of it the theory that sapinga-ship 
is based upon community of corporal particles, or, in other words, 
upon consanguinity, and that he maintained that there is such a 
community between the wives of collaterals.” 

The learned Chief Justice then showed that the same theory 
had been adopted by Nilakantha, the author of the Mayukha, and 


a Stokes, “ Hinda Law errs PP, 460, 461, 
2) (1876) I. L, R. 2 Bom. 888 
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that the doctrine applied to sapinda relationship, not only in its Pao. 
cęremonial aspect but for purposes of inheritance also. It was 1906, 
‘accordingly held in that case, which arose in the Island of Bai Kesuethai 
Bombay, that under the law of the Mitakshara and Mayukha the i. 


: { ; Hansraj Morarji, 
widow of a deceased first cousin succeeded in her husband’s place moins 


in preference to a male of a remoter degree. In West and Bühler 40rd Darey. 
(1) it is stated that whether “ nearness ” in the rule given by the 
Mitakshara for succession to childless widows’ property should be e - 
detegmined in accordance with the succession to the property of a 
male, or whether it.means nearest by relationship, the co-widow 
has the first right of succession, but in the latter case concurrently 
with other kinsmen in the same degree. But, they say:— 
“ The identity of the wife with her husband being accepted 
as a leading principle of the Mitakshara, the rule seems, on the 
whole, most consonant to it whereby precedence in heritable 
relation to him gives a like precedence and order of succession in 
relation to his widow.” 
And they add :— 
“t Such appears to be the rule, too, which custom has pre- 
ferred in this part of India.” 
In accordance with these views it has been recently decided 
in a case from the Satara district where the Mitakshara is the 
governing authority that a co-widow succeeds to a childless 
widow’s stridhan in preference to her husband’s brother’s son 
[Krishnabat Martand v. Shripati Pandu (2)}. 
The grounds upon which it is said that the rule thus dedu- 
cible from the Mitakshara is altered or superseded by the 
Mayukha are to be found in Ch. IV. Sec. X of that treatise, 
Pl. 28 and 30 (3) which are as follows : 
“28. The property of a childless woman married in the 
form denominated Brahma, or in any of the other four [un- 
blamed modes of marriage] goes to her husband; but if she 
leave progeny, it will go to her daughters ; and in other forms of 
marriage [as the Asura, &c.] it goes to her father and mother on 
failure of her own issue.’ [In the one case] if there be no 
husband, then the nearest to her, in his [tat] own family takes 
it ;,and [in the other case], if her father do not exist, the nearest 
to her in [her] father’s family succeeds, [for the law that :] ‘To 
the nearest sapinda, the inheritance next belongs,’ as declared = 
by Manu denotes that the right of inheriting her wealth is 


(1) “Digest of the Hiflu Law of Inheritance,” p. 518. 
(2) (1905) 8 Bomb, Law Reporter 12), (8) Stokes, op, cit., page 105. 
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derived even from nearness of kin to the deceased [female] 
under discussion—and, though the Mitakshara holds, ‘that ọn 
failure of the husband, it goes to his [tat] nearest kinsmen 
[sapinda] allied by funeral oblations’ ; and ‘on failure of the 
father then to his [tat] nearest sapindas’ ; yet, from the context 
it may be demonstrated that her nearest relations are his nearest 
relations’; and [the pronoun ## being used in the common 
gender] it allows of our expounding the passage ‘those nearest 
to him, through her, in his own family’ ; for the pression are 
of similar import.” 

“30, On failure of the husband of a deceased woman, if 
married according to the Brahma or other [four] forms; or of 
her parents, if married according to the Asura or other two 
forms, the heirs to the woman’s property, as expounded 
above, are thus pointed’ out by Brihaspati: ‘The mother’s 
sister ; the maternal uncle’s wife; the paternal uncle’s wife; 
the father’s sister ; the mother-in-law, and the wife of an elder 
brother, are pronounced similar to mothers. If they leave no 
son born in lawful wedlock, nor daughter's son nor his son, then 
the sister’s son, and the rest shall take their property.’ Here 
must be understood, ‘on failure both of the daughter, and also 
of her daughter,’ because only on failure of them does the right 
of inheritance pertain to the son born in wedlock, or to the 
daughter’s son.” 

The text of Brihaspati, quoted above, is thus paraphrased, 
by Mr. Justice Banerjee in his Tagore Lectures (1878) (1) : 

“To a male the females related as the sister of his mother, 
the wife of his maternal or of his paternal uncle, the sister 
of his father,the mother of his wife, and the wife of his elder 
brother are like his mother; and so to a female the males 
related in the reciprocal way as her sister’s son, her husband’s 
sister’s son, her husband's brother's son, her brother’s son, her 
daughter’s husband, and her husband’s younger brother are like 
her son. And these last-mentioned relations of a female being 
like her sons inherit her siridkana if she leave no male dssue, 
nor son of a daughter, nor a daughter.” 

You have, therefore, the following list of ‘relations to the 
childless widow and deceased proprietress of the stridhan who 
are said to be like her sons, and have been called by some text- 
writers secondary sons :— 

(1) Sister’s son. 
(1) 2nd Ed., p pages 387 and 888, 
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(2) Husband’s sister’s son. 


. (3) Husband’s brother’s son. 
(4) Brother’s son. 
(5) Son-in-law, or daughter’s husband. 
(6) Husband’s younger brother. 

The chief diffculty about the text of Brihaspati is that 
we do not know the context in which it occurs. It appears to 
give promiscuously the sapindas of the husband and those of 
the ather without noticing the distinction in the devolution 
of the property depending upon the form of marriage of the 
deceased widow. No intelligible principle has been discovered 
for the order in which they are enumerated. It is at variance 
with the settled and universally recognised principles of the 
Hindoo law of inheritance, and the enumeration is obviously 
not exhaustive. Moreover, it is so expressed as to bring in the 
secondary sons immediately after the issue of the widow, for the 
words “if they leave no son,” &c., are construed to refer to 
childless widows, and the description of the issue, upon failure of 
whom Brihaspati’s secondary sons are to take, is neither exhaus- 
tive nor accurately descriptive of the order in which such issue 
would be entitled to succeed. The important question, however, 
is, how the author of the Mayukha understood the quotation. 
In his comment at the end of PI. 30 he partially supplies the 
gaps left in the enumeration of issue, but not fully. If the "son 
born in lawful wedlocks,’’ means or includes a son of a rival 
wife (as is said in the Daya Bhaga) he would take only after the 
husband and (if the order of succession be based on propinquity) 
concurrently with the rival wife (see West and Bühler, Digest, 
p. 518, already quoted). 

Nilakantha, however, clearly intends to bring in Brihaspati’s 
series of secondary sons on failure of the husband or father, but 
whether immediately on that event or in what order is another 
question. Three constructions have been offered on these points, 
First, it was argued before their Lordships that the words “on 
failuré of the husband of a deceased woman” should be 
read as meaning è“ on failure of the husband and his line of 
sapindas,”’ succeeding in accordance with Pl. 28. Secondly, that 
Brihaspati’s series of secondary sons comes in between the 
husband and his nearest sapindas and in the order in which they 
are mentioned. Thirdly, that a distributive construction should. 
be given to Brihaspat¥s text applying the husband’s relatives 
named to the case of a woman married in one of the approved 
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e 
forms, and the father’s relatives to the other case only, and the 
text should be read as illustrative only, and neither exhaustive 
nor intended to prescribe the order in which the enumerated 
heirs take. 

It does not appear to their Lordships possible to adopt the 
first of these constructions without doing unnecessary violence 
to the language and context.. The words in Pl. 30 are: “On 
failure of the husband . . . . . thé heirs to the woman’s 
property as expounded above are “thus pointed out by Brehas- 
pati.” The quotation from Brihaspati, therefore, was intended 
to be used in the Mayukha as explanatory or expository of the 
class of heirs already pointed out in Pl. 28, and not as substitutive 
for them or as superseding them. Again, some of the husband's 
sapindas are included in Brihaspati’s series, which seems decisive 
against this construction. . s 

What may be described as a modified form of this construc- 
tion is that adopted by Mr. Justice Batty. That learned Judge 
held that the point of bifurcation where the Mitakshara and 
Mayukha separate appears to be a point below the widow in the 
series of successive heirs, and that it is the recognised indentity 
of the wife with her husband that entitles a co-widow’s children 
and a co-widow herself to take precedence as sapindas to the- 
wife herself or as representing the husband himself before resort 
is had to the husband’s sapindas at all. The Chief Justice says 
that he is aware of no passage in the Mayukha that can be taken 
as a warrant for the identification of the wife with her husbaud.. 
It seems, however, difficult to maintain this position in face of- 
the learned Judgments of Sir Michael Westropp and Mr. Justice 
West in the case of Lallubhai Bapubhat v. Mankuvarbai,. (1) 
and the J udgment of Mr. Justice Telang in Gojabat v. Shrimant 
Shahajirao Malojt Raje Bhosle (2). : 

According to the second construction the text of Brihaspati 
is read in what is no doubt its more obvious and literal sense 
apart from the context. It is that adopted by the Chief Justice 
and supported by the Respondents in the present appeal, añd it 
has considerable authority in its favour, incltding the Daya 
Bhaga, the Viramitrodaya, and Vyavastha Chandrika, and, 
amongst modern text writers, West and Buhler, Mr. Justice 
Banerjee, and Mr. G. Sarkar. In the Daya Bhaga, however, it 
is said that if the order of succession were according to Brihas- 
pati’s text it would be contrary to the opimion and practice of 

(1) (1876) I. L. R. 2 Bom. 338. (2) (1892) I. L. B. 17 Bom. 114, 
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venerable persons, and that the text is propounded “not as 
dealaratory of the order of inheritance but of the strength of 
the fact,” whatever’ those words may mean. Notwithstanding 
the weight of the authority in its favour, their Lordships cannot 
bring themselves to think that the construction contended for by 
the Respondents is the one which they ought to adopt. So far 
from construing the Mitakshara and the Mayukha so as to 
harmonize with one another so far as that is reasonably possible, 
the Respondents place them in direct conflict, and not only so, 
but the Mayukha is also divided against itself. Placitum 30 deals 
as well with the case of a widow married in one of the approved 
forms as with that of a widow married in one of the lower forms, 
and is expressed to be expository of the rule laid down in 
Placitum 28. But some of the enumerated heirs are not blood- 
relations of the husband at all, or members of his family, and 
others of them are not blood-relations of the widow’s father, or 
members of his family. Again, those who are nearest (both as 
regards degree of propinquity and in order of inheritance) are 
postponed in favour of those who are more remote in contradic- 
tion alike of the Mitakshara and Placitum 28 of the Mayukha. 


The case of Gajabat v. Shrimant Shahajirao Maloji Raje 
Bhosle (1) related to the succession to the stridhan of a childless 
Hindoo widow married in one of the approved forms, who left 
her surviving (1) a co-widow, (2) the grandson of another co- 
widow, (3) a son of her husband’s brother. The case fell to be 
decided in accordance with the Mitakshara, and the decision was 
in favour of the step-grandson, whether he was to be described 
as the husband’s nearest sapinda or the wife’s nearest sapinda in 
his family. But the texts of the Mayukha now under considera- 
tion had been relied on in argument, and the Judgment of Mr. 
Justice Telang contains a valuable disquisition on that commen- 
tary. ‘“Construing the Mitakshara in the sense which Nilakantha 
places upon its language” (p. 28), the learned Judge says :— 


“The wife having by her marriage been ‘ born again in- the 
husband’s family,’ and having become ‘half the body of the 
husband’ the sapindas of the husband necessarily become her 
sapindas, and their degrees of propinquity to the husband and 
wife must be held to be identical unless some specific reason 
to the contrary is shown.” 


e 
(1) (1892) I. L, R. 17 Bom. 114, 
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The Judgment of the learned Judge also contains the 
following passages— P} 
‘In truth even the rule which Nilakantha himself deduces 


‘from Yajnavalkya’s general text is not in harmony with the 


enumeration of heirs contained in the text of Brihaspati now 
under consideration. And yet the Mayukha does not say how 
the two are to be made to stand together. The learned authors 
of the Digest have placed the heirs enumerated by Brihaspati 
after the husband and before the woman's sapindas èn her 
husband’s family. This certainly appears to be warranted by the 
express words of the Mayukha contained in Placitum’ 30. Yet it 
is not quite reconcileable with the previous declaration in 
Placitum 28 that ‘if there be no husband then the nearest to her 
in his family takes’ the woman’s property. It is quite plain that 
some of the persons referred to in Brihaspati’s text do not answer 
to this description at all, while of those that do the husband's 
brother's son is not obviously nearer than the husband’s younger 
brother, and yet according to Brihaspati’s text the former would 
stand before the latter. It cannot, therefore, be assumed to be guste 
clear-according to the view of the Mayukha that Brihaspati’s list 
states the true order of succession as between the heirs enumerated 
or that all those heirs take precedence over the ones included 
under the designation ‘nearest to her husband's family.’ ” 

And again,— 

"But Mr. Bhandarkar argued that the heirs specifically 
named in Brihaspati’s text ought to be given precedence over those 
who come in under the general designation, each group of them 
taking precedence in the class (viz., that of husband’s kinsmen or 
parent’s kinsmen) to which it belonged. There is, however, no 
authority for this view. In West and Béihler’s Digest the 
precedence is given to the whole of the enumerated heirs, and 
the ground for such precedence has already been stated. If they 
are not treated as one class there is apparently no other ground 
for the preference than is indicated by the principle mentioned in 
the Vyavahara Mayukha, Ch. IV., Sec. VIO., Placitum 18. - But 
that principle, as there expressed, appears to be intended to apply 
only where there is a ‘compact series.’ This Court in Mohandas 
v. Krtshnabat (1), declined to apply it in the case of bandhus so 
as to give to the dandhus expressly named a preference over 
those who come in under the general definition. I think this is 
the authority which would be more gpplicable in the matter 
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before us, and no such preference of the designated persons can 
thebefore be allowed in this case.” 

The case of Backha Jha v.-Jugmon Jha (1), on the other 
hand, was a judicial decision on the text of Brihaspati now under 
consideration. It was there held that the stridhan property of a 


‘widow governed by the Mithila-law and married in one of the 


approved forms, goes to her husband's brother's son in preference 
to her sister’s son. It appears from the Judgment of the Court 
that fhe vakeel for the Appellant had relied on that portion of 
Ratnakara which treats of stridhan. The learned Judges observe 
that that book is no doubt one of considerable authority in the 
Mithila School, and if the matter were clear upon what Ratna- 
kara says on the subject, they should, perhaps, have no difficulty 
in deciding the matter. The author of Ratnakara (it appears) in 
the passage relied on cited the text of Brihaspati now under 
consideration, with the following commentary, viz. “The meaning 
is that in default of the son and the rest, the sister’s son, &c., 
shall take the property of their mother’s sister and others.” 
The learned Judges refer to other commentaries in which the 
same text of Brihaspati is cited, and they quote an opinion 
attributed to Mr. Colebrooke, in which it is stated, that by some 
commentators a distributive construction of the text is adopted, 
the three relations in Brihaspati’s enumerated heirs who are so 
through the husband taking the property in the one case, and 
the three who are so through the father taking the property in 
the other case. And after discussing the placita in the Mayukha 


dealing with the subject they say they are inclined to think that 


what the author meant to lay down was that the succession of 
the heirs mentioned in Brihaspati’s text is to be taken to be 
subject to the rule of law laid down by him in accordance with 
the Mitakshara, as suggested in “Shama Churn’s Vyavastha 
Chandrika,” Vol. I., p. 539. Ultimately, the case was decided 
in accordance with the Mitakshara, on the ground that the mean- 
ing and effect of the text of Brihaspati quoted by Ratnakara was 
too ambiguous to control the plain meaning of that work. 

The Chief Jistice answers the argument that some of the 
persons enumerated in Brihaspati’s text as heirs do not answer 
the description of being nearest in the husband's family by saying 
that this criticism loses sight of the fiction on which the text is 
based, which, he says, involves the consequence that the persons 
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enumerated are equal to sons. With great respect,- this is ‘hot 
what is said, or apparently intended, by the text. They doæhot 
take concurrently with sons, and no text-writer has even suggest- 
ed that they take concurrently with each other, as they would 
do if they were all equal to sons, or to be treated as sons. The 
analogy appears to their Lordships to be purely fanciful and not 
based on any discoverable principle. “Nor is it in accordance with 
the fact. The kinship of the husband’s brother's son is not 
derived through the wife of the husband’s brother, but through 
the husband’s brother himself. l 

`, Itis apparent from the Judgments above quoted that the 
learned Judges did not treat the application of Brihaspati’s 
text, or the meaning of the author of the Mayukha in quoting 
it, as settled by authority, either as regards the place in the 
succession of the enumerated heirs or the order in which they 
are to take. It would perhaps be sufficient for their Lordships to 
say, in accordance with a well-settled principle of construction, 
that the unambiguous direction in PI. 28 of the Mayukha is not 
controlled by a subsequent text the language of which is of such 
uncertain meaning as that contained in PI. 30 of the same work. 
But following out the line of thought suggested in the judgments 
quoted above their Lordships think that a construction may be 
put`on the language of PI. 30 of the Mayukha which will bring 
it into harmony with the Mitakshara, and also reconcile it with 
the previous Placitum of the Mayukha itself. They are of 
opinion that the text of Brihaspati should be read distributively 
as regards the property of women married according to one of 
the approved forms, and the property of those married in one of 
the lower forms. In the one case, those of the heirs enumerated 
by Brihaspati who are blood-relations of the husband, vfz., the 
husband’s sister’s son, the husband’s brother’s son, and the 
husband’s brother, will succeed to the woman’s property, and in 
the other case the relations of the father will succeed. In the 
diversity of opinion amongst the text-writers whether Brihas- 
pati’s series of heirs take in the order in which they ave enu- 
merated, their Lordships think that the better ppinion is that the 
order of succession is not indicated. There is no apparent reason 
for preferring the husband’s sister’s son to the husband’s brother’s 
son, or both, to the husband’s brother. And their Lordships 
agree with the learned editor of the Vyavastha Chandrika that 
the solution is to be found by reference to P}. 28, in which the 
heirs are described as the nearest sapindas of the wife in the 
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husbarid’s family, or ‘the nearest to. her in her father’s family, 
a&the case may bé. ‘The'list is not exhaustive, and neither a 
co-widow, nor any other sapinda of the husband, is excluded. 
The words “and the rest therefore must ‘mean, or include, ‘the 
other relations of the husband or father. But-if the text does 
not prescribe any new order of succession, and the co-widow is 
not excluded, it follows thāt she must take in her right place, or 
{in other words) the Appellant is entitled in preference to the 
Resppndents. _Their Lordships thus arrive at the same conclu- 
sion as Mr. Justice Batty, though by a somewhat different road. 

If there were any construction of the text laid down by 
authority binding on the Courts of Bombay, or if there were 
any established prattice or usage in the application of the text, 
their Lordships would follow it without hesitation, though it 
might not commend itself to their judgment. But no such 
authority has been referred to, and there is no evidence of any 
such practice or usage. Their Lordships, therefore, are at liberty, 
and are bound, to act on the opinion which they have formed, 
and will humbly advise His Majesty that the Appeal be allowed, 
and that the Order of the High Court of Bombay (Appeal side), 
dated the 11th December 1903, be discharged, and the Decree 
of Mr. Justice Batty, dated the 21st February 1903, be restored, 
and that the Respondents do pay to the Appellant the cost of 
their appeal in the High Court. They will also pay the costs of 
this Appeal. 


M. K. M. Appeal allowed. 
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JADU NATH PODDAR AXD ANOTHER 


v. 


RUP LAL PODDAR* 


Suit for possession of land—Dacument, execution of, to defraud creditors— 
Dooument, executed, but not carried into effect—Grantor of frasdulent 
deed, if entitled to be relieved of its consaguences—Law, discussion of— 
Bona fide purchase by third party for value ard without notice—More 
execution of deed, if passes, title— Fstop pel. 


Although whero the intended fraud has been carried into effect, the Court 
will not allow the true owner to resume the individuality which he has once 
east off in order to defraud others, yet if he has not defrauded any one, the 
Court will not punish his intention by giving his estate away: to another 
whose retention of it isan act of gross fraud. Where the fraudulent purpose 
has actually beeu accomplished by means of the colourable graut, the maxim 
“In pari delicto poteori cot conditio possidentis’ applies. But where the 
fraud has not been accomplished, the maxim ought not to he applied, 


Ram Barun Singh v. Pran Peary (1), Oodey Koowur v. Ladoo’ (2), 
Sreemutty Debia v, Binoda Soondurce (3), Phool Bibee v. Goor Surun (4), 
Sreenath v. Bindoo Bashinee (5), Gopeenath v, Jadoo ‘Ghose (6), Bykunt Nath 
v. Goboollah (7), Mukim Mullick v. Ramjan Sirdar (8) Sham Lall Mitra v. 
almarendra Nath Bose (9), Kali Charan Pal v. Rasik Lal Pal (10), Goberdhan 
Singh v. Ritee Roy (11). Banka Behary Dass v. Raj Kumar Dass ad), 
Govinda Kuar v. Lala Kishun Prosad (13), Param Singh v. Lalji Mul (14), 
Babaji v. Krishna (16), Preo Nath v. Kali Mahomed (16). Horappa v, 
Narsappa (17), Birch v. Blagrater (18), Cuttington v, Fletcher (18), Young yv. 
Peachy (20) Platoruoue v, Staple (21), Tennet v. Lennet (22), Cecil v. Butcher (23), 
Dacies v. Otty (24), Uunning vy, Gill (26) referred to, 


Mere intention, not carried into effect, ought not to be sufficient to deprive 
the party of the assistance of the Court in enforcing his rights; and if he 


* Appeal from Appellate Decree No. 2129 of 1004, against the decree of 
J. A, Ezechiel, Esq., Additional District Judge of Jessore, dated the 24th May 
1904, reversing that of Babu Lal Bebary Dey, Additional Subordinate Judge 
of Khoolua, dated the 8th December 1902. 


(1) (1870) 13 M. I. A. 552. (13) (1900) I. L. R. 28 Cale, 370, 
(2) (1870) 13 AL. I, A. 685. (14) (1887) I. L. B. 1 All 403." up 
(3) (1874) 21 W. R. 422 (15) (1893) I. L,R. 18 Bom. 272 
(4) :1872) 18 W. R, 485, (16) (1903) 8 GW. N 620, 
(5) (1873) 20 W. R, 112. (17) (1898) I. L. R. 23 Bom, 406 
(6) (1874) 23 W. R. 42. (18) (1755) Amb. 264. 
(7) (1876) 24 W. R 391. (19) (1740) 2 At. 158. 
(8) (1881) 9 C. L. R. 64 (20) (1741) 2 Atk 254. 
(9) (1895) I. L, R. 23 Gale. 460. (21) (1816) G. Cooper 250. 
(10) (1894) 1. L. R. 93 Cale. 062 Note. (22) (1821) 2 J, & W.a65, 
(1) 896) I. L R 23 Cale, 962. (23) (1865) 35 Hae 208. 
(12) (1899) 1. L. R. 27 Cale. 231. (24) Gea L. É. 13 Eq 485, 
(25) (1837) San, & Sc, 459. a 
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on the ground of. fraud, the objection’‘must‘come from a person, 
a neither party nor privy to it, for no man can allege his own 
P fraud to invalidate his own deed. The defendants admitted in 
` answer to the claim that they had executed a deed of -sale in 
-favour of the plaintiff but pleaded that it was ak purely fictitious 
“transaction resorted to for the purpose of defeating the claims 


of parties who held decrees against the vendors. It was contended _ 


that as the persons, .through whom the plaintiff derived title, 
.. \yere im part delicto with the defendants, the latter should not 
be debarred from pleading the fictitious nature of the transaction. 
“V The Sudder Court held, that a plea of the description could not 
` be heard in a Court of justice, and observed that it was well, 
that it should be understood, that when people execute fictitious 
deeds for the purpose of defeating their creditors, avoiding an 
‘attachment or effecting’ any other fraudulent purpose, they 
`~- placè themselves completely at the mercy of the person in whose 
s name the fictitious conyeyance is made out, .and that their plea 
‘| of the transaction being a benami one will not be listened to. 
“al This case, thereupon, | proceeded upon the doctrine laid down 
iby Lord{ Mansfield jin Montefiori v. Montefiori, that it was 
immaterial whether- thé fraud is alleged as a matter of defence 
or as a ground of action, because “ no man shall-set ap his own 
inequity aba defence, any more than a cause of action.” 
The cases analysed above are based on the doctrine that 
f where a party admits that he has made a fictitious ‘transfer of his 
property to another with a view to effect a. fraud, but asks to have 
his act undone, the Court would refuse relief, and would leave 
the parties to the consequences of their misconduct, dismissing 
the claim \when the suit was brought by the real owner to get 
„back possession of his property, and refusing to listen to the 
. defence, when he set it up in opposition to the person whom 
he had invested with the legal title} The rule thus stated was 
subsequently adopted in the cases of Hurry Sunker v. Kali 
Coomar<tj, Aloksoondry v. Haro Lal (2), and Keshub Chunder 
nee (3 In some ofthese cases, no doubt, the fraudulent 
d been carried into effect, while in others the attempt 
; but it was expressly stated in Hurry Sunker v. Kali 
1), that it was immaterial whether any creditors of the 
were actually defrauded, and in <Aloksoondry v. Horo 
Jackson J. with the concurrence ` of Sir Barnes 


J 








4) W. R. Gap. Nof 266. - (2) (1886) 6. W. R. 287. 
(3) (1867) 7 W, B. 118. 
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CIVIL, ı Peacock C. J. observed that as Courts of Justice are designed for 
1906, the protection of honest suitors and the enforcement of fust 


Jadu Nath Poddar claims, they are not available as machinery to aid the carrying 
j v e | out of schemes of fraud. This view might seem to receive some 
Bup Tall Poddar. „apparent support from observations of the Judicial Conimittee 
Mookerjee J. in’ Asimut Ak v. Hurdwaree a), Sukhimant v. Mahendra- 
AATE nath (2), and Ramanugra v. Mahasundar (3). ya none of these. 
. cases, however, did the question arise directly for consideration, 
nor was it actually decided. It may be added, that the €ourts 
went so far as to hold that the rule was applicable not only to. 
the parties to the transaction but also to persons who take under: 
the real owner whether as heirs or purchasers; see Luckhee Vv. 
Taramonee (4), Fureedoonissa v. Rahamut (5), Ghurreed Hossein v. 
Useemoonnissa, (6), Purikheet v. Radha Kishen (7), and Kaleenath 
v. .Doyal Kristo (8). In the case last mentioned, however 
a Sir Charles Hobhouse, J., expressed considerable doubt as to the — 
correctness of the view and assented to it on the ground that it — 
7 was supported by a ¢onsidérable body of authoritjes‘and might be 
regarded as desirable in the circumstances of this count 
About this time the Judicial Committee decided the case of 
Ram Surun Singhv. Pran Peary (9),in which it was held that where 
in a suit two of the defendants in their answer made a {statement ` ` 
in respect of an alleged mortgage-transaction with the object of 
; defeating the unfounded claim of the plaintiff, it was| open to 
\ either of these two persons in a subsequent litigation, jin which 
they were arrayed as plaintiff and defendant, to plead that the. 
statement in the joint answer in the former suit was.false and 
intended as a fraud on the third party.{ Lord Justice Jamés* 
ot observed in delivering the judgment of their Lordships that it 
l is open to a mortgagor to deny that the money, the receipt of 
Ws - which is formally acknowledged under his hand and seal, was 
actually advanced and that he could do so notwithstanding that 
; he had made a contrary statement itraprevious litigaton with a 
\ third party ; for a pleading by two defendants against thr TR 





another plaintiff, can never amount to an estòppel'as 
them. A similar principlé was adopted by the Judi 
mittee in the case of Oodey Koowur y. Sadoo (10). T 
sions were relied upon by Sir Richard Couch C. J. in’ 


7 (1) (1870) 13 M. L A. B95 at 402 (6) (1862) 1 Hay 628. 
(2) (1869) 4 B. L, R.P.C.16. . (7) (1865) 8 W: R, 221. 
(3) (1878) 12 B. L. R. 438, (8) usr 13 W. R. 87. 
(4) (1865) 3 W. R. 92. (9) (1870) 13 M. I A. 551. 
(5) (1865) 4 W R, 37. . (10) (1870) 13 M., I, A. 685.7 
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$ Debta v. "Bimola Soonduree (1), as establishing that even where ° baal 

i" the object df a enami transaction is to obtain a shield against a 1906. . | 
creditor, the parties are not precluded from showing that it was Jadu Nath Poddar 
not intended that the property’ should pass by the instrument Rap ai paidan 
creating the enami, and that.in truth it still remained with the ee 
person who professed to part with it. The same view was also vokerje å qe 
taken in the cases of Phool Bibee v. Goor Surun (2), Sreenath v. 
Bindoobashinec (a), Gopinath x. Jadoo Ghose (4), Bykunt Nath v. 
Goboollah (s) and Jukim allik v. Ramjan Sirdar (6). Later 
on many of the authorities on the subject were reviewed in Sham 
Lall Mitra v. Amarendro Nath Bose (7), and the learned Judges 
while approving of the rule laid down-by Sir Richard, Couch in 
Srecmutty Debia Chowdhrain v. Binola Soonduree (8); X indicated 
that’ there might be a substantial distinction between cases in 
which the fraud had been carried into execution and cases in 
which the contemplated fraud had not gone beyond the stage of 

“intention. This distinction was subsequently adopted as well- 

` founded in the cases of Kali Charan Pal x. Rasik Lal Pal (9), 

Goberdhan Singh v. Rite Roy (10), Bankabchary Dass v. Raj- 
kumar Dass (11), and Govinda Kumary. Lala Krishna Prosad (12). 
It is clear, therefore, that although in the earliest cases, a very strin- 

\.- gent rule was laid down to the effect that a person is not entitled to 

V aska Court of justice to afford him relief from the consequences of 
his own misconduct, the later cases enunciate a more lenient rule 
that the real nature of the transaction ought to guide the Court 
in determining the real rights of the parties. Upon this rule 
has been engrafted the distinction that although where the a 
intended fraud has been carried into effect, the Court will not 
allow the true owner to resume the individuality which he has 
once cast off in order to defraud others, yet if he has not 
defrauded any one, the Court will not punish his intention by 
giving his estate away to another whose retention of it is an act 
of gross fraud. In my opinion, this rule is eminently just and 
ought to be adopted as based on sound equitable doctrine. It is 
obvious that where the fraudulent purpose has actually been 
accomplished by means of the colorable grant, the maxim applies, 
“In part delicto, potior est conditio possidents.” But where the 


CIVIL 










~ 
21 W. R. 422, (7) (1895) I. L. R. 23 Cale. 460, 
18 W. R. 485. (8) (isra 21 W. B.f422. 
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oN: fraud Ka not been accomplished, can this maxim be legitimately 
1906. . applied J A makes a fictitious grant to B with a view,to defraud 


Jadu Nath Poddar his creditor C, but the creditor is not actually defrauded. So far 
ae as the transaction itself is concerned the parties no doubt stand 
in the same position ; Abad a fraudulent intention and- B. was. 
willing to aid _him in carrying that intention into effect. But if 
the intention is not carried out and B dishonestly sets up a title 
to the property, his guilt is obviously greater than that of A, and 
I cannot appreciate upon what ground the’Courts can refuse to‘ 
afford relief to A as against B whose roguery, as has been well 
said, is even more complicated than that of A. To’ refuse relief 
a “+ in such a case would be to encourage a double fraud on. the one 
side (B) to _punish the single fraud on the other (A) prount v. 
Gowan (1).? 

It further appears to be clear that if we adopt this view and 
hold that" fraudulent intention is the sole determining element, 
irrespective of the question, whether or not that intention has 
been accomplished, the result would be that the grantor would 
be punished, even though he abandoned his fraudulent purpose. 
I am aware of no case where the theory which underlies the 
rule in its most stringent form has been more vigorously explained 
than in Church v. Musr (2) where Chief Justice Beasley observed. 

wv as follows: “A contract the purpose of which is to protect a 
. debtor against the just claims of creditors, is an immoral act. 
Such an affair is inimical to social policy. In their essence and 
in their effects such contracts are as immoral, as pernicious, as 
many of those which the law has declared to be utterly void. 
In these respects, how are they to be distinguished from con- 
tracts which have.been so often judicially condemned, not on 
account of any enormous immorality, but on the score of their 
inconsistency with public interest and good government ? They 
are hostile to fair dealing and commercial honesty and on this 
account should be subjected to the ban of out-lawry.” This 
condemnation of fraudulent conveyances may be conceded to 
be just, but it seems to me that the consequences may be easily 
carried too far.{ In my opinion, mere intention, not carried into 
effect, ought not~to be sufficient to deprive the party of the 
: ~fi assistance of the Court ‘in enforcing his rights ; and if he either 
ber ---- § abandons his fraudulent purpose before it is accomplished or 
g F pays his debis to the full value of Y property conveyed, the 
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fraud should be regarded as purged ( See Carll v. Emery (1) OIVIK, 

and Drinkwater v. Drinkwater (2), in the former of which case 1906. 


Davens J. in delivering the judgment of the Supreme Court of 
Massachusetts observed as follows :—-" It would seem equally clear, 
that when a party who “has transferred property to delay or 
defraud creditors, abandons his fraudulent purpose, apprising Bookerjee J 
the other party thereof, and seeks to reinstate himself in the E 
possession of his property in order to pay his creditors, he may 
do so. ® It cannot Be that the other party, who has been a parti- 
ciparit in the fraudulent transaction, by reason of such participa- 
tion should be able’ to hold the’ property, the possession of 
‘which he had so acquired and thus prevent it from being devoted 
to its legitimate uses.” . 
If we apply these principles to the case now before us, the 
inference is irresistible that the plaintiff ought to succeed. 
~# At the time when the plaintiff executed the deed of relinquish- 
ment, he apprehended trouble from creditors who had obtained 
decrees against him. These decrees as I have already stated 
were subsequently reversed and it was established that the claims 
which they had set up were unfounded. Upon what principle 
can it be maintained that the plaintiff was guilty of fraud which ` 
disentitles him to protection from a Court of Equity? Iam 
fortified in the view I take by the reasoning contained in the 
decision in the case, ofBaker v. Gulman (3). A sued B for 
slander ; B to protect himself conveyed property to C, who 
agreed to reconvey. B defeated the slander-suit, Subsequently 
‘C betrayed the trust, and refused to give back the property. The 
Supreme Court of New York held that C must reconvey. 
Johnson J. observed that as the plaintiff in the slander-suit 
was ultimately defeated, he had no lawful claim as a creditor, and 
the conveyance could in no sense be said to be fraudulent because 
it was made to, hinder a person who had preferred a claim which 
had_no foundation in law or justice and the verity of which 
‘was not established by a judgment of a competent Court. To 
extend the operation of the rule to a case of this description does 
not appear to me to be defensible upon any intelligble ground 
either of law or of public policy, 
The learned vakil for the dcrniaiimapndlants strenuously vf 
contended that the view taken by ~ Richard Couchjin Sreemutty 
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(1) (1888) 148 Mass 82; 18 N, R. Rep. 574 2 ee) 4 Mass 304, 
œ ) (1868) 52 Barbon N. Y 
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Ovit Debia v. Bimola Soonduree (1), is based upon the decisien in Symes 

1906, v. Hughes (2), which, as well as the case of Taylor v, Bowers (3), 

Jadi Nath Poddar 228 been doubted by Fry L. J. in Kearley v. Thomson (4). He 


also referred to a passage from Kerr on Fraud & Mistake, 

cai third edition, 405 in which the learned author questions the 

Mookerjee J. soundness of the distinction taken between cases where a deed 

~~ % executed or a conveyance made has performed its office, and 

e cases where the deed or conveyance has not been used for the 

purpose for which it was executed. With all respect or the 

learned author, I am unable to adopt his criticism as sound 

in principle, and there is undoubtedly high authority in support 

Ne of the contrary view. (hus in Birch v. Blagrave (5), a -person 

l was allowed to recover property which had been assigned 

away in order to avoid service in the office of a Sheriff, where 

it was found that he was excused service not because he actually 

pleaded that he had no property in the country but because he 

ultimately paid the fine. Lord Hardwicke drew a distinction 

betwten a case in which the unlawful intention had been carried 

into execution and a case in which no fraud was actually commi- 

tted.“ The same distinction is supported by the cases of Cottington 

v. Fletcher (6), Young v. Peachy (7), Platamone v. Staple (8), and 

was recognised in Jn re Great Berlin Steam boat Co., (9) and in 

the observation of Lord Westbury in Zennent v. Tennents (10). In 

Cecil v. Butcher (11), Sir Thomas Plammer, M. R. reviewed the 

earlier authorities, and concluded that the fact that the deed had 

x lin been acted upon and the illegal object had not been carried 
\ 


ve 
Rup Lall Poddar, 


` 
po 


lithe same effect are the cases of Davis v. Otty (12), and Maning v. 
. Gill (13), in which persons were allowed to recover property which 
` they had alienated in order to avoid the effects of conviction for 
a felony which the grantors supposed they had committed, but 
which they had not and could not have committed. 
It is manifest, therefore, that there is a considerable body 
of authorities in favour of the view indicated inY Symes v. 
ffughes (14), upon which Sir Richard Couch reliéd, namely, that 


“where the purpose for which the assignnfent was made is 
not carried into execution, and nothing is done under it, the 
(1) (1874) 21 W. R. 422. (8) (1815) G. Cooper 250. 
7 (2) (1870) L. R 9 Eq. 476. (9) (1884) 26 Ch. D, 616, 
(8) (1876) 1 B. D. 291 (10) (1870) L. R. 2 Be. & D. 9. 
(4) (1890) 24 B. D. 742. (11) (1821) 2 J. & W. 568. 
(5) (1755) Amb, 264, (12) (1865) 35 Beav, 208. 
(6) (1740) 2 Atk. 156. (13) (1872) L, R, 18 Eq. 485. 
(7) (1741) 2 Atk. 254. Q+) (1870) L. R. 9 Eq. 475. 
e e 


into execution was an element to be taken into consideration. To ' 
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mefe intention to effect an illegal object, does not deprive the CIVIL, 
assignor of his.right to recover the property back from the ana 
assignee who has given no consideration for it.”) There is ample 
authority that in such cases equity will not permit thé assignee t. 
to work a fraud and retain the property himself by setting up PYP Lal Poddar, 
the Statute of Frauds as a defence. [Wargh v. Kaye (1), Lincoln Movkerjee J, 
v. Wright (2) and Childers v. Childers (3). 1 may further oy 
observe, that the distinction between the effect of fraud merely «e 


1906. 
“~ 
Jadu Nath Poddar 


, intended and a fraudulent purpose actually accomplished, has 


been recognised by the Indian Legislature in the Indian Trust =x 
Act CI of 1882), section 84 of which provides as follows :— . 
“Where the owner of property transfers it to another for an 
illegal purpose and Such purpose is not carried into execution, 
or the transferor is not as guilty as the transferee, or the effect 

of permitting the transferee to retain the property might be to 
defeat the provisions of any law, the transferee must hold the 
property for the benefit of the transferor.” 

(As pointed out in Story on Equity Jurisprudence Vol. I 
section 298, the test is whether the parties are truly sn pari delicto 
and it appears to me that when the fraudulent intention has not 
been carried into effect and the nominal transferee dishonestly 
sets up a title for himself, the parties cannot rightly be regarded 
as i part delicto) I am not -unmindful that the contrary view 
has been maintained by eminent judges; see for instance 
Bateman v. Ramsay (4), Hamilton v. Ball (5) and McCurdy v. 
Martin (6), hut for the reasons I have already stated I am unable 
to adopt the view‘laid down in those cases.¢ I may add that 
this view was adopted by the Allahabad High Court in Param 


Singh v. Lali Mal (7), which perhaps goes too far, and by the 


Bombay High Court in Honapa v. Narsapa (8), and Babaji v. 
Krishna (9), the last, of which cases was followed by this Court 
in Preo Nath v. Kast Mahomed (10). I am not satisfied that the 
Madras High Court did really take a different view in the cases 
of Rangammal v. Venkatachart (11), and Yaramat v. Chundru (12). . 
Upon a careful examination of the judgments in Chenvirappa 
v. Pittappa (13), Rgugammal v. Venkatchari (14), and Yaramoti v. 
Chundru (15), I am rather inclined to hold that they dissent only 


(1) (1872) L. R. 7 Ch, 469. (8) (1898) I. L. R. 28 Bom, 406. 
(2) (1859) 4 DeG: & J. 16. - (9) (1898) I. L. R. 18 Bom. 372, `~ 
(8) (1857) 1 DeG. & J.482, . (10) (1903) 8 O. W. N. 620. R , 
CO (1837) San, & Se, 459 {11) (1896) I. L. R. 20 Mad 828. 2 
(5) (1840) 2 Ir. Eq. Rep 191. (12) (1897) I. L R. 20 Mad. 326. y 
(6) (1843) 6 IrsEq. Rep 515.. (18) (1887) I. L.R. 11 Bom. 708, re 
(7) (1877) L L. B, 1 Ali, 403, (14) (1898) I. L. R, 20 Mad. 32 a 
(15) (1897) L L, B, 20 Mad. 326. ka 
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from the rule laid down by Sir Richard Couch ig somewhat 
broad and unqualified terms in Sreemutty Debta Chqwdhrain ~v. 
Bemala Soonduree (1), but are really in harmony with the principle 
embodied in Goberdhan v. Ritu Roy (2) and Banka Behary ~v. 
Raj Kumar (3). If, however, the learned judges intended to 
affirm a rule inconsistent with the decisions last mentioned I 
regret I am unable to adopt such view. 

With all respect, I am unable to see how the view taken by this 
Court enables a party to a dishonest trick’ by which his cweditors 
may have been defrauded, to get himself reinstated when his 
purpose has been served. (On the other hand/it seems to me that 
if the Court refuses to aid a plaintiff who has made a fictitious 
transfer of his property from an improper motive but has not 
carried into effect his intention, the Court really becomes an 
instrument to aid the defendant in his fraudulent claim to 
possession contrary to the.real agreement with the plaintiff,“I fail 
to appreciate how in such an event a Court of equity can rightly 
hold that the plaintiff must suffer because he had an improper 
motive though no one has sufferred by reason thereof and the 
conduct of defendant is beyond question unconscionable ; see Lobo 
v. Brito (4). 

There is another aspect of the case before me which calls 
for notice. (The | plaintiff did not execute a conveyance in 
favour of the defendant but “gave him a deed of relinquish- 
ment. Now it is well settled that title to land cannot pass 
by admission when the statute requires a deed ; see Waldron 
v. Harvey (5), and McNeelley v. S. R. O. Coy. (6). It is 
obvious, therefore, that the mere execution of the deed of 
release did not create any title in the defendant No doubt, under 


- certain circumstances the plaintiff might be estopped from setting 


up a title in himself ; but as the nominal transferee and the 


` purchaser from him were both aware of the true nature of the 


deed of relinquishment they cannot set up a title by estoppel. How 
has then the title which was vested in the plaintiff passed away 
from him? The deed of relinquishment does not operate as a 
conveyance or even asacontract to convey the interest of the 


` plaintiff, nor does it operate by way of estoppel.’ As observed by ` 


their Lordships of the Judicial Committee in Ooday Koowur v. 
Ladoo (7), there is no other way in which it can operate. I must 


(1) (1874) 21 W. R. 422. (4) (1897) I. L. R. 2 Mad. 281. 
(2) (4896) I. L. R. 23 Cale, 962, (5) (1904) 102 Am. St ep. 959. 
(3) (1899) I. D. R. 27 Cale. 231, (6) (1903 62 T, B, & 5 62. 


(7) (1870) 18 M. I, A, 586. 
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hold, accordingly, that the plaintiff has still an enforceable title, 
aud there isynothing to prevent him from recovering the property 
in suit. g s 

The result, therefore, is that the decree made by the Courts 
below must be affirmed and this appeal dismissed with costs, - 


B. M. : . ` Appeal dismi Bed. 


e > on 
Before Mr. Justice Ghose and Mr. Justice Pargtter. 
GOVINDA PRIYA CHOWDHURANI AND ANOTHER 


v. 
RATAN DHUPI.* 
` Enhancement of rent, suit for-—Bengal Tenancy Act ( VIII of 1885) Secs. 60 
and 62—Enhancement ‘grounds of exemption from, onus—Report of Com- 
missioner nut challenged in the first Court, should he accepted as correct, 
When a tenant claims exemption from enhancement of rent, under sec- 
tion 50 of the Bengal Tenancy Act, the onws lies on him to prove that he has 
held the tenure ata rent or rate of rent which has not been changed from the 
time of the Permanent Settlement,.or for 20 years or more preceding the suit. 
When the report of a Commissioner as to the prevailing rate of rent was 
not challenged by either side in the first Court, and was acted upon by it 
without further corroborative evidence, the Lower Appellate Court ought not 
to have gone behind that report and examined the materials on which the 
report was founded and come to a different finding, without allowing the 
parties opportunity to adduce evidence in support of or to rebut it, 


Appeal by the Plaintiffs. 
Suit for enhancement of rent of an occupancy holding. 


The material facts and arguments will appear ‘from the 


judgment. 
Babu Fogesh Chandra Roy for the Appellants. 
Dr. Priyanath Sen and Babu Biraj Mohan Mojumdar for 


“the Respondent. 
` The judgment of the Court was delivered by 


Ghose J.— These appeals arise out of two suits instituted by 
the landlord for enhancement of rent. The defendants pleaded 


that their holdings were protected from enhancement, because | 


they had been holding the lands for several generations at the 
same rent, and for over 20 years. They also pleaded that they 


Appeal from Appellate Decree No. 270 of 1902 against the decree of 
Baba rasanna Kumar Bose, Subordinate Judge, Noakhali, dated the 30th 
September 1901,*modifying that of Babn Asutosh Gupta, Munsiff, Feni, dated 
the 22nd January, 1901. . 
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had brought the lands under cultivation at considerable expense 
and that, therefore, they were not liable to enhancement. They 
further pleaded that there were no sufficient grounds to enhance 
the rents of their respective holdings. The Munsiff appointed a 
Commission for the purpose of investigating into the question 
of the prevailing rates, having regard to the same class of rayats 
holding lands with equal advantages in the vicinity. The Com- 
missioner who was a Sub-Deputy Collector took considerable 
evidence in the locality and made a report to the effegy that, 
having regard to the lands held by occupancy rayats of the same 
description and enjoying the same advantages as the lands in the 
occupation of the defendants, the rent might well be enhanced 
to a certain point. To this report, no exception was taken by 
either side and the Munsiff, proceeding upon the said report and 
also finding that the defendants had really given no evidence 
that they were entitled to hold the lands at a fixed rent, gave the 
plaintiffs a decree for enhancement up to the rates found by the 
Commissioner, On appeal by the defendants, the Subordinate 
Judge has dismissed the claim for enhancement allowing the 
plaintiffs a decree only at the rate admitted by the defendents. 

There are two questions which are involved in these appeals, 
the first being as to the matter of enhancibility of the rent, and, 
secondly, as regards the rate up to which the enhancement could 
be claimed. The Subordinate Judge, upon the first-mentioned 
question, observes as follows :——" The first ground of cross-appeal 
is that the learned Munsiff was wrong to decree an enhancement 
of rent. The respondents pleaded that their holdings are not 
liable for enhancement. They stated in their written_ statements 
that, under the provisions of section 52, the holdings are not 
enhancible. There was an issue raised to that effect, but I see 
no evidence was recorded by the Munsiff in proof thereof. He 
simply stated in his judgment that the respondents have failed to 
prove that they have made any improvement. He was silent as 
to whether the rents of these holdings have been paid at the 
uniform rate for upwards of 20 years immediately preceding the 
institution. I thought once to remand the oases to the Lower 
Court to decide this point ; but it appears to me that it is not 
necessary for the ends of justice, when I see that there is no 
sufficient evidence on the side of the appellants (plaintiffs) to up- 
hold the Munsiff’s decision on this point.” The Subordinate | 
Judge seems here to have ignored the provisions af section so of 
the Bengal Tenancy Act. Under clause (1) of that section, a 
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tenure-holdęr or a rayat, as the case may be, is entitled to claim CIVIL, 

exemption fsom enhancement if he has held the land at a rent 1906. 

or arate of rent which has not been changed from the time of g ovinda P iye 

the Permanent Settlement. Under clause (2) of the same section, Chowdhurani 


if a tenure-holder or a rayat proves that he has held the land at Ratan Dhupi. 
an unchanged rate for 20 years or more before the institution of 
the suit, it should be presumed, until the contrary is shown, that 
he has held it at that rent or rate of rent from the time of the z 
Permar®nt Settlement. We need hardly say that the onus to 
prove exemption from enhancement of rent, and that the hold- 
ing has been held at an unchanged rent from the time of the 
permanent settlement, or for 20 years or more, lies primarily 
upon the defendants, the rayat. If the rayat proves that he has 
held the land at an unchanged rent for 20 years or more, it 
shall be presumed that he has held it at the same rent from the 
time of the Permanent Settlement, until the contrary is shown 
by the landlord. In the present case, the Subordinate Judge 
seems to have put the onus of proof entirely upon the landlord. 

"He seems to have thought that it should be taken that the 
defendants are entitled to hold the lands at a fixed rent because 
the landlord has failed to prove that he is entitled to claim 
enhancement. Such a view cannot be maintained. We are, there- 
fore, of opinion that the cases must go back to the lower Court 
for a proper decision upon the question of enhancibility, having 
regard to the observations that we have just made. 

We now turn to the second question which arises in these 
appeals, namely, the question as to the limit of enhancement. 
We have already. mentioned that, to the report submitted by the 
Commissioner no exception was taken by the defendants, the 
obvious result being that the plaintiff was not called upon to 
adduce any evidence in Court to substantiate the conclusion 
arrived at by the said Commissioner. And the Munsif very 
properly proceeded upon the said report, and passed a decree 
for enhancement in favour of the plaintiff up to the limit recom- 
mended by the Cofnmissioner. The Subordinate Judge, however, 
thought it right atid proper to go behind that report, and 
examine the materials upon which the said report was based 
and he came to the conclusion that no case for enhancement 
had been made: out. We think, however, that the procedure, 
adopted by the Subordinate Judge in this respect is faulty ; for, 
as we have already observed, if the defendants had taken exception 
to the Commissioner’s report, the plaintiff might have adduced 
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evidence in Court in order to prove that the conclusion -atrived 
at by the Commissioner was well-founded. Asit iso evidence 
was given by him, and we are of opinion that it would be unfair 
to deny him the relief as recommended by the Commissioner, 
simply because such recommendation in the opinion of the 
Subordinate Judge is not well-founded. We are, therefore, of 
opinion that the Subordinate Judge ought to have adopted the 
report of the Commissioner, and given the plaintiff a decree for 
enhancement up to the limit recommended by him, provéded, of 
course, the holding is liable to enhancement. 

There is another point which has been brought to our 
notice by the learned vakil for -the respondent, and that. is 
as regards the area of the lands in the occupation of the defen- 
dants in these appeals. The Subordinate Judge, in the conclud- 
ing portion of his judgment, says that a fresh measurement 
of the lands should have been allowed as prayed for. When the 
case goes back to the Lower Court, it should be the duty of the 
Subordinate Judge to determine by measurement or otherwise, 
as he may think right and proper, what may be the exact 
quantity of land in the occupation of the defendants, for which 
the plaintiff is entitled to claim enhancement, supposing that 
the holding is liable to enhancement according to law. With 
these remarks, these two cases are sent back to the Lower 
Appellate Court for reconsideration. Costs will abide the result. 


H. S. Appeal allowed ; case remanded. _ 
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aa Beforg Mr. Justice Rampini and Mr. Justice Mookerjee. 
` SASI BHUSAN PAL 


v. 
CHANDAN PESHAKAR, AND ON HER DEATH 


THE SECRETARY OF STATE FOR INDIA IN COUNCIL 
AND OTHERS.* 


Mortgage-deed, execution of —Attestation, required by law—" Attest,” “ Attes- 
tation,” meaning of —Signatures of witnesses affiwed by other person, with 
timir consont—Marks, affiving of, absence of—LIlliterate witnesses—Trans- 
fer of Property Act (IV of 1882) 880, 58—Touching of pen, tf 
sufficient, i 

Per Rampini J.—A deed required by law to be attested is properly exe- 
cuted when the signatures of the witnesses are affixed for them to the deed by 
- another person, with their consent, they being illiterate and not able to write. 
It is not necessary that the witnesses should put their mark at the deed them- 
selves, any such mark ou the deed not being implied in the word “ attest.” 

“To attest” means only to witness the execution of a deed and there is 
nothing to preclude the signatures of the witnesses, as in this case, from 
coming under the heading of attestation. 

Per Mookerjes J— To attest” is to bear witness to a fact, and it is not 
necessary that the witness attesting a document should sign his name personally, 

Freshficld v. Reed (1), Ford v. Kettle (2) and Roberts v. Phillips (8) 
referred to. , i 

‘A signature, as contemplated by section 59 of the Transfer of Property 
Act (IV of 1882), need not be by the mortgagor personally but may be by some 
person acting on his behalf and under his authority, If the mortgagor is 
Alliterate, it is a good signature, if in the presence and at the request of the 
mortgagor some other person signs the mortgagor’s name on his behalf as 
executant of the deed. There is no distinction in this respect between the 
signature of the mortgagor and the attestation by the witnesses, 

Deo Narain Rai v, Kxkur Bind and others (4) referred to and followed. 

Pran Krishna Tewary v. Jude Nath Trivedy (5) referred to and explained. 

Dinamoyes Debi v. Bon Behari Kapur (6), Shambati Koeri v, Jago Bibi 
(7) referred to. 


Appeal by the Defendant No. 1. 

Suit for a declaration of his mortgage lien on the ‘property 
belonging to the defendant No. 2, and also for the issue of a 
temporary injunction to restrain the auction-sale of that property 
at the instance of fhe defendant No. 1. 


* Appeal from Appellate Decree No. 2873 of 1904, against a decree of 
Babu Bhuban Mohan (those, Subordinate Judge of Nadia, dated the 25th June 
1904, reversing a decree of Babu Rp Ohandra Ganguli, Munsiff of Kushtea, 

. dated the 4th April 1903, 


g (1842) 9 M & W, 404, (4) (1902) I. L. R. 24 Al, 319, 
2) (1882) 9Q B D. 139. (5) (1898) 2 C. W. N. 693 
(B) (1855) 4 A, & B 459. (6) (1903) 7 0. W. N. 160, 
(7) (1902) L L. B. 99 Cele. 749, 
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The facts of the case appear from the judgments. , ý 


Babu Hara Prasad Chatterjee for the Appellant. « 

Babu Ram Charan Mitra and Srish Chandra Chowdhury 
for the Respondents. . 

The following judgments were delivered by the Court :— 

Rampini J.—This is an appeal against a decision of the 
Subordinate Judge of Nadia, dated the 25th June, 1904. 

The facts of the case are these. The plaintiff sued for a 
declaration of his mortgage-lien on the property belongmg to 
the defendant No. 2 and also for the issue of a temporary 
injunction to restrain the auction-sale of that’ property at the 
instance of the defendant No. 1. The defendant No. 2 (the 
mortgagor) admitted the bond. The defendant No.1 contended 
that the bond was a fraudulent and collusive deed. 

The Munsif found all the issues in favour of the plaintiff, 
but dismissed the suit on the ground that the mortgage-bond 
was not proved according to law. 

The Subordinate Judge remanded the case to the Munsif 
for examination of the witness Misser Sheikh, and then, after the 
evidence of this witness had been recorded, he proceeded to deal 
with the case. He found that the mortgage-bond had been 
properly attested according to law and therefore decreed the 
plaintiffs appeal and dismissed the cross appeal of the defendant 
No. 1, who had again raised the contention which he had 
pressed in the first Court, namely, that the deed was a fraudulent’ 
and collusive one. Bs 

The defendant No. 1 now appeals to this Court ; and on his 
behalf it is urged, frs¢, that the mortgage-bond has not been 
sufficiently attested according to law; and, secondly, that the 
lower Appellate Court should have entered into the question 
as to whéther the mortgage-deed was a fraudulent and collusive 
deed or not. 

I am of opinion that both these pleas must fail. 

It appears to me that the mortgage deed has been properly 
attested. E : 

There were two subscribing witnesses, Peary Mohan Biswas, 
the writer and Farman Mollah, They were both dead; but 
the hand-writing of Peary Mohan Biswas has been proved by 
one Sadhu Charan. Then, there were three witnesses to the 
deed, named Misser Sheikh, Haider and Hazrat. These three 
men are alleged to have witnessed the execution, of the deed ; 
and their names appear upon the deed, affixed to it by another 

e ° 
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* 
person. Hlazrat denies all knowledge of the transaction ; but 
the other fwo men Misser Sheikh and Haider, both admit that 
they witnessed the execution of the deed and that their names 
were affixed to it with their consent by the writer of the deed 
and that they touched the pen before the deed was signed. 

It is contended by the appellant that this was not a good 
attestation, inasmuch as they did not make a mark on the deed 
themselves. It appears to me that this contention is futile and 
that the deed was properly executed when the signatures of the 
witnesses were affixed for them to the deed by another person, 
with their consent, they being illiterate and not able to write. 
It does not appear that there is any law or any ruling of Court 
which requires that the witnesses should put their mark on the 
deed themselves and that any such mark on the deed is implied 
in the word “ attest.” It appears to me that ‘ attest’ means only 
to witness the execution of a deed; and there is nothing to 
preclude the signatures of the witnesses in this case, from coming 
under the heading of attestation. 

The question as to whether or not the deed was fraudulent 
and collusive does not seem to have been pressed, at any length, 
before the lower Appellate Court. The Subordinate Judge has 
disposed of that question by saying that there is no ground for 
the cross-appeal. This is sufficient. 


This appeal is accordingly dismissed with costs. 


Mookerjee J.—I agree with my learned brother that the 
mortgage-bond in this case has been attested in a manner which 
satisfies the requiremets of section 59 of the Transfer of Property 
Act. 

The learned Subordinate Judge has found that three of the 
witnesses to the deed were illiterate and that their names were 
affixed to it, with the consent, by the writer, they having ex- 
pressed their consent by touching the pen. . 

It is contended by the learned pleaders for the defendant, 
appellant, that these witnesses are not attesting witnesses, inasmuch 
as they did not ,affix the marks themselves. In my opinion, 
this contention is unfounded. Section 59 of the Transfer of Property 
Act requires that “ where the principal money secured is Rs. 100 
or upwards, a mortgage can be effected only by a registered 
instrument, signed by the mortgagor and attested by at least 
two witnesses.” The term “attest” is not defined in the Act ; 
but there can be no doubt as to what it means. In the case of 
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Freshfield v. Reed (1) it was held that where an instrument is 
required to be attested, the meaning is that a witnes$ shall be 
present at its execution and shall testify that it has been executed 
by the proper person, 

Again, in the cases of Mord v. Kettle (2) and Roberts ~v. 
Phillips (3), it was held that to attest an instrument was not 
merely to subscribe one’s name to it, as having been present at 
its execution, but includes also, essentially, the presence, in fact, at 
its execution, of some disinterested person capable of giving evid- 
ence as to what took place. 

It is obvious, therefore, that to attest is to bear witness to 
a fact; and there is no authority for the proposition that a 
witness does not attest if he does not sign his name personally. 
On the other hand, so far as the meaning of the word 
“signed” in section 59 of the Transfer of Property Act is 
concerned, it is well settled that a signature need not be 
by the mortgagor personally, but may be by some person 
acting on his behalf and under his authority. The question 
was examined fully by a Full Bench of the Allahabad High Court 
in the case of Deo Narain Rai v. Kukur Bind and others (4) 
where it was held by a majority of the Judges who heard that 
case that “it is not imperatively required by section 59 of the 
Transfer of Property Act, 1882, that the mortgage, where the 
principal money secured is Rs. 100 or upwards, shall be signed 
by the mortgagor with his own hand or by an agent specially 
appointed on that behalf. If the mortgagor is illiterate, it is 
a good signature if, in the presence and at the request of the 
mortgagor, some other person signs the mortgagors’ name on his 
behalf as executant of the document.” I entirely agree with the 
observations of Mr. Justice Banerjee at page 335 of that report, 
where that learned Judge referring to the case of The Queen 
v. The Justices of Kent (5) and Jn re Whitley Partners Limited (6) 
observed as follows :—" These cases are clear authority for 
holding that where an enactment provides that a document 
should be signed by the executant, that alone does not make it 
indispensable that the signature should be affixed by the executant 
himself. No doubt at common law, where a person authorises 
another person to sign for him, the signature of the person so 
signing, is the signature of the person authorising it. Neverthe- 


(1) (1842) 9 M. & W. 404, (4) (1902) I. L. R. 24 AN 319, 
(2) (1882) 9 Q. B, D. 189. 5) (1878) L. R, 8 &. B. 805. 
(8) (1855) 4 El, & B. 459, (e) (1886) 82 Ch, D. 887. 
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less, there {may be cases in which the statute may require | 


personal signature.” 

But section 59 of the Transfer of Property Act does not 
require that the document should be signed personally by the 
mortgagor or that the attesting witnesses should sign with their 
own hands, 

. Great reliance was placed on behalf of the appellant on the 
case of Pran Krishna Tewary v. Jadu Nath Trivedy (1) which is 
an authority for the proposition that the attestation of the marks- 
man to a mortgage-bond is a sufficient attestation within the 
meaning of section 59 of the Transfer of Property Act and 
section 68 of the Evidence Act. But it was also contended that 
there are observations in the judgment which lend some support 
to the case of the Appellant; and reference was made, particularly, 
to the following passage.—"'It was argued that marksmen often 
only touch the pen and even the mark, generally a cross, is not 
made by them, but is made by the writer of the deed. In this 
case, however, no question arises as to whether the mark made by 
a person, other than the witness, could be sufficient, the mark 
being shown to have been made by the witness himself.” 

As I understand this passage, the learned Judges did not 
intend to lay down that if the mark was made not by the 
attesting witness, but by some person authorised by him in that 
behalf, that would not be sufficient compliance with the provi- 
sions of the Act. As already stated, I cannot see any sufficient 
reason why any distinction should be made in this respect between 
the signature of the mortgagor and the attestation by the witnesses. 

Two other cases were also referred to, namely, Girindra Nath 
Mookerjee v. Bejoy Gopal Mookerjee (2) and Dinamoyee Debt v. 
Bon Behari Kapur (3). But I cannot find that either of these 
cases lends any support to the contention of the appellant. 


On the other hand, the case of Dinamoyee Debt v. Bon 
Behari Kapur (3) shows that attestation means that what is said 
to be attested happened in the presence of the attesting witnesses. 
It does not go on tọ lay down that the attestation, to be effective, 
must include signature by the attesting witnesses personally. 


I may add that in the decision of the Judicial Committee in 
the case of Shambatt Koeri v. Jago Bibi (4) it was assumed that 


(1) (1898) 2%, W. N. 603. 
(2) (1898) 8 0. W. N. 84. 


(8) (1908) 7 O. W. N. 160. 
(4) (1902) T. L, B. 29 Cale, 749, 
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the signature by a duly authorised agent or scribe, is gufficient for 
the purposes of section 59 of the Transfer of Proper Act.. 
I must hold, accordingly, that section 59 has been substan- 
tially complied with and that the mortgage-bond, which the 
plaintif seeks to enforce, is a valid instrument. 


B.M i Appeal dismissed. 
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Before Mr. Justice Woodroffe. 
BISSESSUR DAS AND OTHERS 


Ve 


JOHANNE SMIDT AND OTHERS.* 


Presidency Small Cause Courts Act (Act XV of 1882), Beo. 88—New trial, 
second application for—Small Causa Oourt, jurisdiction of—Cicil 
Procedure Qode (Act XIV of 1882), Scos. 13 and 622. 

While there can be only one application for ẹ new trial in respect of a 
particular order or deoree, if, as the result of such an application the original 
order ia reversed, the subsequent order becomes the existing order in the suit 
and may be the subject of an application for a new trial. 

Where, however, upon an application for a new trial the application is 
refused, and the original order stands, there can be no second application for a 
new trial, , . 

Purson Ohund Golacha v. Kajooram (1), aad Surrut Coomari Dassee v. 
Radha Mohun Roy (2), distinguished. 

The Great Northern Railway Co. v, Mossop & Co. (8), referred to. 


Rule obtained by the Plaintiffs under section 622, Civil 
Procedure Code. 


Suit for damages for breach of contract. 


The material facts will appear from the judgment. 
Mr. B. C. Mitter (with him Mr. S. P. Sinha) for the Plaintiff 


in support of the Rule. j 


Mr. L. P. E. Pugh for the Defendant broker showed cause. 
Woodroffe J—On the 24th April 1905 the plaintiffs insti- 


tuted this suit in the Small Cause Court for damages for breach 


# In the matter of section 622 of Act XIV of 1882, and In the matter of 
Suit No. 6178 of 1905 of the Court of Small Causes of Calcutta. : 


(1) (1878) 10 B. L R. 355 ; 8. C. 19 W. R, 203. bd 
(2) (1895) 1, L. R. 28 Cal, 784. (8) (1855) 17 C. B. 180; 
e e 
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of dontiact gainst the first set of defendants the partners of 
Messrs. Schfoder Smidt and Co., and the broker. The former 
having disputed the authority of the latter, a decree was passed 
against him by the Second Judge on the 24th May 1905. There- 
upon the defendant applied, as he was entitled to do, under 
section 38 of the Presidency Small Cause Court Act, for a new 
trial. The application was made on the ist June 1905 and was 
rejected by the Chief Judge and the Second Judge, by whom it 
was he&rd on the 23rd June 1905. Here, in my opinion, the 
matter should have ended. The defendant had made his applica- 
tion, the Court had heard it and had decided upon it. Notwith- 
standing, however, this refusal of the Court to grant a new trial, 
the defendant made another application for a new trial on the 
28th June before the learned Judges mentioned and the Third 
Judge. On the hearing ‘of this application the Court changed 
its mind and decided on the 7th July 1905, that the application 
which it had previously refused should be granted, and it ordered 
that the decree should be set aside and that the case should be 
re-heard. The plaintiff's pleader objected that the Court had no 
jurisdiction to make the order it did, and the plaintiffs thereafter 
applied for and obtained a Rule under section 622 of the Civil 
Procedure Code upon the defendants to shew cause why the 
order of the 7th July should not be set aside as having been 
made without jurisdiction and the decree made in this suit 

_ confirmed and why proceedings in the Small Cause Court should 
not be stayed. 

. In my opinion, the Small Cause Court had no jurisdiction to 
make the order it did on the 7th July r905. It had already 
dealt with the defendant’s application for a new trial; had 
refused it and confirmed the decree. What the defendant 
prevailed upon the Court to do was to review, upon the same 
materials, its judgment confirming the decree on the 23rd June. 
The powers of the Small Couse Court are to be found in its Act 
and there is nothing in the latter which, upon the construction 
I place upon it,*enables that Court to pass the order which it 
did. When the Coltirt refused a new trial it was functus officto. 
There was an end of the Court’s jurisdiction. Having exhausted 
its power over the suit, it had no right to revive it. To hold 
otherwise would be, as pointed out in Zhe Great Northern 
Railway Company vw. Mossop (1), to disregard the principle that 
when a matter has become res judicata there shallbe an end of 

(1) (1885) 17 O. B. 130. 
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questions about it, a principle the more necessary in the cfse of 
County Courts (or in this Country Small Cause Courtf) which are 
principally intended to deal with matters of small amount. If 
litigation is not at an end when judgment has been pronounced 
and an application for a new trial heard and rejected anda 
decree confirmed, it is impossible to say when the suit may be 
considered as finally settled. 

In fact one may ask with Crowder J. in the case referred to 
“ How many times may the Judge change his mind.” 

The question before me is a different one from that decided 
in Purson Chund Golacha v: Kajooram and another (1), upon 
which case learned counsel for the defendant relies. 

What the Court-there held is what is stated in the head 
note, viz., that the Judges of the Small Cause Court may grant 
a second new trial of the same case. But what is thus meant 
appears from the facts of the case. As reported in 19 W. R. 
204 judgment was given for the defendants. Then there was 
at the instance of the plaintiff a retrial directed, the decree 
being set aside. After that a new trial was held and a decree 
again made in favour of the defendant. The plaintiff again 
applied for a new trial and this Court held that the Small Cause 
Court could grant a new trial. Apart from the question whether 
this decision which was passed under the Act of 1850 is now 
applicable it does not conflict with the plaintiff's contention. 
When the first new trial was directed the decree and all proceed- 
ings thereunder were set aside. Fresh proceedings ensued and 
in respect of these a new trial was sought. An application had 
no doubt been previously made for a new trial and granted. 
There was, however, no connection between the second appli- 
cation and the first, beyond this that both sought a new trial. 


But though the forms of the application were the same, their | 


subject matter was different. Where the first application had 
as its subject the proceedings in the original suit, the second 
application had as its subject the proceedings upon the re-hearing. 
No question of res judicata was thus involved. The same question 
was decided in Surrut Coomart Dassee v. Radha Mohun Roy (2) 
in which Sale, J. said :— The question involved in this rule 
is as to whether the Judges of the Small Cause Court have 
power to hear more than one application for a new trial in the 
same cause.” ‘That question was answered in the affirmative, it 
being held that the words “ decree or order” in section 38 mean 


(2) (1878) 10 B. L, R. 355,19 W. R. 208, (2) (1895) I, L. R. 22 Calo, 784, 
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not necessarily the original decree or order but the decree or 
order exiting or subsisting in the suit. There in execution 
proceedings a claim was made to the attached property. It 
was dismissed. The claimants applied for a new trial. Upon 
this application the Court did not direct a rehearing but allowed 
the claim and directed the property to be released from attach- 
ment. The attaching creditor then applied for a new trial of 
this order. It is obvious that these facts are again entirely 
different from those before me. There were two applications 
for re-trial in respect of two different orders. The first order 
dismissed the claim. The second order allowed it and thus, 
according to the judgment cited, became the subsisting order 
in the suit. This is entirely a different matter from repeated 
motions for a new trial such as have taken place in this case. 
No question of res judicata was involved. While, therefore, 
there can be only one application for a new trial in respect of a 
particular order or decree, if, as the result of such an application, 
the original order is reversed, the subsequent order becomes the 
existing order in the suit and may be the subject of an appli- 
cation for a new trial. Where, however, as here upon an 
application fora new trial the application is refused and the 
original order stands there can be no second application for a 
new trial. The second application for a new trial in the present 
case although in form an application for a retrial of the suit, is 
really an application for review of the order refusing a new trial 
based upon the same materials though it may be supported by 
new arguments, as the former application which was refused. 
The precise matter had been already adjudicated upon, and the 
Small Cause Court had no power to re-open their decision nor 
had the defendant who was out of time any right to ask them 
to do so. 

Inasmuch as the Judges of the Small Cause Court decided 
to grant a new trial and it may thus be taken that they consi- 
dered the case a proper one for retrial, I should have been glad, 
so far as this particular case is concerned, to have been able to 
come to a concluston which would have enabled such trial to be 
held. But I have formed a clear opinion that the Small Cause 
Court Judges had no jurisdiction under the Act governing their 
Court and that to hold otherwise would be to disregard all rules 
providing for finality in litigation. 

- My conclusions though adverse to the defendant in this case 
appear to me to be in accordance with the interests both of the 
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1905. to be re-opened the latter will never know -how they sfand, and 

Hise ‘Das? if the Court has power to reconsider and alter its decision it 


may be besieged with, and must hear, applications to it to 
= exercise this power. 
Woodroffe J. It has been submitted that even if the Court had not, as 
= I hold it had not, jurisdiction, I should not exercise my discre- 

tion to interfere. I do not wish to go into, or express any 
opinion on the merits. Itis, however, to be observed that the 
plaintiff obtained a decree from the Second Judge and that 
decree was upheld upon the first application both by the Second 
Judge and the Chief Judge. He has been deprived of the 
benefit of that decree by the order of those learned Judges 
and the Third Judge, and as in law that order should not have 
. been made this Court ought, in my opinion, to set it aside. 

I accordingly do so and make the rule absolute with costs, 

Messrs. S. D. Dutt and Gupta—Attorneys for the plaintiffs. 

Messrs. Kally Nath Mitter and Sarbodhicary—Attorneys for 
the defendant-broker. 


v. 
Johanne Smidt, 


P. K. S. Rule made absolute. 
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Befre Mr. Justice Ghose and Mr. Justice “Pargiter. m 
NARENDRA CHANDRA LAHIRI. 


v 


v. 
NRIPENDRA CHANDRA LAHIRI AND OTHERS.* 

Right of fishery in non-tidal and non-navigable river—Fishery territorial— 
Gradual sifting of the river on lands of a neighbouring estate—Julkar 
rights over such portion as flows upon a bed owned by a neighbour.—Regu- 
lation XT of 1825, Sse. 4, ol, 5. 

The right of fishery in a non-tidal and non-navigable river is dependent 
on and incidental to the ownership of the soil or bed of the river. 

When, therefore, such a river, by slow and gradual sifting, encroached on 
a neighbouring estate, the original owner of such right lost and the neighbour- 
ing proprietor acquired it, over such portion of the river as covered a bed owned 
by the neighbouring proprietor. 

Lopez v, Muddan Mohun Thakoer (1) relied on. 

The case of Foster v. Wright (2) is distinguishable inasmuch as the right 
of fishery in that case was a right alieno solo, depending not on the ownership 
of the bed, but on express grants from the Crown, irrespective of the owner- 
ship of the soil over which the water flows, 

In India such cases'are to be decided on principles of justice and equity. 


Appeal by the Defendant. 


Suit for declaration of a Julkar right over-a non-tidal and 
non-navigable river. ; 

The material facts and arguments are set out in the 
judgments. 

Babus Digambar Chatterjee and Shyama Charan Ray for 
the Appellant. 

-Babus Dwarka Nath Chakravarti and Joygopal Ghosha 
for the Respondent. , 

C. A. V. 
The following judgments were delivered :— 


Ghose J.—The question raised in these two appeals relates 
to the Ja/kar right in a certain river, Shaghat. It is a non-tidal 
and non-navigable stream. The two plaintiffs in the two suits, 
out of which these two appeals arise, each own eight annas share 
in mouzah Thansingpore, and two annas share.in a contiguous 
mouzah Muktipore. The defendants have no interest in Than- 


* Appeal from Appellate Decree No. 428 of 1908 against the decree of 


Babu Purna Chandra Banerjee, Subordinate Judge of Rungpur, dated 18th. 


November 1902, reversing that of Babu Jotindra Chandra Sen, Munsiff, 
Gaibandha dated I4th March 1902; as also Appeal from Appellate Decree 
No, 2294 of 1904 against the decree of Babu J. x Ghose, Subordinate Judge 
Rungpur, dated lst June 1904, modifying that of Babu Motilal Roy, Munsiff, 
Gaibandha, dated 22nd February 1904. aes 
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singpore, but they own a 12 annas share in the other village 
Muktipore. At the time of the Thakbast operations, the river 
Shaghat flowed through Muktipore, and it was surveyed as part 
of that property. Both the properties, however, as we gather 
from the proceedings in these suits, are permanently settled 
estates, and we may take it that the permanent settlement 
included in each of -the two properties all the waters that then 
flowed through it. The two plaintiffs, as past owners of Muktipur, 
owned the Jalkar-right in the river Shaghat to the exfent of 
four annas share ; recently the river has gradually encroached 
upon Thansingpore and is now. partly flowing through it. 

The two plaintiffs claim to exercise Jalkar-right over that 
portion of the river which covers Thansingpore to the extent 
of their proprietary-interest in that property, that is to say, 
eight annas each. The defendants contend that, the river 
having gradually encroached upon Thansingpore by slow and 
imperceptible process, they as past owners of the old bed of 
the river, are entitled to exercise Jalkar right in the river, as 
it now exists, to the same extent as they did when it flowed 
entirely through Muktipore, notwithstanding that it now covers 
a part of Thansingpore. 

The case before us, as treated in the Judgment of the lower 
appellate Court, is one of “territorial fishery ; that is to say, 
that right of fishery in the river is incidental to, and a compo- 
Ment part of the ownership of the soil ;” and it would, therefore, 


‘seem that, by reason of the encroachment by the river on a 


part of the soil of Thansingpore, the owners of that property 
are entitled to claim the right of fishery in that portion of the 
river which now covers the soil of that property. But it has 
been argued before us by the defendants appellants, on the 
authority of the case of Foster v. Wright (1) that, the encroach- 
ment upon Thansingpore having been slow and imperceptible, 
the owners of the old bed of the river have become the owners 
of that portion of Thansingpore which has now fallen into the 
river, and that necessarily the right of the plaintiffs in the Jalkar 
should be limited to their share in Muktipore. 

Let us examine, in the first place, the facts of the case upon 
which so much reliance has been placed by the appellants. The. 
plaintiff in the case was the Lord of a manor ; the manor formerly 
belonged to the Crown, and it was granted to the predecessors— 

e 


(1) (1878) 4 C. P, D, 438 
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in-title of the plaintiff with the right to fish in all the waters 
in it. At that time, the river Lune was locally situated within 
the manor. Subsequently, certain lands of the manor, but not 
abutting on the river were enfranchised, and thus became the 
property of the defendant. After the enfranchisement, the 
manor became forfeited to the Crown ; but’ it was re-granted 
with free liberty of fishing in all its waters to the predecessors- 
in-title of the plaintiff. The deed of enfranchisement reserved 
to the Lord of the manor whatever rights of fishing he had in 
any water flowing through or bounding the lands enfranchised. 
Since the re-grant of the manor to the Lord, the course of the 
river gradually changed, and its bed gradually approached nearer 
and nearer to the defendant’s land, and some portion of that 
land thus became part of the river-bed ; and the question that 
was raised in the case was whether the plaintiff's exclusive right 
of fishing extended over so much of the water as flowed over 
the land which could be identified as formerly part of the 
defendant’s property ; and it was held that it did. Lindley J. 
in the course of shis judgment, after examining, amongst others, 
the cases of Rex v. Yarborough (1) and lure Hull and Selby 
Railway (2) put the case in two ways; frst, that supposing the 
plaintiff’s right to fish in the river depended upon his ownership 
of the soil of the river- -bed, he was of opinion that the plaintiff 
had that right, for, being the owner of the old bed of the river, 
he gradually and imperceptibly became the owner of its new 
bed: and, secondly, that supposing the plaintiff’s right of fishing 
did not depend upon his ownership of the soil, but that 
he had only the right of fishing in the river, he was of 
opinion that the plaintiff had acquired the right of fishing in 
the river in its new bed as he had of fishing in its old bed. 
The observations of Lindley J. read by themselves, no doubt 
go to support the contention of the appellants ; but bearing in 
mind what the facts of the case were, and the terms of the grant 
from the Crown and those of the deed of enfranchisement 
granted to the -defendant, the said observations admit of a 
different view. But, however, that may be, it will be found that 
Lord Coleridge C. J. did not quite agree with Lindley J. in the 
view he expressed, and he preferred to put his judgment upon 
the language as to fishery in the grants themselves. He observed 
as follows :—" The safer ground appears to me to be that the 


(1) (1898) 2 Bligh N. S. 147 ; 1 Dow. & Cl. 178, 
(2) (1839) 5 M, & W, 327. 
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language as to fishery in both the earlier and the later grants 
conveys, what it expresses, a right to take fish and! to take it 
irrespective of the ownership of the soil over which the water - 
flows and the fish swim. The words appear to me to be apt to 
create a several fishery, that is, as I understand the phrase, a 
right to take fish in alieno solo and to exclude the owner of the 
soil from the right of taking fish himself; and such a fishery, 
I think, would follow the slow and gradual changes of a river 
such as the changes of the Lune in this case are prowed or 
admitted to have been.” 

As I read the case, the law as to the right of fishery being 
in or acquired by, the Lord of the manor, was laid down with 
reference to the grants made by the Crown and the reservation 
of the right of fishery when the enfranchisement was made. 
But, however, that may be, it will be found that the two cases of 
Rex v. Lord Yarborough (1), and Jn re Hull and Selby Railway (2) 
relied upon by Lindley J. in the case of Foster v. Wright (3) 
and also the English Law bearing upon the question of acquisition 
of land from sea or river by gradual and slow or imperceptible 
means, were considered by the Privy Council in the case of 
Lopez v. Muddun Mohuu Thakoor (4), and it was observed by the 
Judicial Committee that it had never been judicially determined 
to what extent the rule laid down in those cases would be carried 
in India if there were existing certain means of identifying the 
original bounds of the property by land-marks or otherwise. 
The case had reference to the land acquired from the bed ofa 
navigable and public river, and the law was considered with 
special reference to Regulation XI of 1825. But some of the 
remarks could well be applied to lands forming part of the bed 
of other rivers and to the right of fishery in such rivers, and 
where the principle ought to be one of equity and justice. The 
Judicial Committee in terms overruled the decision of this 
Court in the case of Kattemonee Dossee v. Rance Monmohinee 
Dabee (5), where it was held that all gradual accessions from 
the recess of a river or the sea are an increment to the estate 
to which they are annexed without regard to the site of the 
increment, and a distinction was drawn between the cases where 
the surface of the soil was wholly lost and absorbed, and a useless 
site was left at the bottom of the river, and the case where the 


(1) (1828) 2 Bligh N. S. 147 ; 1 Dow. & ol. 178. 

(2) (1839) 5 M. & W. 327. (3) (1878) 4 O. P. D.438. (4) (1870) 13 M. L A, 467. 
(5) (1868) B. L, R, Sup. Vol- 353: 3 W, R. 61. i 
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surface was not wholly lost. And their Lordships held that OIviL. 
there was no such distinction between surface and site. They 1806. 
i eii TA ; _— ve 
said as follows : The site is the property and the law knows no warendra Chandra 
difference between a site covered by water and a site covered Lahiri 


by crops, provided the ownership of the site be ascertained ;” Nripendra Chandra 
and, in an earlier part of the judgment, the Judicial Committee, hiri, 
referring to the case of Mussamat Imam Bandi v. Hurgovind Ghose J. 
Ghose (1), which they approvingly quoted said :—“ In that case, E 

it was held as follows :—The question there is, to whom did this 
land belong before the inundation? Whoever was the owner 
then remained the owner while it was covered with water and 
after it became dry.” This authority “appears to their Lord- 
ships conclusive in the present case.” 

Following then the principle which underlies the case of 
Lopez v. Muddun Mohun Thakoor (2), it seems to be clear 
enough that the portion of the site of Thansingpore which is 
now covered with the water of the river Shaghat still belongs 
to the owners of that property, notwithstanding the fact that 
by gradual and imperceptible encroachment the river has 
submerged that portion of Thansingpore ; and if this is so, it is 
difficult to see how the owner of Muktipore, can have acquired 
the right of fishery in that portion of the river which now 
covers Thansingpore. There is no law that we are aware of under 
which such a right could be asserted. If, as already stated, the 
tight of fishery in the river is incidental to and a component 
part of the ownership of the soil, the plaintiffs as owners of 
Thansingpore may justly say: “ the soil is ours, and, therefore 
the water that now covers the soil is ours too. We have, . 
therefore, the right of fishery in it.” 

Turning once more to Regulation XI of 1825 which embodies , 
the law of accretion in this country, it will be found that the 
Regulation, after laying down in clauses 1 to 4 of section IV 
how lands may be gained by general accretion from the'sea or 
a river, and the law as regards the right to Churs thrown up in i 
rivers, in clause {5} of the section, states that, "in all other 
cases, the Courts of ‘Justice would be guided by general principles © 
of equity and justice. And applying such rules of equity 
and justice—~rules which ought to govern a case like 
the present—we are of opinion that the plaintiffs as owners 
of Thansingpore are entitled to the use of the water of that 
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portion of the river which covers their property for the pifrpose 
of fishing, and that the owners of Muktipore, have no such right. 
The result is that these appeals are dismissed with costs. 
Pargiter J.—This appeal is one of much difficulty, not 
because of its intrinsic characteristics, but because the case of 
Foster v. Wright (1), on which the appellants rely strongly, 
presents much similarity to the present case. If that case should 
prevail, the appellants would undoubtedly be entitled to succeed ; 
but it must be noted that the learned Judges who decided it 
while agreeing in their conclusion based it on different grounds, 
and Lord Coleridge C. J. in particular, dealt with the case 
purely as a matter of construction of the grant. No doubt the 
law regarding alluvion and diluvion is much the same in this 
country as in England, as noticed by the Privy Council in the 
case Lopez v. Muddun Mohun Thakur (2), but there are other 
considerations to be weighed as mentioned by my learned 
brother, and having’regard to them I agree with him that the 
decision of the Lower Court is right and that the appeals should 


be dismissed. 
H. S. Appeals dimissed. 


(1) (1878) 4 C. P. D. 438. (2) (1870) 13 M. I A. 473. 


Before Mr. Justice Rampini and Mr. Justice Mookerjee. 
RAMA NATH CHATTERJEE 


v. 
KUSUM KAMINI DEBI AND ANOTHER.* 


Partition, suit for—Joint Mindu family property—Vartation of pleadings in 
course of ecidence—Limitation Act (XV of 1877) Sch. IT, Arts. 127 and 
142— Presumption of jointness in Dayabhaga families— Orns, 

Ina suit for partition of joint ancestral properties, the plaintiff alleged 
that certain properties were acquired by his grandfather who was also the 
grandfather of the defendants. The case as made out in the evidence was that 
these properties were acquired by the father of the defendants as karta of the 
joint family with joint funds. 

Held, that this did not constitute such n variation of the pleadings as 
would justify the Court in dismissing his claim with regard to those properties. 

That the question of limitation does not ariee if the properties are proved 


to be joint. 
That article 127 and not article 142 of the second schedule of the Limita. 


tion Aot governs a case like this. z 


* Appeal from Appellate Decreo No. 2607 of 1904 against the decree of 
G. K. Deb, Esq. District Judge of Hooghly, dated the 2381 June 1904, affir- 
ming that of Babu Akhoy Kumar Bose, Subordinate Judge of Hooghly, dated 
the 9th September 1903, 
4 ° 
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: Umesh Chandra Bhattacharya v, Jagadis Chandy Bhattacharya (1) 
followed. 

That, under article 127 of the second schedule of the Limitation Act, the 
onws is on the defendants to prove that the exclusion from the joint family 
property became known to the plaintiff more than 12 years before the suit. 

That the presumption in Hindu Law, that all properties held by any 
member of a joint family, so long-as the family remains joint, are joint property 
does apply to families governed by the Dayabhaga School. 

That the case of Siroda Prasad Roy v. Makananda Roy (2) does not lay 
down any general proposition contrary to the above. 

That the onus in the present case was wrongly placed on the plaintiff, 

Abhoy Charan Ghose v. Gobinda Chandra Dey (3) distinguished. 

Tarnok Chandra Totadar v, Joodheshteer Chundar Koondoo (4) and Kanhia 
Lal v, Debidas (5) followed. 

Appeal by the Plaintiff. 


Suit for partition of joint ancestral Hindu family property. 


The appeal arose out of a suit for partition. The material 
allegations in the plaint were as follows: One Joydeb Chatterjee 
died leaving two sons Ganganarain and Balaram as his heirs ; on 
a partition between the two brothers the properties mentioned 
in schedule fa to the plaint fell to the share of Ganganarain 
who subsequently acquired the properties mentioned in schedule 
kha and being in exclusive possession of all these properties died 
leaving four sons, Nilmani, Radhanath father of the plaintiff, 
Jadunath and Biswanath who continued to. own and hold the 
said properties as members of a joint Hindu family ; that subse- 
quently on the death of Jadunath and Biswanath leaving the 
other two brothers as their sole heirs, these latter, namely, Nil- 
mani and Radhanath, and on the death of Nilmani his two sons, 
Prasanna and the defendant No. 1, and Radhanath as members 
of a joint Hindu family owned and held possession of the afore- 
said properties ; subsequently Prasanna died leaving his widow 
Kusum Kamini, defendant No. 2, and the two defendants and 
Radhanath continued to hold the said properties jointly as before, 
The plaintiff alleged that on the death of Prasanna, Radhanath 
separated in mess from the defendants but continued joint in 
property and that omhis death the plaintiff and the defendants 
jointly held possession of the said properties. The plaintiff 
further alleged that sometime in 1897 he came to know that the 
defendants had been dealing with some of the properties as 
belonging exclusively to them. The plaintiff prayed for a decla- 


(1) (1897) 1 ©, SV, N. 648. (8) (1882) I. L. R 9 Calc., 287. 
(2) (1904) I, L. R, 81 Calc., 448. (4) (1878) 19 W. R. 178, 
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ration of his right to an eight annas share in the properties and 
for partition. 

The defendants admitted that some of the properties were 
the joint property of the plaintiff and themselves, but as to the 
rest of the properties they pleaded that they had been acquired 
not by Ganganarain as alleged in the plaint but by Nilmani, that 
the plaintif was not entitled to any share therein and that 
neither he nor his father Radhanath had ever been in possession 
thereof and that the suit with regard to those properties was 
barred by limitation; they further pleaded that the plaintif’s 
dwelling house was emali property and should have been includ- 


ed in the suit. 


It appeared at the trial that the disputed properties had 
been acquired by Nilmani. 

The Subordinate Judge who tried the suit declined to go 
into the question whether Radhanath and Nilmani were joint 
in mess and estate at the time when the disputed properties 
were acquired by Nilmani and whether the plaintiff was entitled 
to rely on the presumption that the properties belonged to the 
two brothers jointly as no such case had been made in the plaint. 
He made a decree for partition of the properties admitted to be 
joint and dismissed the claim with regard to the other properties. 

On appeal by the plaintiff the District Judge found that 
Nilmani and Radhanath had separated in food and worship 
before the disputed properties were acquired by Nilmani ; that 
plaintiff or his father had not been tin possession of the said 
properties within 12 years; that there was no evidence that - 
the properties were acquired with the joint funds of Nilmani 
and Radhanath, that the presumption relied on by the plaintiff 
was not applicable and that he was not entitled to rely on it 
haying regard to the nature of the pleadings. He accordingly. 
dismissed the appeal. 

The plaintiff appealed to the High Court. 

Dr. Sarat Chandra Banerjee for the Appellant :—If the 
plaintiff succeeds in proving that the disputgd properties belong 
to a joint family of which he and the defendants are members, 
the mere fact that he has not been in actual possession for 
32. years, would not be sufficient to bar his claim. The family 
was admittedly joint at one time and up to the present moment 
there has been no partition ; the joint family i is still subsisting ; ; 
the lower Appellate Court has found that the mémbers separated 
in food and worship but that is not sufficient to bring about a 
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disruption of the joint family when admittedly the members 
are joint in estate,’ Ganesh Dutt v. Jewach Thakooratn (1), The 


-` plaint distinctly alleges that the disputed properties were held 


by Nilmani and Radhanath as members of a joint family; it no 
doubt gives an inaccurate account of how they had been 
acquired ; the defendants seek to defeat the plaintif’s claim by 
merely alleging that they were acquired by Nilmani who was a 
member of the joint family ; there would be no material varia- 
tion between pleading and proof if the plaintiff is allowed to 
show that the properties, though acquired by Nilmani and not 
by Ganganarain as alleged in the plaint, belong to the joint 
family by virtue of the ordinary presumption of Hindu law 
that where there is an admitted nucleus of joint property, any 
property acquired by any member of the joint family is joint 
property. The presumption clearly applies in this case and 
the lower Appellate Court has erred in throwing on the plaintiff 
the burden of proving that the properties are joint: Zaruck 
Chundra Totadar v, Joodhishteer Chundra Koondoo (2); Kanhia 
Lal v. Debi Das (3). The Court below was evidently misled 
by the headnote to Seroda Prosad Roy v. Mohananda Roy (4). 
All that the case decided was that under the Dayabhaga a family 
consisting of father and son cannot be regarded as joint Hindu 


_family in the technical sense and that consequently the presump- 


tion could not be applied in the case of such a family. 

Babu Batkunta Nath Dass for the defendant No. 1, respon- 
dent :—The case made in the plaint being that these properties 
were joint because they had been acquired by the common 
ancestor Ganganarain, the plaintiff ought not to be allowed to 
change his case and rely on the presumption of Hindu law and 
show that the properties are joint although they had been 


acquired by Nilmani. The plaintiff attempted to prove that 


the acquisition had been made with the help of funds supplied 
by his father and he has failed. 

Babu Shib Chandra Palit for the defendant No. 2, respon- 
dent :—The prestmption relied on’ by the plaintiff does not 
apply to a case like the present. The Court below has rightly 


placed the burden on the plaintiff to show that the disputed ` 


properties were acquired with the help of joint funds: Obkoy 
Churn Ghose v. Gobind Chunder Dey (5). 
‘ o (1903) I. L. B., 81 Calc., 262. 
(2) (1878) 19 W. R., 178. (4) (1904) I, L. R, 31 Cale., 448, 
(8) (1809) L D. By 92 ALL, 141, (5) (1882) I, L. R., 9 Oale., 287, 
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The judgment of the Court was delivered by 

Mookerjee J.—This is an appeal on behalf of the plaintiff 
in a suit for partition of certain properties, which are alleged to 
be properties belonging to the joint family of which the Plaintiff 
and the Defendants are said to be members. 

One Joydeb Chatterjee was the founder of this family. He 
left two sons, Gonga Narain and Baloram. Ganga had four sons, 
Nilmoni, Radhanath, Bishwanath and Jadunath. The shares of 
Bishwanath and Jadunath vested in their brothers Nilmoni and 
Radhanath ; so that Nimoni took one half of what belonged to 
Ganga Narain and the other half went to the Plaintiff, as the son 
of Radhanath. The Defendant No. 1, Kali Das is the son of 
Nilmoni and the Defendant No. 2, Kusum Kamini, is the widow 
of Prosonno, the other son of Nilmoni. 

The Plaintiff claims the properties in suit as properties 
belonging to the joint family ; and he asks for partition. 

The Courts below have given a decree to the Plaintiff in respect 
of many of the properties in suit, but with regard to others the 
claim of the Plaintiff has been disallowed on three grounds, which 
are thus summarized by the District Judge; jirst, that the case 
set ‘up by the Plaintiff in his plaint was not that which was 
developed in the evidence ; secondly, that it is not proved that 
the Plaintiff was in possession of the disputed properties within 
12 years before the suit ; and, ¢htrd/y, that it is not proved that 
the properties were acquired with the joint funds of Nilmoni 
and Radhanath. : 

The Plaintiff appeals to us ; and on his behalf three grounds 
are taken (1) that although there was some variation between 
the pleadings and the evidence there was not such substantial 
variation as to justify the Court in dismissing the suit in respect 
of the properties of which the title is disputed ; (2) that the, 
question of limitation does not arise if the properties are proved 
to be properties belonging to the joint family ; and (3) that the 
onus of proof has been misplaced. aa 

~ In our opinion thése grounds are well founded and must 
prevail. 

As regards the first ground, it is true that in the plaint it 
was stated that, up to the death of Prosonno, the son of Nilmoni, 
and as long as Nilmoni lived, the family was joint in mess and 
property, and that after Prosonno’s death Radhanath came to be 
separate in mess, but still continued joint in property with Kali 


* Dass and Prosonno’s widow. The case set up in the evidence 


+ e 
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was that the properties in the znd schedule were acquired by 
Nilmoni as kurta, with the joint funds of Nilmoni and Radhanath. 
No doubt, there is a slight variation in the case as made in the 
plaint from the case as developed in the evidence. But it is clear 
that there is no such variation as would entitle the Defendants 
to say that they have been taken by surprise. The case of the 
Plaintiff throughout has been that the properties are properties 
belonging to the joint family, of which his father and Nilmoni 
were members, and of which he and the Defendants were 
members before they separated in mess. We must, therefore, 
hold that the lower Appellate Court ought to have gone into the 
case as developed in the evidence on behalf of the Plaintiff. 

As to the second ground, as pointed out by this Court in the 
case of Umesh Chandra Bhattacharfiev. Fagodis Chandra 
Bhattacherjie (1) article 142 of the 2nd Schedule of the Limita- 
tion Act has no application to cases where the Plaintiff has been 
excluded from joint family property and that article 127 applies 
to such cases ; and, under that article, the onus is upon the 
Defendant to prove that the exclusion from the joint family 
property became known to the Plaintiff more than 12 years 
before the suit. If, therefore, the properties, the title to which 
is disputed, are established to be joint family properties, the mere 
fact that the Defendants have been in possession for more than 
12 years would not extinguish the title of the Plaintiff. The 
principal question’ for decision is whether the property belonged 
to the joint family. 

This leads us to the third ground of appeal, which, as already 
stated, is to the effect that the onus of proof has been erroneously 
placed on the Plaintiff. The District Judge, referring to the 
decision of this Court in the case of Saroda Prosad Ray v. 
Mohananda Ray (2), observes that, that case is an authority for 
the proposition that the presumption of law that while a Hindoo 
family remains joint, all property including acquisitions made 
in the name of an individual member is joint property, does not 
apply to the. case of a joint family governed by the 
Dayabhaga. No doubt this statement is to be found in the head 
note. But an examination of the judgment shows that the 
- head-note is entirely incorrect. That was a case in which it was 
alleged that a father and son governed by the Dayabhaga law, 
formed members of a joint Hindoo family. It -was held by the 
learned Judges*that the ordinary presumption applicable to the 

(1) (1897) LC. W. N. 543. - (2) (1904) I. L. B. 81 Calc, 448, 
ee ae ` 
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case of a joint Hindoo family is not applicable toa case of this 
description, because in the case of a family governed by the 
Dayabhaga law, the son does not, by his birth acquire an interest 
in the family property. This is quite clear from the passage 
in page 451.of the report, where it is pointed out that the 
observation is restricted only to families such as the family of 
the parties to the suit, which are governed by the Dayabhaga 
system of law, and not tosuch as are governed by the Mitak- 
shara, under which the son, by his birth acquires an interest 
in ancestral property. We think that in the present case 
the learned District Judge has been misled by the errone- 
ous statement of law contained in the head-note of the case, 
referred to. 

The learned pleader for the defendant No. 2, respondent, 
contended, on the»*authority of the case of Odhoy Churn Ghose 
v. Gobind Chunder Dey (1), that the onus has been rightly placed 
on the plaintiff. An examination of the judgment, however, 
shows that the facts of that case are clearly distinguishable. 
As pointed out in the judgment of Mitter J, in that case, at 
the time that the suit was brought, the plaintiff and the defend- 
ants were not members of a joint Hindu family ; and it was 
further alleged, and found, that there had been a previous 
partition between the parties. There can be no doubt that 


‘where there had been an admitted disruption of the joint 


family and an actual partition, if one of the members sued 
subsequently for a share of the property left in the hands of 
one of the members, as self-acquired property, alleging that it 
was really joint property, or if the members of the family 
admitted partition amongst some of the members but asserted 
that the others had remained undivided, the onus would lie on 
him to make out such a case. The case of Odhoy Churn Ghose 
v. Gobind Chunder Dey (1) is clearly distinguishable and is not 
applicable ; on the other hand, the cases of Zaruck Chunder 
Totadar v. Joodhesther Chunder Koondoo (2) and Kanhia Lal v. 
Debi Das (3), show that in a suit for partition of ‘property alleged 
to be the property of a joint Hindu family, of which the 
plaintif is a member where the defendants, while admitting that 
some of the property scheduled in the plaint is joint property 
plead that the bulk of the property in suit is their own self- 
acquired property, the burden of proof lies on the defendants 


a) e 
(1) (1882) L L. R. 9 Cale. 237. (2) (1878) 19 W. R. 178. 
(8) (1899) I. L. B, 22 AlL 14], 
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_ to show that such property is their self-acquisition. The third 
ground, therefore, is well-founded and must prevail. 

The result is that the decree made by the District Judge, 
in so far as it dismisses the claim of the plaintiff to the properties 
which are claimed by the defendant8 as their exclusive property, 
must be set aside and the case remanded to be disposed of by 
him in accordance with the observations made in this judgment. 


The costs will abide the result. 


H. S. Appeal allowed; Case remanded. 


Before Mr. Justice Harington and Mr. Justice Pratt. 
BENI PERSHAD KOERI. 


v. 


CHATURI TEWARI AND OTHERS.* 


Bengal Texanoy Act (VIII of 1885), Secs. 20, (1), (7), 180—Ocoupanoy right— 
Presumption—Diarah land—~Regulation XI of 1825, Beo. 4—Accretion 
by alinvion—Pre-swisting rights—Settlement from year to year. 


The presumption created by clause 7 of section 20 of the Tenancy Act, 
that a tenant has for twelve years continually held the same land ora part of 
it, does not extend to diarah lands, The presumption is only for the purposes 
of section 20, regarding the acquisition of occupancy rights and cannot be 
extended to diarah lands for the purposes of Sec. 180 of the Aot. 

The rule of law enunciated in Sec. 4, Beg. XI of 1825 regarding the 
acquisition of rights in accreted land, applies only where the tenant has 
pre-existing rights in the parent land. Where the parent land was surveyed 
and settled afresh, every year, and from year to year, there can be no pre- 
existing right tothe land in the tenant, to which any right to the later 
accretion can be said to be annexed 


Gourhari v. Bhola (1) explained and distinguished. 
Appeals by the Plaintiff. 

Suits for declaration of title and possession. 
The facts and arguments appear 


judgment. 
Babu Umakali Mukherji for the Appellant. 


Babu Satish Chandra Ghose for the Respondents. 


sufficiently from the 


* Appeal from Original Decree No. 58 of 1904 and the analogous appeals 
Nos. $7 lil of 1904 against the decision of H. R, H. Coxe, Esq. Distt 
Judge of Shahab&d, dated the 28rd October 1903, 
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Ovt: The judgment of the Court was delivered by 
1908. Harington J.—These appeals arise out of 26 suits which 


Behi Pershad Koeri Were brought by the appellant in her character as landlady 
“te against 26 of her tenants, claiming as against them possession of 
jr leei certain land on a declaration of her title thereto as her kast 

land and in the alternative, should the Court be of opinion that 
she was not entitled to kas possession, then, that rent might be _ 
assessed on the land in question. 

It appears that the land in respect of which these suits were 
brought was land which had accreted in consequence of a river 
retreating from the village which forms part of the plaintiff's 
estate. It has been proved in the evidence that in the year 1887 
the river was some 3 or 4 russis distant from the village and 
that at the time the suit was brought it was some miles distant 
from the village, the land having grown up between the year 
1887 and the time the suit was brought. In respect of a certain 
portion of the land in question, there is no dispute as to posses- 
sion, because it is the plaintiff’s case that that land was settled 
with the tenant defendants and that they have paid rent in 
respect of their occupation thereof: and, that part of the land 
which has been settled with the tenant defendants and which 
has been cultivated by them, has been described in the case as 
the Zagan land. The portion of the land to which the dispute 
relates is what has been called the Wastlat land which has 
accreted later to the Lagan land. With respect to that the 
tenant defendants claimed that it was a reformation on some 
older land of their own and that they were entitled to it, while 
the plaintiff alleges that she is entitled to it as her Zerazt land. 

The learned Judge who heard the cases in the lower Court 
came to the conclusion that there was a presumption under: 
section 20 of the Bengal Tenancy Act that the tenants had 
acquired occupancy rights in the Zagan land by having held it 
for a period of twelve years or more. He then thought that 
they were entitled to occupy the Wastlat land which had 
accreted to the Lagan land, and he fixed arent in respect of 
that Wastlat land. ‘ 

Now, the learned Judge’s finding has been impugned on 
several grounds. irs#,the appellant says that there is no pre- 
sumption under section 20 of the Bengal Tenancy Act that the 

s tenants had been in occupation of the Zagan land for a period 

of twelve years. Itis conceded on all hands th&t the Lagan 

‘Jand is land which accreted owing to the retreat, of the river 

ê . 
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and that it is land which is correctly described as Diarah land, — tye 
as the learned Judge has found that it is so, and as to that his 1908. 


finding has not been disputed. Section 20 of the Bengal Ten- Beni pershad Koai 
ancy Act provides in clause (i) that “Every person who for a 
period of twelve years whether wholly or partly before or after 
the commencement of this Act, has contmuously held as a raiyat 
land situated in any village whether under a lease or otherwise, 
shall be deemed to have become, on the expiration of that 
period, a settled raiyat of that village”. Then in clause (7) of that 
section it provides that “If in any proceeding under this Act, 
it is proved or admitted that a person holds any land as a | 
raiyat, it shall, as between him and the landlord under whom 
he holds the land, be presumed for the purposes of this section, 
until the contrary is proved or admitted, that he has for twelve 
years continuously held that land or some part of it as a raiyat.” 
Then comes section 180; and section 180, with respect to the 
acquiring of an occupancy right, grafts an exception-to the other 
provisions of the Act. It states that “ Notwithstanding -any- 
thing in this Act, a raiyat shall not acquire a right of occu- 
pancy . . . . inthe chur or diarah land until he has held 
the land in question for twelve continuous years; and until he 
acquires a right of occupancy in the land, he shall be liable to 
pay such rent for his holding as may be agreed on between him 
and his landlord.” Now, the learned Judge thought that the 
presumption under section 20 applied in the case of drarah land 
under section 180. We are unable to agree with that view. The 
presumption in section 20 is stated to be for the purposes of that 
section : and, in our opinion it cannot be extended for the pur- 
pose of section 180, and that being so, the ordinary rule of law ‘ 
would obtain, namely, that the person who alleged that he had 
been for twelve continuous years in possession would have to 
prove that allegation. That being so, we.think that the learned 
. Judge was wrong when he came to the conclusion that the 
presumption which is created by section 20 in respect of that 
section, could be applied to section 180. 

Now, if the presumption is eliminated, then it appears to us 
that the tenants failed to show that they held the Lagan land for 
twelve years. ~ There is some evidence that some portion of the 
land came into existence in the year 1296, and it is argued that 
the tenants must have been admitted into occupation then, and 
therefore, there*is evidence that they have occupied for the 


statutory period. But it appears upon the record that all the 
s 
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lands which came out in the year 1296 were settled with other 
persons under registered Kabuliyats, and there appears to be no 
evidence that the lands coming into existence in that year were 
at that time settled with any of the present tenants. There is 
evidence that the other accretions did not take place till some 
years later: and, the balance of evidence is strongly to show 
that as a matter of fact the Dzarah land in question has not 
been occupied by the tenants for a continuous period of twelve 
years. The result, therefore, is that the tenants have not 
acquired occupancy rights under section 180 in the Drarah land, 
and therefore, the first point which the appellant takes by way 
of objection to the judgment must be held to have been made 
good, 

Granting then that the tenants have not acquired occupancy 
rights in the Lagan land in question, we have next to consider 
what their position is with regard to the later accretion which 
has been referred to as the Wasiat land. 

It is argued for the respondent that by the provisions of section 
4 of Regulation XI of 1825, these tenants are „entitled to the 
Wastlat land as having accreted to the Dtarah land of which 
they were tenants. Now, section 4 runs in these terms, ‘ when 
land may be gained by gradual accession, whether from the recess 
of a river or of the sea, it shall be considered an increment. to 
the tenure of the person to whose land or estate it is thus 
annexed, whether such land or estate be held immediately from 
Government by Zemindar or other superior land-holder, or as a 
subordinate tenure, by any description of under-tenant whatever. 
Provided that the increment of land thus obtained shall not 


` entitle the person in possession of the estate or tenure, to which 


the land may be annexed, to aright of property or permanent 
interest therein beyond that possessed by him in the estate or 
tenure to which the land may be annexed.”..... soeseeeces NOW, 
to see whether that section can be applied, we have to look at 
the evidence and consider what the arrangement was between 
the landlord and the tenants in the present case. There is 
evidence upon the record that each year the lands in this Lagan 
land were surveyed in order that it might be ascertained in 
respect of what land the tenant was to pay rent. The position, 
therefore, appears to havesbeen that the tenants and the landlord 
made a fresh arrangement each year, and on the basis of that 
arrangement it was settled what lands the tenant$ were to occupy 
as culturable Jods and to pay rent in respect of and what lands 
2 
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were unculturable as to which no rent was to be charged. That 
being so, andit appearing that inthis case there was a fresh 
arrangement each year, it is impossible to say how on those facts 
the section which we have just read could be applied to the 
present case. There does not appear to have been any pre-exis- 
ting right in the land to which this accretion could have been 
regarded as attaching. In our view of the evidence, the tenants’ 
right in the particular land came into existence each year by 
virtue of the arrangement made for that year by the landlord 
and that being so, we think that section 4 does not apply. But 
our attention has been drawn to some cases on the point, one of 
which was decided by the Full Bench of this Court and is reported 
in Gourhari v Bhola Katburto (1). That was a case in which the 
question was as to whether section 4 of Regulation XI of 1825 
applies to the case of rayat who had a right of occupancy in the 
land ; and, it was held that it did so apply. But that case does 
not assist us in the present case, because in that case there was 
a pre-existing right in the land to which the right to this accretion 
could be annexed, whereas in the present case there is no 
pre-existing right to the land in the tenants to which any right 
to the later acoretion can be said to be annexed. 

Earlier cases are quoted and referred to in the Full Bench 
ruling, but our attention has been drawn to no case which is 
an authority for the application of this section of Regulation XI 
of 1825, to a case in which the facts are like those of the present 
case and, reading the section we do not think that it is applicable. 

The result, therefore, is that with respect to these appeals, 
we are unable to agree with the conclusion which has been come 
to by the learned Judge in the Lower Court, and in our opinion, 
the appeal must be allowed and judgment entered for the plaintiff 
for possession of the Wass/at land in question, with mesne profits 
to be ascertained in the execution proceedings. 


N. K. B. Appeal allowed, 
tl) (1804) I. L. B, 21 Gate, 233. 
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Before Mr. Fustice Rampini and Mr. Justice Mookerjee. 
AFRAZ MOLLA AND OTHERS 
v. 
KULSUMUNNESSA BIBI AND ANOTHER.* 


Bengal Tenancy Act ( VITL of 1885) Seos. 65, 159—Sals in cæeoution of a daoree 
Jor arrears of rent at the instances of a co-sharer landlord—Interest of 
transferee of some of the recorded tenants, how far affected. 


One of several joint landlords brought a suit for arrears of hia share of 
the rent of a certain occupancy holding against three persons who were the 


recorded tenants, But two of the recorded ‘tenanta had already transferred 
their interest to the planitiff. d 


Held, that the purchaser at the sale in execution of the decree for arrears 
of rent at the instance of the co-sharer landlord purchased only the right, 
title and interest of the jadgment-debtor, and as two of these had no interest at 
the date of the sale, the right of their transferee was not affected by the sale. 
Appeal by the Defendants. 

Suit for declaration of title and recovery of possession ef land. 
The facts and arguments will appear from the judgments. 
Moulvi Syed Shamsul Auda for the Appellants. 

Babus Dwarka Nath Chakravarti and Sarat Chandra Dutta 
for the Respondents. C. A. V. 


The following judgments were delivered :— - 


Rampini J.—This appeal arises out of a suit brought to 
prove title to land and to recover possession thereof. 

The Lower Appellate Court gave the plaintiff a decree. 

The defendants 1 to 9 appeal. On their behalf it has been 
urged (1) that the Lower Appellate Court should not have found 
that the lands purchased by the defendant No. 1 at a sale held 
in execution of a rent decree obtained by a co-sharer landlord 
could not be identified with those purchased by the plaintiff, as 
no such plea was ever raised by the parties and (2) that at 
the execution sale at which the defendant No. 1 purchased, the 
title of the recorded tenants passed. 

The first plea is immaterial. It does not matter whether the 
lands purchased by the defendant cannot besidentified with those 
purchased by the plaintiff, as long as it be held, as has been found 
by the Lower Appellate Court, that the plaintiff has proved his 
title to the land and that the tenure or holding did not pass at 
the execution sale in 1888. 


* Appeal from Appellate Decree No. 2117 of 1904% against a decree of 
Babu Mohendra Nath Mukerjee, Additional Subordinate Judge, 24-Pergunas, 


„dated the 7th July 1904, reversing that of Babu Kumud Nath Banerjee, Munsiff, 


Diamond Harbor, dated the Ist December 1902. 
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The appellant do not impugn the first finding, but only the 
second. They rely on the case of Panye Chunder Sircar v. 
Hur Chunder Chowdhury (1). The Court of first instance, 
whose decree was not set-aside by the Lower Appellate Court, 
has also cited the case, of VNrīitayit Behari v. Hari Gobinda 
Saha (2). Both these cases are at first sight in favour of the 
appellants, but are distinguishable from the present case. In 
the case of Panye Chander Sirkar, the tenure was apparently 
sold at the instance of the sole landlord. In the case of Nitayi 
-Behari Saha, the entire rent of the tenure was sued for and 
the defendants were sued as representing the ownership of the 
whole tenure. In the present case, the suit was brought by a 
co-sharer landlord for his share of the rent only. Moreover, 
some doubt has been thrown on the decision in the latter of 
these two cases by the decision of this Court in Rupram v. 
Iswar (3), and, Manurattan v. Hart Nath Das (4). The correct 
rule of law as to what passes at a sale held in execution of a 
rent decree obtained by a co-sharer landlord would seem to be 
laid down by their Lordships of the Privy Council in Jiban 
Krishna Roy v. Brojo Lal Sen (5). The recent case of Promoda 
Nath Roy v. Ramañi Kant Roy (6), is to the same effect. There 
are also many, other rulings which favour the conclusion that at 
such a sale only the right, title and interest of the judgment- 
debtor passes. See the cases of Bent Madhub Roy v. Faod Ali (7), 
Durga Charan Mandal v. Kali Prasanna (8), Sita Nath 
Chatterjee v. Atmaram Kar (9), and Sadagar Sircar v. Krishna 
Chandra (10). 

I am, therefore, of opinion that the decision of the Lower 
Appellate Court is correct and would dismiss the appeal with costs. 

Mookerjee J.—The substantial question which calls for 
decision in this appeal is whether the plaintiff, respondent or 
the defendants, appellants had the preferential title to the occu- 
pancy holding which is the subject-matter of this litigation. 
It is not disputed that the holding was recorded in the books 
of the landlord in, the names of Nasaruddi, Balai and Tana 
as tenants. Onthe*24th January 1885 the plaintiff purchased 
the interest of Nasaruddi and Balai under a registered convey- 
ance, the genuineness and the validity of which were established 


(1) (1884) I. L. R. 10 Cale. 498. (6) (1904) 9 0. W. N. 34. 

(2) (1899) I. L. R. 26,Calo. 677. (7) (1890) I. L. B. 17 Oale. 890 

(a3 C105 € A. W, N. 302. (8) (1899) I. L. R. 26 Cale. 127 

(4) (1904) 1 O. B. J, 500. (9) (1900) 4 O. W. N 571 

(5) (1903) I. L. R. 30 Calo, 550. (10y (1899) I. L. R. 26 Calc. 937 
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Orvit. in the Court below. On the Ist September 1888, one of the 
1905. landlords who was entitled to {ths share of the entire rent 

: Afrap Molla payable by the tenants brought a suit against Nasaruddi, Balai 
a ee and Tanu for his share of the rent and got a decree; in execu- 
s BIE tion of this decree the property was sold and purchased by the 
Mookerjeo J. first defendant, one of the appellants on the gth September 
— 1889. The point in controversy between the parties relates 


to the effect of this execution sale; it is contended on behalf 
of the plaintiff that nothing, passed at the sale but the right, 
title and interest of the judgment-debtors and as the interest 
of Nasaruddi and Balai had previously vested in the plaintiff, 
such interest was not affected by the sale; on the other hand, 
it is argued on behalf of the defendants that although the 
decree for rent in execution of which the sale took place was 
a decree obtained by a fractional landlord for his share of the 
rent, yet as the plaintiff was not the recorded tendnt, her interest 
was affected by the execution sale and was transferred thereby 
to the purchaser defendant. The learned Subordinate Judge 
has accepted the contention of the plaintiff as well founded, and 
has decreed her claim. The defendants have appealed to this 
Court and have urged substantially the same ground as was 
unsuccessfully taken in their behalf in the Court below. 

In support of his contention the learned vakil for the 
appellants placed reliance upon the cases of Panye' Chunder v. 
Hlurchunder (1), and Mitayt Behari v. Hari Govinda (2). In 
my opinion these cases are distinguishable and do not advance 
the case for the appellants. In the first case the decree for rent 
in execution of which the sale took place appears to have been 
obtained by the sole landlord for the entire rent due on the 
tenure ; but the sale seems to have been held under the provi- 
sions of the Civil Procedure Code. As pointed out in the 
judgment of Mr. Justice M’cdonell, having regard to the nature 
of the decree, there could be no doubt that the zemindar was 
entitled to sell the whole tenure and the only question was 
whether he actually sold it. Upon this lattgr question it was 
made manifest from the proceedings that the tenure was 
proceeded against and regarded as liable and the whole tenure 
was actually sold. There was, therefore, no substance in the 
contention that all that had passed at the sale was the right, 
title and interest of the judgment-debtor. This case, therefore, 
does not in any way support the contention of the appellants. 

(1) (1884) i R. 10 Calo, 496. (2) (1899) L L, R. 26 Calc, 677. 

Ld 


$ 


Vor. IV.] HIGH COURT. 


The Case of Nitayi Bekari v. Hari Govinda (1) also appears to 
be distinguishable. In that case A and B were the joint tenants 
of a tenure which was recorded in the books of the landlords 
in the name of A alone’ Two of the landlords .brought a suit 
against A for arrears of rent due from A and B, obtained a 
decree, and sold the tenure. It was conceded that the effect 
of the sale held on the basis of a decree obtained by fractional 
landlords for their share of the rent was identical with the effect 
of a sale held under the Civil Procedure Code in execution of 
a decree for money. But the majority of the learned judges 
who heard that case decided that the effect of the sale under the 
circumstances of the case was to pass the interest not merely of 
the recorded but also of the unrecorded tenant. The reasoning 
upon which this decision was founded is analysed and examined 
in my judgment in the case of Manurattan Nath v. Hart Nath 
Das (2). As I understand the case, the decision of the majority 
of the learned Judges was founded upon an application of the 
doctrine of representation and the principle of estoppel. They 
held, andin my opinion correctly, that if A and B are joint-tenants 
of a tenure and if by an arrangement amongst themselves and the 
landlord, A alone is recorded in the books of the latter, A must be 
taken as between ‘the landlord and his tenants to represent the 
tenancy completely. Under these circumstances it is competent to 
the landlord to bring a suit against A for rent payable by A and 
B in respect of the tenancy to obtain a decree and to sell, even 
if he is a fractional landlord, the right, title and interest of both 
A and B, provided of course that such interest is transferable 
by law. Ifsucha sale takes place, B cannot in justice, equity 
and good conscience be heard to say that his interest has not 
been affected by the sale. This is a perfectly intelligible principle, 
because as pointed out in the case of Rupram Namasudra v. 
'Iswar Namasudra (3), the recorded tenant represents the owner- 
ship of the whole tenure with the consent of his co-sharers. 
The Zemindar brings a suit against him in his representative 
capacity and at a “gale held in execution of a decree obtained in 
such a suit, it is competent for him to sell the interest of all 
the tenants recorded and unrecorded and it is not open to the 
dormant sharers in the tenancy to contend that their interest has 
not passed by thesale. This is the true principle which underlies 
the decision in Vitayt Behari v. Hari Govinda (1), as is clear 
(1) (1899) I. LR. 26 Calo. 677. 2) (1904) 1 0. L. J, 500 (514) 
(3) (1902) 6 C. W, N. 303, 
a 
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from an examination of the judgments delivered in thatecase, 
and it is also borne out by the cases of Bussessur Lall vw. Luch- 
messur Singh (1), Feolal Singh v. Gunga FPershad (2), Hari 
Vithal v. Jairam Vithal (3), Madhusudan.v. Hiroo Ram (4), and 
Rajani Kant v. Uzir Bibi (5). But the very statement of this 
doctrine makes it clear that it cannot have any possible applica- 
tion to the facts of the case before us. Here A, B, and C were 
the recorded tenants; A and B transferred their interest to the 
plaintiff and it is found that their interest was transferable by 
custom. There is`no foundation for any suggestion that the 
transferors continued to represent the tenaney on behalf of the 
transferee, nor is there any allegation that the transferee con- 
sented to be represented by the transferors. There is nothing 
to show that the fractional land-lord who brought the suit 
for rent sued the original tenants in a representative capacity, 
if they had any. Nor is there anything to indicate that 
the landlord decree-holder professed to sell the entire holding ; 
on the other hand so far as I can judge from the certificate 
of sale, it was a sale which passed the right, title and interest 
of the judgment-debtors under section 316, Civil Procedure 
Code. There was accordingly no claim against the defendants 
in a representative capacity, no sale of the holding as repre- 
sented by the defendants and no foundation for suggesting 
that the transferee was estopped from contending that the sale 
had not affected her undoubted interest in the property. The 
case appears to me to be very similar to that of Kristo Chunder 
v, Raj Kristo (6), and I must hold that the defendants have 
failed to discharge the onus which lay upon them of showing 
that the sale under the decree for rent was of. such a nature as 


“to give the purchaser priority over the plaintiff. If is now 


firmly settled by the cases of Durga Charan v. Kali Prasanna (7), 
Sadagar v. Krishna Chandra (8), Shetk Jarip v. Ram Kumar (9), 
Sita Nathy. Aitmaram(to),and Promoda Nath v. Ramoni Kant (11) ` 
thata decree obtained by a fractional landlord for his share of 
the rent operates in the same way asa decree for money and a 
sale held in execution thereof produces the game effeet as a sale 
in execution of money decree under the Civil Procedure Code 
and does not lead to the results which flow from a sale under 


(D) (1879) L. R. 6 I. A. 283. 5 C., L. R. 477 
2) (1884) I. L, R. 10 Cale. 996. (7) (1899) I. L. R. 26 Cale. 727, 
3) (1890) I. L. R. 14 Bom, 597, (8) (1899) I. L. R 86 Cale, 937 
ee 1887) 2 C. W. N. 94. (9) (1899) 3 O. WaN. 747. z- 
6) i902) 7 Cc. W, N. 170. ny (1900) 4 0, W. N, 571. 
(6) (1885) J. L. R. 12 Oal 24, (11) (1804) 9 C. W., N. 84. 

’ 


2) 
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Chapter XIV of the Bengal Tenancy Act. That such an exe- © 
cution sale held at the instance of a fractional landlord passes ` 


merely the right, title.and interest of the judgment-debtor is 
shown by the decisions of the Judicial Committee in Doolar 
Chand Sahoo v. Lalla Chabeel Chand (1) and Jiban Krishna 
Roy v, Brojo Lal Sen (2). Taken therefore along with the 
principle that a person who is not a party to a suit cannot be 
affected in person or property by anything that is done in the 
suit, the doctrine deducible from these cases shows that the 
plaintiff as the prior purchaser is entitled to succeed. As pointed 
out by this Court-in Ambika Pershad v. Chowdhry Keshri 
Sahai (3), the plaintiffas transferee could not compel the land- 
lord to register her name in his books, and the mere fact that 
her name is not so registered cannot, therefore, prejudice her 
rights. The landlord as the holder of a decree obtained bya 
fractional co-sharer in the zemindari could ordinarily sell only 
the right, title and interest of the persons named therein as the 
judgment-debtors. It was for him or for those claiming under 
him, to state and prove everything which is necessary to bring 
the case within the exception to the general rule and to establish 
the existence of the special circumstances which would entitle 
him to the benefit of the principle explained in Netayi Behari 
v. Hart Gavinda (4). This they have clearly failed to do, and 
the title of the plaintiff as the prior purchaser must prevail. ` 
The appeal, therefore, fails and must be dismissed with costs. 


H. sS. Apteal dismissed: 


, (1) (1878) D. R.6 I.A. 47. 
(2) (1903) L. R, 30 T. A. 81 ; I. D, R. 30 Cale, 550, 7 O. W. N. 425. 
(8) (1897) I. L. R. 24 Cale, 642. (4) (1899) I, L. B, 26 Cale, 677. 
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Before Mr. Justice Pratt and Mr. Justice Ormond. i 
RAMAWATI KOER 


v. 
MANJHARI KOER.* 


` Hinds law —AMaintenance—Right to maintenance of widow having property 
Y of her own, 


Under the Hindu Law, so long as an applicant for maintenance has 
sufficient private means for her own support, she cannot claim maintenance 
from her husband’s family. i 

By a private award a Hindu widow was allowed .maintenance from her 
husband’s coparcenera who obtained his property by right of survivorship, the, - 
family being governed by the Mitakshara school of Hindu Law. Subsequently 
she inherited considerable property from her father, : 

Held, the widow having an independent income sufficient for her needs 
cannot claim maintenance from her husband’s family, so long as she has got 
such income, 


Appeal by the Defendant. 
Suit for maintenance. 


The plaintiff Manjhari Koer is the widow of one Jagannath 
Prasad who died while he was a member of-a joint Hindu family 
consisting of himself, his three uncles, Binda Lal, Benarsi Lal 
and Hurbans Lal and a cousin Pitambar Lal, son of a predeceased 
uncle. The family was governed by the Mitakshara school of 
Hindu Law. On Jagannath’s death disputes having arisen 
regarding succession to his share of the family property, one of 
the uncles, Benarsi Lal was appointed arbitrator who by his 
award dated the 7th October 1870 allowed plaintiff maintenance 
at the rate of Rs. 600 a year payable by the three uncles in equal 
shares, they taking the property by right of survivorship. Some- 
time after this plaintiff inherited property from her father 


yielding an annual income of Rs. 12,000. Plaintiff in 1902 


instituted the present suit for recovery of arrears of mainte-. 
nance for three years at the rate mentioned in the award, 
The defendant No. 3 Ramawati Koer, , son's widow of Benarsi 
Lal, alone contested the suit ; her main contention was that the 
plaintiff having inherited a large property from her father was 
quite in affluent circumstances and was no longer in need of 
maintenance and, therefore, no maintenance could be decreed. 


7 Appeal from Appellate Decree No. 2720 of 1804 inst the decree 
of G. Qordon, Esq. trict Judge, Chapra, dated the 26th August 1904, 
reversing that of Babu Karuna Das Bose, Subordinate Judge, Chapre, dated 
the 19th July, 1004, 


a 
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The Subordinate Judge giving effect to the above plea of 
the defendant dismissed the suit ; the District Judge at first 
remanded the case for a finding and afterwards decreed the suit 
holding that this was not a case of ordinary maintenance and that 
it was not necessary to go into the question of the value of the 
property inherited by plaintiff from her father. The defendant 
No. 3 appealed to the High Court. f 

Babu Umakali Mukerji (with him Babu Jnanendra Nath 
Bose) for the Appellant.—The District Judge erred in thinking 


„that this was not a case of ordinary maintenance under the 


Hindu Law. Under the Hindu Law the right to maintenance 
accrues to a female according to her wants and exigencies. 
If she is not in want she cannot get it. The right to mainte- 
nance is not extinguished but it remains in abeyance so long as 
she has other means and is no longer in need of maintenance 
from her husband’s family. Babu Golap Chandra Sarkar in his 
Hindu Law, 2nd Edition, page 278, mentions a hypothetical case 
which is exactly similar to the present case. Mayne’s Hindu Law, 
6th Edition, p. 599, shows that when a widow has Stridhan 
which is not unproductive, that is to be taken into account in 
fixing the amount of maintenance. See the cases Narayanrao 
Ramchandra v. Ramabat (1) and Goktbat v. Lakhmidas (2). 
- Babu Shoroshi Charan Mitra for the Respondent :—The 
correct principle is that if a female obtains Stridhan or other 
property from her husband’s family, that property is to be taken 
into consideration in calculating the amount of maintenance to 
be awarded. It is consistent with justice that if she gets property 
from a particular source, sufficient for her needs, that source 
should not again be drawn from for her maintenance. But her obtain- 
ing from another source does not relieve her husband’s property 
of the liability to maintain her. That this was the intention 
of the Shastras is clear from Mitakshara, Ch. I, section II, Slokes 
8 and 9. Dayabhaga, Ch. DOI, section II, Sloke 31. Express 
mention in these passages of Stridhan received from husband’s 
family excludes Stridhan or other property received from other 
source. Babu Golap Chandra’s opinion in his book at page 278 
should not be accepted as (1) he is doubtful, (2) he cites no 
authorities, (3) he gives no reasons. Mayne at p. 599 lays down 
the proposition rather broadly. The authorities cited by him 
do not support such broad proposition. In S/#b Dayee v. 
(1) (1879) L. B, 6 I, A. 114, I. L. R. 8 Bom. 416, 
(2) (1820) I, L, B. 14 Bom, 490, 
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Doorga Pershad (1) the widow obtained Stridkan from husband's 
family. In Savttribat v. Luxmibat (2) the question was not 
decided as it did not arise there ; Chaudrabhagabat v. Kashinath 
(3) is in my favor. In Gokibat v. Lakhmidas (4), the defendant 
contended that plaintiff's maintenance was provided for by 
her husband’s Will. 

Those cases, therefore, are not against me. 

Viramitrodaya pp. 173-4 (Golap Chandra Sircar’s translation) 
shows that maintenance is allowed to widow in exchange for the 
estate that is taken by male relations by succession. A Hindu female 
has equal right with her husband in the husband’s estate because 
she in a joint family must remain under the protection of male 
relations, she gets maintenance which is a right to the property. 

Narayanrao v. Ramabat (5) and Siddessury v. Janardan (6) 
dealt with the question of limitation. Babu Golap Chandra 
has added a passage in his 3rd Edition to the dictum relied 
upon by the other side which is in my favor. See p. 353. 


C. A. V. 
Babu Umakali Mukerjee in reply. 


The judgment of the Court. was delivered by 

Pratt J.—The plaintiff brought this suit for maintenance, 
for 3 years from Asarh 1306 to Asarh 1309, against the heirs of 
her late husband’s brothers. According to the plaint the plain- 
tiffs husband was joint with his brothers at the time of his death, 
and having no issue she then “became entitled to get only main- 
tenance allowance, under the mitakshara law,” and the same was 
fixed by arbitrators at Rs 600 per annum. 

The claim as regards one branch of the family was compro- 
mised, and was dismissed by the Subordinate Judge as against 
the heirs of the other two brothers. The Court found that a 
valid award for maintenance at the rate of Rs 600 a year had 
been made, and that plaintiff had actually been in receipt of 
inaintenance at that rate. . 

As, however, it had been proved by plaintiff's own witness 
that plaintiff had inherited from her father prgperty yielding an 
annual income of Rs 12,000, the Subordinate Judge held that 
she was thus provided with very ample means to maintain herself, 
and was not in need of and could not at present claim any ` main- 
tenance from her husband’s family. On appeal the- District 


(1) (1872) 4 N. W. P. H. O. B. 68. (4) (1890) I. L. R. 14 Bom. 490. 


(2) (1878) I. L. R, 2 Bom. 573. (S) (1879) I. L. 8.93 Bom. 415, 
(8) (1868) 2 Bom, H, C. 328. (8) (1902) I. L. R. 29 Cale. 557, 
ais 


Vor. IV.] HIGH COURT. 


Judge thought that in the absence of a definite issue the plaintiff 
may have been precluded from showing that she had no such 
private income as alleged. He, therefore, remanded the case for 
trial of this issue: “ Has the plaintiff a considerable income of 
her own, and if so is her present claim to maintenance not 
maintainable ?” 

Upon the remand neither side offered any further evidence, 
and the Subordinate Judge came to the same decision as before 
upon the evidence already on the record, and he observed that 
there was no proof or even allegation that the plaintiff requires 
more than Rs 1,000 a month for her maintenance. 

The learned District Judge held in the first place that this 
is not an ordinary case of maintenance, but that the award had 
been made by the arbitrators in settlement of plaintiff's claim for 
her husband’s property on the contention that the family was not 
joint. In this view he held that “the right of the widow was 
‘permanently decided,” and must be given effect to apart from any 
consideration as to her private means. In thus deciding the 
learned Judge fell into two errors ; first, he overlooked the terms 
of the plaint previously quoted, which are at variance with the 
new case which he makes for the plaintiff, secondly, he virtually 
superseded his order of remand and rendered the fresh issue 
irrelevant. 

The District Judge further found that as a decree hdd been 

passed against the plaintiff for Rs. 50,000 and some of her 
properties had been attached in execution, it had not been 
shown that her circumstances were such that she did not require 
the Rs. 600 per annum awarded to her, and he adds “ even if 
they were, I still hold she is entitled to it.” 
"In Mayne’s Hindu Law, 6th Edition, p. 599. we find the law 
laid down as follows :—" In calculating the amount of mainte- 
nance to be awarded to a female, her own Stridhan is not to be 
taken into account, if it is of an unproductive character, such as 
clothes and jewel. For she has aright to retain these, and also 
to be supported, ifynecessary, by her husband's family. But if 
her property produces an income, this is to be taken into con- 
sideration. For her right is to be maintained, and so far as she 
is already maintained out of her own property, that right is 
satisfied.” : 

Golap Chandra Sarkar in his treatise on Hindu Law, latest 
Edition, p. 353 says :—" If the right to maintenance depends on 


necessity for the same, then surely a person whose maintenance 
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is otherwise satisfied, is not in need of it and, therefore, cannot 
lay a claim for what is zon est. The right, however, seems to 
remain but the amount must be #7 or nominal, as that must be 
fixed, having regard to the need which does not exist.” The 
learned author proceeds to state an objection, that as the right 
of maintenance is conferred by law and annexed to an estate, it 
should not be affected by an extraneous consideration such as 
has been indicated. 

Their Lordships of the Privy Council in the case of 
Narayanrao Ramchandra Pant v. Ramabat (1) observed that by 
common law the right to maintenance is one accruing from time 
to time, according to the wants and exigencies of the widow. 

In Gokibat v. Lakhmidas Khimji (2) the learned Judge 
observed that in order to defeat the plaintiff’s claim for mainte- 
nance the defendant was bound to show that the plaintiff was 
possessed of property out of which she could maintain herself. 

From the above authorities it is established that so long as an 
applicant for maintenance has sufficient private means for her 
own support, she cannot claim maintenance from her husband's 
family. In this case the plaintiff has inherited property worth 
at least 2 lakhs of Rupees, and even if one-fourth of it should 
be sold in execution,.as the Judge thought was probable, still 
it cannot be denied that the remaining income of Rs. 750a 
month will be ample for all her needs. The learned Judge took 
an entirely mistaken view of the case, and his decision cannot ` 
be supported. The decree of the Lower Appellate Court is set 
aside, and that of the first Court dismissing the suit is restored 
with costs throughout. 


B. M. Appeal allowed. . 


(1) (1879) L. B, 6 L A. 114, I, L, B, 8 Bom, 415. 
(2) (1890) I, L, R. 14 Bom, 490. 
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Before Mr, Justice Ghose and Mr. Justice Caspersa. 
3 RAUSHAN ALI KHAN CHOWDHURY 


v. 
KALI MOHAN MOITRA AND OTHERS." 

Contribution, swit for, principle of—Hortgage-decree—Payment of mortgage- 

dobt by ons of two co-mortgagors, to save property from sale—Purohasers 

of equity of redemption—Assigrees of property from permanent lease- 

holder, right of— Lien over mortgaged properties—Interest on the moncy 

paid to save property, if may be higher than that provided for in the 

morigage-bond-—Personal deores—Charge—Transfer of Property Act 

(IV of 1882) Secs, 82, 95—Hquitable lien, 


The principle upon which contribution is claimed by, and is allowed to 
one co-sharer of s property against another, when the former discharges a 
joint-debt is a well-known principle, viz, that parties who are equally bound to 
pay a common debt and who are relieved of the burden of that debt by one of 
them, should re-imburse him of all that he has paid in excess of his proper share 
of the debt. 

A puisne incumbrancer who pays off a prior mortgage, is entitled to be 
placed in the position of a prior mortgages if his intention was not to extin- 
guish the prior lien. 

Goeuwldas Gopaldas v, Puranmal Premsxkidas (1) referred to. 

The same principle applies In a case where one of two co-mortgagors 
pays off the entire mortgage-debt and claims to be in the position of the 
mortgagee for the purpose of obtaining contribution from his co-mortgagor, 

Parcham Sing v. Ali Ahmad (2), Danappa v. Yamunappa (8), lbw Hasan 
v. Brijbkwkan Saran (4) referred to. 

Kinu Ram Das v. Mozaffer Hosain Saha (5) distinguished. 

Nawab Johan Ara Begun v. Mirra Shujauddin Bukht Bahadur (6) 
explained and distinguished. 

The same principle does not, however, apply to persons who are not co- 
mortgagors, but are the assignees of a mokarari interest granted by the 
mortgagor himself, and they are not entitled to claim the same lien as against 
the shares of the co-mortgagors as the co-mortgagors, They are entitled only 
to a personal decree, 

Co-mortgagors who have purchased the equity of redemption of the shares 
in the property of some of the mortgagors and have saved the property from 
gale by paying the balance of the entire mortgage-debt are not bound by the 
covenant as to the rate of interest as provided inthe mortgage-bond, The 
liability of the defendants to pay the contribution-money to the plaintiffs, 
arise upon very differen’ considerations from those which existed at the time 
of the execution of the mortgage-bond, and it is not right and proper to 
refuse to the plaintiffs the ordinary rate of interest, at 12 per cent per annum, 
which, in a case like this, the Court allows. 

eals from Original Decrees Nos. 23 and 29 of 1905, against the decree 


+ Ap 
of Babu osondo Nath Mitra, Subordinate Judge, Rajshahi, dated the 26th 
August 1904, 


(1) (1884) I. L.eR. 10 Calc. 10 85, (4) (1904) I. L, R, 26 All, 407 (416) 
(2) (1881) I. L. R. 4 All. 58. (5) (1887) LJL. R. 14 Calo, 809, 
(3) (1902) L L. B, 26 Bom. 879, (6) (1905) 9 0, W. N. 865. 
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Appeal by the Defendant No. 1. 
Suits for contribution. ; 
The facts of the case appear fully from the judgment. 

Babu Ram Chandra Mazumdar for the Appellant cited 
and referred to the decision of the majority of the judges in the 
Full Bench case of Kinu Ram Das v. Mozaffer Hosain Shaha (1), 
and to the case of Nawab Johan Ara eae v. Mirza Shujaud- 
din Bukht Bahadur (2). 

Babu Pramatha Nath Sen (with Babu Haraprasad Chatterjee) 
for the Respondents cited the cases of Pancham Singh v. Als 
Ahmed (3), Danappa v. Yamunappa (4), and lbu Hasan v. 
Brijbhukan Saran (5), and referred to sections 82 and 95 of 
the Transfer of Property Act and to Dr. Rash Behary Ghose’s 
Law of Mortgage, 3rd Edition, pp. 414, 444. G. A. V. 

The judgment of the Court was delivered by 

Ghose J.—These two appeals arise out of two suits for 
contribution. It appears that one Rashid Khan who was owner 
of several talugs (Nos. 1 to 14) mortgaged in specific terms 12 
of them on the 30th May 1881, to the then Raja of Dighapatia ; 
there was a covenant therein that a separate mortgage-deed 
would be executed in respect of the other two properties Nos. 13 
and 14 after the release of a prior lien in favour of one Luchmi- 
pat Singh, and that in default of the mortgagor doing so, the said 
properties would be held as mortgaged by the same document. 
In 1892, a suit was instituted by the mortgagee upon this 
mortgage-deed and, in that suit, relief was claimed against all 
the 14 properties; and a decree. was passed on the’ 9th 
August 1892, binding all of them in favour of the mortgagee. 
In 1892 and 1900, execution was taken’ out of this decree and, 
by sale of some of these properties, the mortgage- -debt was 
considerably reduced ; but still there was a balance of Rs. 25,438. 
In the meantime, property No. 3 was sold for arrears of Govern- 
ment revenue, and the mortgagee decree-holder took out 
execution for the sale of properties Nos. 13 and 14, and they. 
were advertized for sale. It so happened that the sale of the 
first-mentioned property, namely, property No. 13, was stayed 
by an order of the Court in some other case ; but however that 
may be, the plaintiff in the two suits, as also some of the 
pro-forméd defendants, paid up the balance of the decretal 


amount for the purpose of freeing both the properties Nos. 13 


887) I; L, R. 14 Calo. 809. (3) (1881) I. LSR. 4 All, 58. 
o AE 90. W. N. . (4) (1902) I. L. R. 26 Bom. 879, 
„®© dso) i, L. R. 26 All 407 (416), 
e. 
$ 
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and 14 from sale, and they subsequently brought these two suits 
for the purpose of recovering from the heirs of the mortgagor 
Rashid Khan their different quotas of the mortgage-money in 
proportion to their respective interests in the properties 
Nos. 13 and 14. We ought here to mention that the plaintiffs 
in appeal No. 23 are the purchasers of the equity of redemption 
from some of the heirs of Rashid Khan, and. they stand practi- 
cally in the shoes of those heirs as to property No. 14; while 
the plaintiffs in the suit out of which appeal No. 29 arises are 
assignees of one portion of the same property No. 14 from a 
person who had obtained a mourasi grant from Rashid Khan 
himself. : 

The Court below has given the plaintiffs a decree, and has 
declared a lien in their favour upon the respective shares of the 
defendants in the properties Nos. 13 and 14; and hence these 
appeals by the defendant No. 1 Roushun Ali Khan Chowdhury, 
who is one of the heirs of the said Rashid Khan. The other 
heirs of that person have not preferred any appeal to this 
Court, 

In the course of the trial that was held in the Court below, 
the balance of the mortgage-money due upon the decree was 
distributed over the properties Nos. 13 and 14, upon the principle 
that each of these two properties should bear a proportionate 
share of that money. And the principal question to which the 


` Court below seems to have directed its attention, was what might 


be the proper value of these two properties. Some evidence 
was gone into upon this matter, and the Subordinate Judge 
determined what he considered to be such proper values, and 
he declared the respective quotas which each of the defendants 
had to contribute towards the money which the plaintiffs in 
the two suits had to pay over and above their respective shares 
of the debt. He also declared, as we have already mentioned, 
that for such amount of money there should be a lien upon the 
share of each of these defendants in the properties Nos. 13 & 14, 

The learned valsil for the defendant appellant, in the course 


` of the argument before us, accepted the valuation of the pro- 


perty No. 14, as was determined by the Court below ; but he 
contended that the valuation that was fixed upon property 


. No. 13 was contrary to the evidence on the record of this case, 


He called our attention to the evidence of the first witness 
examined for the plaintiffs, No doubt that evidence, if read 
literally and read by itself, supports his contention; but we havẹ 
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ivin. some doubts whether the witness really meant to convey the 

1908. idea that the gross collections were really Rs. 18,000 or Rs. 19,000 
Ranshaa Ali Khan 20d the nett profits were about Rs. 16,000. However that may 
Chowdhury be, there is another important piece of evidence in the case and 


Kali Mohan Moitra, that is the valuation-paper prepared by the Collector upon the 
Ghow J. returns received from some ef the co-sharers of the estate ; and, 
— looking at that paper, it seems to us perfectly clear that the 
Subordinate Judge took the nett profits of property No. 13 at 
rather a moderate figure. He might have put it a little higher 
than that. But however that may be, we are unable to say, 
having regard to the document in question read with the evi- 
dence of Joshad Alito which reference has already been made, 
that the conclusion arrived at by the Subordinate Judge is 
erroneous. And we might here mention that there was no 
specific ground raised in the memorandum of appeal to this 
Court relating to this matter. 

The next point that has been urged before us by the learned 
vakil for the appellant is that no decree for contribution against 
the appellant as part-owner of properties Nos. 13 and 14 should 
have been made by the Court below because those properties 

: were not mortgaged at all by the mortgage-bond of the 3oth 
May 1881. No doubt, the mortgage-bond in question contained 
a stipulation to the effect that, upon release of properties Nos. 
13 and 14 from the prior lien of Luchmiput Singh, a separate 
mortgage-bond ‘would be executed; but, as we have already 
mentioned, it also contained a covenant that, on failure on the 
part of the mortgagor to execute such bond, the said properties 
would be regarded as mortgaged by the same bond. We may 
take it that, prior to the institution of the suit by the mortgagee 
upon the mortgage bond in question, the debt of Luchmiput 
Singh was paid off, and the properties Nos. 13 and 14 were 
released from’ his lien ; for, otherwise, the decree made on the 
gth August 1892 binding not only the properties Nos. 1 to 12 but 
also properties Nos. 13 and 14 would be simply unaccountable, 
We may, therefore, take it that, at the timø'when the mortgage 
suit was instituted, properties Nos, 13 and 14 were available to 
the mortgagee and, as such, he, the mortgagee, asked for a declara- 
tion of his lien upon these properties ; and accordingly a decree 
was pronounced, This decree is absolutely binding upon the 
defendants, they being parties to that decree; and it does not 
really matter whether the plaintiffs and the dtfendants in the 
present two guits were co-defendants in the previous mortgage 


a ° 


é 
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suit. The said decree being binding upon the defendants, and 
execution having been taken out of that decree and the pro- 
properties Nos. 13 and 14 having been advertized for sale, it was 
necessary that the mortgage-debt should be paid off, and the 
properties saved from sale, and it seems to usthat it is rather 
ungracious on the part of the defendants to set up a plea like 
this when the plaintiffs paid the money for the purpose of freeing 
the properties from sale not only for their own benefit but also 
for their (defendants’) benefit. For these‘reasons, we think that 
the contention put forward before us by the learned vakil for the 
defendant, appellant in this respect cannot prevail. 

Another point was raised, namely, that the interest upon the 
_money paid by the plaintiffs in these two suits should not have 
been allowed at 12 percent per annum as the lower Court has 
done, because the original mortgage had provided interest only 
at 6 per cent per annum. As to this matter, we are of opinion 
that the plaintiffs are not bound by the covenant as to the rate 
of interest, as it was provided in the mortgage-bond. The 
‘ liability of the defendants to pay the contribution money to 
the plaintiffs arose upon very different considerations from those 
which existed at the time of the execution of the mortgage- 
bond in question and we think that it would not be right and 
proper to refuse to the plaintiffs the ordinary rate of interest 
which, in a case like this, the Court does allow. We, accordingly, 
over-rule this contention. 

The last point pressed upon us is that no decree declaring 
alien upon the shares of the several defendants, in these two 
suits, should have been passed ; for, all that the plaintiffs were 
entitled to was a personal decree against the defendants. We 
have already mentioned that the other defendants, we mean, 
the defendants other than defendant No. 1, have preferred no 
appeal to this Court; and we have simply to deal with the 
appeal of the defendant No.1. The principle upon which con- 
tribution is claimed by, and is allowed to, one co-sharer of a 
property against afpther, when the former discharges a joint 
debt, is a well-known principle, and it is this: that parties 
who are equally bound to pay a common debt, and who are 
relieved of the burden of that debt by one of them, should 
re-imburse him of all that he has paid in excess of his proper 
share of the debt. In the present case, the plaintiffs are certainly 
entitled to contribution, and no question has been raised on that 
score before us by the learned vakil for the appellant ; the 
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Ory only question raised being ‘whether the plaintiffs are entitled, 

1806. to contribution by way of a lien or charge upon the shares of 
Baushan Ali Khan the defendants in the properties which were mortgaged, and 
Chowdhury > which have been relieved of the common burden by the payment 
Kali Mohan Moitra., made by the plaintiffs. In the case of a puisne incumbrancer 
Ghow J. who pays off a prior mortgage, it has now been well settled 
— that he is entitled to be placed in the position of the prior mort- 


gagee if his intention was not to extinguish the prior lien (see, 
for instance, the case of Gokuldas Gopaldas v. Puranmal Prem- 
sukhdas (1). This is, as we take it, upon the principle of equity, 
justice and good conscience. We do not see why the same 
principle should not be applied ina case where one of two 
co-mortgagors pays off the efitire mortgage debt, and claims to 
be in the position of the mortgagee, for the purpose of obtaining 
contribution from his co-mortgagor. Our attention has, however, 
been drawn, by the learned vakil for the appellant, to the 
decision of the majority of the Judges inthe Full Bench case 
of Kinu Ram Das v. Mosaffer Hosain Shaha (2), That was 
a case where a co-sharer of a joint estate who had to: pay the 
entire Government Revenue due upon that estate claimed 
contribution from his co-sharer ; and it was held by three of the 
learned Judges, against two others, that the plaintiff who had 
paid the Government Revenue did not by reason of such pay- 
ment acquire a charge upon the share of his defaulting co-sharer. 
But this case, as it seems to us, does not touch a case like the 
present, where one of the co-mortgagors pays up the debt for 
which the property is hypothecated, and claims contribution 
against his co-mortgagors for what he had to pay in excess of his 
legitimate share of the common mortgage-debt. Our attention 
has also been called to the case of Nawab Jahanara Begum v. 
Mirza Shujauddin Bukht Bahadur (3). The immediate question 
that arose before the learned Judges, and which they had to 
consider, was one of limitation, though no doubt, in dealing 
with that question, they had to consider whether a co-mortgagor 
could claim to have a charge upon the shfre of the property 
belonging to his co-sharer. The learned Judge’s attention was 
called to the case of Danappa v. Yamuappa (4), in which it was 
decided that a co-mortgagor who had paid up a mortgage-decree 
had a lien on the property for the shares of the decretal amount 


which his co-mortgagors were bound to contribute. The -learned 
e 
(1) (1884) I. L. R. I0 Cale. 1035. (8) (1905) 9 0. W. N. 865. 
(2) (1887) T. Iu. R. 14 Oale. 809. (4) (1902) I, L. R. 26 Bom. 879, 
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judges, asI gather from that judgment, did not dissent from Onna 
the view that was adopted by the Bombay High Court ; for, 1906. 
they, after referring to that case, expressed themselves as Raushan Ali Khad 
follows :—" This lien is spoken of in one part of the judgment Chowdhury’ 


(p. 387) as a “charge.” But it appears to amount only to an Kali Mohan Moitra. 
equitable lien or charge and not to a charge as defined in Gho J, 
section 100 of the Transfer of Property Act,” and so ‘on, And — 
the case seems to have been decided upon that footing. In this 
view of the matter, it seems that the case referred to does not 
militate against the application of the equitable principle to 
which we have already adverted. That a lien such as is claimed 
in this case can in equity Be asserted may well be gathered from 
the provisions of section 82 and 95 of the Transfer of Property 
Act; and the principle upon which such lien can righly be 
, claimed has been recognised in various cases in the Bombay and 
the Allahabad High Courts. We refer to the cases of Pancham 
Singh v. Ali Ahmad (1), Danappa v. Yamuappa (2) and Tou 
Hasan v. Brijbhukan Saran (3) (the particular passage in the 
last mentioned case which we have in view being found in 
p. 416). We also observe that the same principle is laid down 
in Dr. Rash Behari Ghose’s “ Law, of Mortgage,” third edition, 
-pp. 414 and 444. We do not see any good reason to differ 
from the principle that has been enunciated in the cases to which 
we have referred ; and in accordance with such principle, we 
are of opinion that the decree made by the Court below declar- 
ing a lien in favour of the plaintiffs upon the respective shares 
of the defendants in properties Nos. 13 and 14,is right and 
proper. The result is that appeal No. 23 is dismissed with costs. 
We assess the hearing fee at two hundred rupees in this case. 

But in appeal No. 29, we are not prepared to apply the 
same principle which we have adopted in favour of the plaintiffs 
in appeal No. 23. They are not co-mortgagors, but they are the 
assignees of a mokarari interest granted by Rashid Khan; and 
they. are not entitled to claim the same lien as against the shares 
of. the co-mortgagdss as the plaintiffs in appeal No. 23 could 
.claim, and have claimed. Upon this ground, we think that the 
decree of the Court below in this case, in so far as it declares a 
-lien upon the defendant No. 1’s. share of the properties for the 
amount decreed in that suit, should be withdrawn, and a 


a (1881) 1. LOR. 4 All. 68. (2) (1002) 1. an B. 26 Bom. 379. 
(8) (1904) I. L, R. 26 All, 
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personal decree made against the e E No. 1. The respon- 
dents will get their costs in this Court. We -assess the hearing 
fee at one hundred rupees. 


B. M, Appeal No. 23 dismissed. 
Atpeal No. 29 decree modified. 


Before Mr. Fustice Rampini and Mr. Fustice Woodroffe. 


KAILASH CHANDRA KUNDU 
v. 
KUNJA BEHARI GỌSWAMI.* 
Code of Civil Procedure (XIV of 1882) Sec, 584—Omission to decido a material 
issue, ground of Second appeal—Issue as to limitation, importance of. 


Where the first Court dismissed a suit on one of the issues. riz., that of 
title, observing that it was not necessary to decide the other issues, one of 
which was an issue as to limitation, and the second Court decreed the suit 
by reversing the finding of tke first Court on the issue of title, but omitted 
to record a finding on the issue of limitation, 

Held, that the case must be remanded to the lower eee Court for 
findings on the remaining issues. 


Appeal by the Defendant. 
Suit for possession of land on a declaration of title. 
The material facts are set out in the judgment. 


Babu Nilmadhub Bose (with Babu Stbchandra Palit) for the 
Appellant :—The defendant is entitled to have the decision of 
the appeal Court onall the issues raised. Omission to decide 
a material issue is a good ground of Second appeal. 

Babu Hiralal Sanyal for the Respondent :—If the omis- 
sion was due toa mistake of the Court in deciding, or of the 
party in pressing, the point, the remedy lies in a review before 
the lower appellate Court and not in Special Appeal. See J. P. 
Wise v. Huro Lall Gree (1). 

If the omission is not due to any mistake, but to the fact that 
the appellate Court, after hearing the parties, thought the 
other issues immaterial, then there ought not to be a remand. 
See Mot Bhagwan v. Harjwan Girdhar Das (2). Under all 
circumstances the appellant must shew that the issues are material 

* Appeal from Appellate Decree No, 1921 of 1905, against the deeree of 
Mr, Abdul Bari, Subordinate Judge of Hoogly, dated the 29th June 1905, 


reversing that of Babu Brojendra Kumar Biswas, Munsiff, gnd.Court, Serampore, 
dated 29th August 1904. 


(1) (1871) 36 W. B, Civil, 150, (2) (1864) 2 Bom. H, O. B. 32. 
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and that the questions were urged before the lower appellate 
Court. 
The judgment of the Court was as follows :— 


Rampini J.—The suit out of which this appeal arises was 
brought by the plaintiffs to establish their title to and to recover 
possession of certain land. 

There were five issues drawn up by the first Court. The 
first of these issues related to the question whether there was 
any defect of parties ; and the second had reference to the ques- 
tion of the plaintiff's title. 

The Munsiff found that there was no defect of parties ; but 
he found the issue of title against the plaintiffs and said that it 
was unnecessary to decide the other issues. In these circums- 
tances he dismissed the suit. 

The plaintiffs appealed to the Subordinate Judge, who 
reversed the finding of the first Court on the question of title 
and decreed the plaintiff's suit. 

The defendant No. 1 now appeals to us; and the learned 
pleader who appears on his behalf contends that his client is 
entitled to have the decision. of the Courts below upon the ques- 
tions raised in the other three issues. The third issue is a very 
important one, namely, whether the suit is barred by limitation 
or not. It is, therefore, urged that the case should be remanded 


`a to the lower appellate Court to have the third, fourth and fifth 


` issues disposed of. 

In my opinion a remand in this case cannot be resisted. The 
question of limitation, as has been pointed out, is one going to 
the root of the case and the defendants were entitled to have 
the decision of the lower Courts upon it. I would, accordingly, 
‘set aside the decision of the lower appellate Court and remand 
the case to that Court to have the above mentioned issues decided 
‘and would direct that the costs do abide the result. 


H. S.- | Abtpeal allowed ; case remanded. 
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` 


. Before Mr. Fustice Geidt and Mr. Fustice Mookerjee. 


GATI MANDAL 
v. - 
THE EMPEROR* p 
Indian Penal Code (Act XLV of 1860) Becs. 182, 211.—False information before 
Police, offence under s. 188. I. P. C.— Prosecution for laying false informa- 
tion before dismissal of complaint, illegal, 


Sec. 182 and not merely Sec, 211 of the Indian Penal Code applies to cases 
in which the false statement charged is made to a police officer. 
” Gizidhari Naik v, Empress (1) and Baroda Prasad Chatterji v. Emperor ay 
followed, 

The Magistrate has no jurisdiction to order a prosecution for making ‘a’ 
false complaint, till that complaint has been finally determined, oF 

Gunamony Sapui v. Queen Empress (8) followed. z 


Revision under section 439 of the Code of Criminal R R 

The facts of the case are as follows :— = 

The petitioner lodged an information at the Saktipur Outpost 
that by the order of one Mr. Williamson of Gordwara Factory, 
a number of people cut down the roof and jhaf of his hut and. 
thereby caused mischief. The Sub-Inspector of Saktipur Outpost- 
held an investigation and while it was pending, the Inspector of, 
Police was ordered by the District Superintendent of Police to 
take up the investigation himself. The Sub-Inspector submitted.’ 
a report in C Form (true), and the Inspector of Police reported 
that the case appearéd to be one under section 426, Indian Penal 
Code. The Sub-divisional Magistrate of Kandi, however, issued 


~a notice upon the petitioner to shew cause why he should: not 


be prosecuted under sections 182 and 211, Indian Penal Code 
for giving false information against Mr. Williamson, and ordered, 
him to find security for Rs. 200, Thereupon, the petitioner, 
filed a petition of complaint and applied to the Sub- -divisional, 
Magistrate for issue of process against the accused. The Sub-, 
divisional Magistrate ordered the petitioner tg, produce witnesses 
and subsequently directed the Sub-Deputy Magistrate to enquire 
and report. The ‘Sub-Deputy Magistrate examined witnesses. 
and reported that the case was a true one but that it might, be, 
dismissed * on insufficiency of evidence.” Thereupon, the. Sub;, 


‘ * Oriminal Revision No. 1184 of 1904 against the order of ‘Moulvii 
A. Islam, Sub-divisional Magistrate of Kandi dated the 27th October 1904., i 


(1) (1801) 5 0, W. N. 727. (2) (Cr. Revn.) No, 195 of 1904, 
(8) (1899) 3 O. W. N. 758, 
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divisiorfal Magistrate directed the prosecution of the petitioner 
under section 182, Indian Penal Code on the 27th October 1904, 
and thereafter on the 14th November 1904 dismissed the peti- 
tioner’s complaint. 

The petitioner moved the High Court andthe order (of 
Harington and Pargiter JJ. dated 11th November 1904) issuing 
the Rule was in these words :— 
© In this case an application for a Rule is based on four 
grounds. . The first, that section 182 does not apply because the 
case was "substantially true,” is untenable on the face of it. 
The third ground is that section 182 is not applicable in cases 
in which the false statement is made to a police officer but that 
those cases fall under section 211 and in support of this the case 
of. Giridhari Narik v. Empress (1) was cited. We considered this 
ruling in the case of Saroda Prosad Chatterjee v. Emperor (2) and 
adhering to the views we there expressed we refuse a Rule on this 

° ground: l 

The other grounds are sound. 

' Let a Rule issue calling on the District Magistrate to shew 
cause why the proceedings taken against the petitioner under 
section 182, Indian Penal Code should not be set aside on the 
grounds (1) that the complaint preferred by the petitioner was 
not legally disposed of (2), that no sanction was given for the 
prosecution as required by section 195, Criminal Procedure Code. 
: ‘Pending the hearing of the Rule further proceedings will be stayed. 

. At‘the hearing of the Rule Babu Samatul Chunder Dutt 
appeared for the Petitioner. l l 
No one appeared for the Crown. i 
The judgment of the Court was delivered by 
`- Geidt J.—We-think that the order directing the prosecution 
ofthe petitioner for an offence under section 182, Indian Penal 
Code-was premature ; for it appears that the petition of complaint 
ot the date of the order, vzz., 27th of October, was still pending 
and ‘it was not finally dismissed till the 14th of November. ` 
~ Having regard %o the ruling in Gunamony Saput v. Queen 
Empress (3) we think that. the Magistrate had no jurisdiction 
to‘order a prosecution for making a false complaint till that 
complaint was dismissed. We accordingly make this Rule’ abso- 
lute and set aside the order directing’ the prosecution. 


MON. M. > Rule made absolute, 


(1) (1901) 5 0. W. N. 7 (2) (Cr. Hern.) No. 195 of 1904, 
ser (3) (1890) 8 6. W. N. 758 
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Before Mr. Justice Getdt and Mr. Justice Mookerjee? 


FAKIRA KHAN AND OTHERS | 
v. ` 


THE KING EMPEROR.* 


Indian Penal Code (Act XLV of 1860), S308. 71, 342, 852— Separate sentences, 
not illegal under what circumstances. 


Where the petitioners are convicted under sections 352 and 342, Indian Penal 
Code aud sentenced separately for each of the offences, the acts found against 
them being that they seized, dragged and pushed the complainant to a certain. 
place in order to punish him, 

Hold, that what the petitioners have been punished for is the whole series 
of acts, and that serles of acts comes within the definition both of wrongful con- 
finement and of using criminal force, and accordingly the case falls within the 
second paragraph of Seo, 71 of the Indian Penal Code, . 

Held further, that the infliction of separate punishments is not if violation 
of the law, provided that the aggregate punishment awarded is not in excess of 
what the Court could inflict for either of the offences, f 


Revision under Sec. 439 of the Code of Criminal Procedure.- 

Babu Sharat Chandra Roy Chowdhury for the Petitioners. 

No one appeared to show cause. 

The facts of the case appear sufficiently from the judgment 
of the Court which was delivered by 


Geidt J.—This was a Rule calling upon the District 
Magistrate of Rajshahye’ to show cause why the conviction of, 
and the sentence passed on, the petitioners under section 352, 
Indian Penal Code, should not be set aside and why such other 
order should not be made as to this Court may seem fit, on the 
ground that the offence under section 352 is included in the. 
offence of which the petitioners have been convicted under 
section 342. 

What the petitioners are found by the Magistrate to have 
done, was to seize, drag and push the complainant to the place 
where the semindart amlas were, in order to punish him for, 
having given evidence on behalf of a rival zemindar. For these, 
series of acts the petitioners were convicted of, wrongful confine- 
ment under section 342 and sentenced to one month’s rigorous | 
imprisonment and were also convicted under section 352 of using 
wrongful force and sentenced to two weeks’ rigorous imprison- 


ment. 

© Criminal Revision Case No. 1144 of 1904 against the “order ‘of 
S. H. Huda, Esq, Sessions Judge, Hajshabyo, dated the pen October 1904 
affirming on appeal the order of Babn B. Sinha, Deputy Magistrate, 
Natore, dated the Zeii September 1904, 


Vou. IV.) l HIGH COURT. 7 
It ts contended on their behalf that these separate punish- 
ments were illegal inasmuch as they contravene the provisions 
of the first paragraph of section 71 of the Penal Code. That 
paragraph runs as follows :— Where anything which js an 
offence is made up of parts, any of which parts is itself an 
offence, the offender shall not be punished with the punishment 
of more than one of such his offences, unless it be so expressly 
provided.” But it seems to us that in this case the petitioners 
have not been punished separately for different parts of the acts 
which they committed. What they have been punished for, is 
the whole series of acts, and that series of acts comes within the 
definition both of wrongful confinement and of using criminal 
force. That being so, the case seems to us to fall under the 
second paragraph of section 71 of the Penal Code which runs 
thus :— Where anything is an offence falling within two or 
more separate definitions of any law in force for the time being 
by which offences are defined or punished, the offender shall not 
be punished with a more severe punishment than the Court, 
which tries him, could award for any one of such offences.” 

Now, in this case the petitioners have been sentenced to 
rigorous imprisonment for a total period of six weeks. That is 
not a punishment which is more severe than the Court could 
have inflicted under either section. We, therefore, do not think 
that"the infliction of separate punishments was in violation of the 
law. Considering, hdwever, that the petitioners have been 
admitted to bail and have been out of jail for several weeks, we 
do not think it necessary that we should remand them to serve 
out the. remaining period of imprisonment. In lieu thereof, 
we inflict on them a fine of Rs. 2 (two) each or in default 2 (two) 
weeks’ rigorous imprisonment. 


M. N. M, Rule discharged, sentence reduced. 
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Before Mr. Fustice Geidt and Mr. Fustice Mookerjee 
ABDOOL KARIM $ 
v. 
THE EMPEROR, 


Tndian Penal Code (Aot XLV of 1880.) ss. 323, 382—Caleutia Police Act 
(Act IV of 1866 B, O.) sz. 48, 72—Common gaming howse—Presumptton 
under Bee, 46 of the Calowtta Polias Act, under what circumstances it may 
ariso—Fzxistence of a warrant which has been eveowted against other personae 
who hate since been convicted and tried, hardly a justifioation for arrest, 
when the arrest ia not really made under it. 


When a person is arrested for an offence not really under a warrant, the mere 
fact that a warrant had been issued for hia arrest which warrant had been 
executed against other persons who have since been convicted, can hardly be 
put forward as a justification for the arrest. ` 

Where an arrest of a person who was gambling in an open place in view 
of the Police is songht to be justified as having been made under Sec, 74 of the 
Calentta Police Act, it mnst be found that the place where the gambling was 
taking place was a common gaming house. 

The presumption referred to under Sec. 46 of the Oalentta Police Act, cannot. 
arise in a care where the arrest is not made on a warrant, 


Revision under section 439 of the Criminal Procedure Code. 


The facts of the case are briefly these : ~- 

The petitioner and some other persons were found gambling 
in a verandah abutting on a public lane and were accordingly 
arrested by the Police. No warrant was shewn to the petitioner, 
nor the fact that there had been any warrant was intimated. to 
him. In the course of the arrest there was an affray and the 
petitioner caused hurt to one of the constables. He was tried 
by the Chief Presidency Magistrate of Calcutta, who convicted 
him under Sec. 332, I. P. C. and sentenced him to undergo 
rigorous imprisonment for two months. The petitioner, thereupon, 
moved the High Court anda Rule was issued upon the Chief 
Presidency Magistrate to shew cause why the conviction and 
sentence passed upon the petitioner should not be set aside on 
the ground that as the Police had no warrafit for searching the 
premises in which the petitioner was arrested, the constable who 
was injured was not acting in the discharge of his duty. 

Mr. Abdur Rahim and Babu Manmatha Nath Mukerjee 
for the Petitioner. 


* Criminal Revision No. 1268 of 1904, against ethe order of D. H, 
Kingsford Esq. Chief Presidency Magistrate of Calcutta, dated the 29th 


November I904, 
° 


Vou. IV. HIGH COURT. 


The judgment of the Court was delivered by 

Geidt J.—The petitioner has been convicted of causing hurt 
to a Police constable in the discharge of his duty as such 
constable and under Sec. 332, I. P. C. has been sentenced to two 
months’ imprisonment on a trial held summarily by the Chief 
Presidency Magistrate. 

The present Rule was issued to show cause why the con- 
viction and sentence on the petitioner should not be set aside 
on the ground that as the Police had no warrant for searching 
the premises in which the petitioner was arrested, the constable 
who was injured was not acting in the discharge of his duty 
and, therefore, no conviction could be had under section 332, 
I. P.C. The Chief Presidency Magistrate has sent a letter in 
which he shows cause on two grounds. In the first place, he says 
that the Police officer was empowered under section 72 of the 
Caleutta Police Act to arrest without warrant any person 
committing in his view any of the offences referred to in the Act, 
and that the accused were found gambling in a verandah abutting 
on a lane in full view of the officers when the latter were in the 
lane. In the second place, he says that they were not acting 
without a warrant, for as the result of enquiries made by him 
he finds that there was a warrant. 

With reference tothe latter point, we have examined the 
warrant and find that it is dated 4th June 1904; but from the 
endorsement on the back of it, it is clear that the warrant had 
been executed on persons who had already been convicted. It 
can hardly be said, therefore, that the Police officer in this case 
was acting under the warrant. 

With regard to the former point, namely that the gambling 
took place in a verandah abutting on the lane, in order to 
justify the Police in arresting the accused without warrant, 
it must be shown that they were in a common gaming house, 
Whether the house in which the accused were found is a common 
gaming house or not there is no evidence on the record to show. 
We may also remark that the presumption raised in Sec. 46 of the 
Calcutta Police Act does not arise in this case as that section 
distinctly refers toa case under section 46 where an arrest is 
made on a warrant. 

For the reasons above stated we are of opinion that the 
conviction undey section 332 cannot stand. We think, however, 
that the petitioners could properly have been convicted under 
section 323. As however the injuries which the accused is 
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CHIMINAL. alleged to have caused were found to be slight, and the Magis- 
1905, trate himself says that they have been exaggerated by the Police, 

“ Abdool Karim we are of opinion that the imprisonment which the petitioner 
v. has already undergone is sufficient to meet the justice of the case. 

Fg Pinperor, Wé, accordingly, alter the conviction to one under section 323 
Goidt J. and direct that the petitioner be rigorously imprisoned for the 


term of imprisonment which he has already undergone. 
M. N. M. Rule made absolute. e 


PRIVY COUNCIL. 


Present : Lord Macnaghten, Sir Andrew Scoble, Sir Arthur Wilson 
and Str Alfred Wills. 


eae MANIRAM 
1906. ý 
Vay, 25. - SETH RUP CHAND. 


[On _APPEAL FROM THE COURT OF THE JUDICIAL COMAISSIONER, 
CENTRAL Provinozs, Inpra.] 


Limitation—Aocknrowledy ment—A coonnts, open and current—Indian Limitation 
Aot (XV of 1877), See, 19—Findings of fact—Practive. 


` The plaintiffs father and the defendant were money-dealers who had 
regular dealings with one another from July 1895 to May 1898, and at the 
close of these dealings the latter owed a large sum of money to the former, 
The plaintiffs father died in October 1898 leaving a will by which the defendant 
and four other persons were appointed trustees to administer the estate, In 
course of the litigation arising out of the application for the probate of the 
said will, the defendant, on the 28th September 1899, filed a petition to the 
Probate-Court, of which the third paragraph is as follows : “The applicant Rup 
Chand (the present defendant) is a big mahajan of Burhaupore, paying Rs. 106 
as income tax. For the last five years he had open and current accounts with 
the decensecd. The ulloged indebtedness does not affect his right to apply for 
probate,” 

The present suit was brought on the 6th September, 1901 to recover the 
umountsy due from the defendant, 

Held, that the aforessid slatement was an acknowledgment of liability 
within the meaning of section 19 of the Indian Limitation Act and that the 
suit was therefore not barred by limitation, There was a clear admission mado 
by the defendant that there were open aud current accounts between the parties 
al the death of the plaintiffs father. The legal consequence would be that 
at that date either of them had a right as against the othag to an account and 
that whoever on the account should be shown to be the debtor of the other, 
was bound to pay his debt to the other, The inevitable deduction fron tia 


Vor, IV. ; PRIVY COUNCIL, 


” 
admission, therefore, was that the defendant acknowledged his liability to pay 
his debt to the plaintiff's father or his representative, if the balance should be 


ascertained to be against him. 

An acknowledgment, in order to take the case out of the Statute of Limita- 
tion must be either one from which an absolute promise to pay can be inferred, 
or secondly, an unconditional promise to pay the specific debt, or thirdly, there 
must be a conditional promise to pay the debt and evidence that the condition 


has been performed. 

Re River Steamer Company ; Alitohet’s claim (1) followed, 

The Indian Limitation Act, section 19, says nothing about a promise to pay, 
and requires only a definite admission of liability, as to which there can be no 
reason for departing from the English principle that an unqualified admission 
and an admission qualified by a cao which is fulfilled, stand upon precisely 
the same footing. 

Prance vy. Sympson (2) and Banner v, Berridge (8) referred to. 


Appeal by the Plaintiff. 

Suit for recovery of money. 

The facts of the case will appear sufficiently from the judg- 
ment of their Lordships which was delivered by 


Sir Alfred Wills—One Motiram, of whom the appellant 
(the plaintiff in the action) is adopted son, and one Rupchand, 
the respondent and the defendant in the action, were mahajans or 
money-dealers, both residents of Burhanpur in the Central 
Provinces. They had regular dealings with one another from 
21st July 1895 to 12th May 1898, and at the close of these 
dealings the respondent owed Motiram Rs. 5,841-9-1 on account 
of principal, and Rs. 2,801-2-0 on account of interest. No ques- 
tion has been raised as to the correctness of these amounts if the 
action be maintainable. 

The present suit was brought on 5th September igor to 
recover these amounts. There is no question that they were due. 
The respondent admitted in his pleading that they were so, and 
the only defence is that the action was barred by the lapse of 
time. 

. Motiram died on the 6th October 1898 leaving a will by 
which the respondgnt and four other persons were appointed 
trustees to administer the estate. Three of them, of whom the 
respondent was one, applied for probate. The application was 
opposed by the other two and by Kisandas, the natural father 
of the appellant. Their petition of objections is not in the 
record, but the reply, signed by the respondent and others, is 
set out, and from it there can be no doubt that amongst the 


(1) 871) 6 Oh. App. 822, 828. 2) (1864) 1 Kay, 
) PP ( ) (1880) L, B. 80h Dae, LS 
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P. 0. > objections was one onthe ground that.the respondent owed 
„1006. money to the estate. Paragraph 3 is as follows: “The applicant 
NERE Rupchand Nanabhai is a big mahajan of Burhanpur paying 


Rs. 106 as income tax. For the last five years he had open and 
ee current accounts with the deceased. The alleged indebtedness does 
Sir difred Wills. not affect his right to apply for probate.” This document is dated 

gii 28th September, 1899. 

The application for probate failed on the ground that the 
applicants were not legally appointed execu ors. 

There was no application for Letters of administration, but in 
1901 KĶisandas applied for a certificate of guardianship, an 
application which was opposed by the widow, and in the result 
Ranchordas, one of Motiram’s head agents, was appointed 
interim Receiver of,the estate, until the question of a certificate 
of guardianship was disposed of. f 

Ranchordas as next friend of the infant plaintiff instituted ` 
the present suit, and on the 4th December 1901 Kisandas, having 
obtained the certificate of guardianship, was substituted for him. 

A question has been raised as to whether the dealings bet- 
ween the respondent and Motiram were mutual as well as open 
and current and involved reciprocal demands between the parties 
so as to make article 85 of the Indian Limitation Act (No. XV 
of 1877), Schedule II., applicable. The dealings were certainly 
not the ordinary ones of banker and customer, but rather in the 
nature of mutual accommodation, but the view which their 
Lordships take makes it unnecessary to consider this question, 
and for the purposes of this case the controversy may be treated 
as if the sum due to Motiram was a simple debt or series of debts 
none of which were incurred before 28th September, 1896, since as 
late as the 24th January, 1897 Motiram, as appears by the summary 
of accounts appended to the judgment of the Civil Judge (the 
Court of first instance), had drawn against the respondent for 
more than the respondent had drawn against him. 

The last item against the respondent in account between them 
is dated 12th May 1898, and the indebtedness for the principal 
must, therefore, have been incurred between 24th January 1897 
and 12th May 1898, and the periods of limitation applicable to 
_the several components of the total demand for principal would 
expire at various dates between 24th January-1900 and 12th 
May 1901. Andin the absence of.a sufficient, acknowledgment 
before such periods had arrived, the debt or debts would be 
barred. S 


Seth Rup Chand. 
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An acknowledgment according to the Indian Limitation Act 
must be signed by the party to be affected by it, and the only 
document which can be relied upon as an acknowledgment signed 
by the respondent, is the statement filed by the respondent in the 
proceedings touching the application for probate, the material 
part of whch has been already set out, but which it is convenient 
here to repeat. "For the last five years he (the respondent) 
had open and current-accounts with the deceased.” There can 
be no doubt that the five years spoken of are the five years before 
the death of Motiram, 7. e., before the 6th October 1898. On that 
date the whole of the indebtedness other than interest had been 
incurred, there having been no dealings, since 12th May 1898. 
There is, therefore, a clear admission that there were open and 
current accounts between the parties at the death of Motiram. 
The legal consequence would be that at that date either of them 
had a right as against the other to an account. It follows 
equally that whoever on the account should be shown 
to be the debtor to the other, was bound to pay his 
debt tothe other, and it appears to their Lordships that the 
inevitable deduction from this admission is that the respondent 
acknowledeged his liability to pay his debt to Motiram or his 
representative, if the balance should be ascertained to he against 
him. : 

The question is whether this is suficient by the Indian Law 
to take the case out of the Statute. 

It has been already pointed out that the acknowledgment was 
made before the statutory period had run out. Thus one requisite 
of section 19 is complied with. The necessity of signature by the 
party to be charged is also complied with. The acknowledgment 
is not addressed to the person entitled, but according to the 
“ explanation” given in section 19 this is not necessary. We 
have, therefore, the bare question of whether an acknowledgment 
of liability, if the balance on investigation should turn out 
to be against the person making the acknowledgment, is 
sufficient. > 

Their Lordships can see no reason for drawing any distinc- 
tion in this respect between the English and the Indian Law. 
The question is whether a given state of circumstances falls within 
the natural meaning of a word which is not a word of art, 

` but an ordinary word of the English language, and this question 
is clear of any e€traneous complications imposed by the Statute 
law of either England or India. 
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In a case of very great weight, the authority of whith has 
never been called in question, Lord Justice Mellish laid it down 
that an acknowledgment to take the case out of the Statute of 
Limitation, must be either one from which an absolute promise 
to pay can be inferred, or, secondly, an unconditional promise 
to pay the specific debt, or, thirdly, there must be a conditional ` 
promise to pay the debt, and evidence that the condition has 
been performed; Jn re River Steamer Company (1). An 
unconditional acknowledgment has always been held to imply 
a promise to pay, because that is the natural inference if nothing 
is said to the contrary. It is what every honest man would 
mean to do. There can be no reason for giving a different 
meaning to an acknowledgment that there is a right to have the 
accounts settled, and no qualification of the natural inference that 
whoever is the creditor shall be paid when the condition is per- 
formed by the ascertainment of a balance in favour of the claimant. 
It is a case of the third proposition of Lord Justice Mellish, a con- 
ditional promise to pay and the condition performed. 

There was, therefore, on the 28th September 1899 a sufficient 
acknowledgment to give a new period of limitation from the 
date of the acknowledgment, vfz., 28th September 1899, and 
the present suit having been commenced on 5th September 1901 
is within any period of limitation that can be applicable. 

The acknowledgment to which attention has been directed 
is followed in the same paragraph by the following sentence: 
“The alleged indebtedness does not affect his” (the respon- 
dent’s) “right to apply for probate.” Stress was laid by the 
Civil Judge upon the word “ alleged.” He was of opinion that 
the word “ had” in the sentence “ for the last five years he had 
open and current account with the deceased” and the word 
“alleged” were fatal to the validity of the acknowledgment. 
Their Lordships cannot share this opinion. The first sentence 
shows that there were open accounts at the death of Motiram. ` 
If nothing further is alleged, the natural presumption is that they 
continued unsettled at the time the statemerft was made. The 
sentence which follows is perfectly consistent with this admission. 
The meaning is " even if there is a balance against the respon- 
dent that does not disqualify him from fulfilling the duties of an 
executor,” and it has been pointed out that what is relied upon 
here is an acknowledgment subject to the condition that an 
adverse balance really exists, and the condition iĦ fulfilled in fact. 

" (}) (1871) L. B. 6 Oh..8322, 828. 
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The judgment in the Divisional Judge’s Court is also against P.O 
the acknowledgment. The only reason given is that it would 1908. ks 
require a considerable stretch of the imagination to place upon Maniam 
it the meaning that there was a right to have the account taken, t. 
Seth Rup Ohand 


thereby implying a promise to pay. It has not, however, been eee 
argued that there was a promise to pay in any event, and the Sir Alfred Wills, 
learned Judge does not seem to have considered the meaning, ~~ 
which appears to their Lordships to be the natural one, that the 
words import an admission of liability if the balance should prove 
*to be against the respondent coupled with the fulfilment of that 
condition, a state of things which in all reason and sound sense 
places the acknowledgment upon the same footing as an 
acknowledgment unconditional in the first instance, from which 
in English law, a promise to pay has always been inferred. The 
Indian Limitation Act, section 19, however, says nothing about 
a promise to ‘pay and requires only a definite admission of liabi- 
lity, as to which there can be no reason for departing from 
the English principle that an unqualified admission and an admis- 
sion qualified by a condition which is fulfilled stand upon 
precisely the same footing. 
The view taken by the Judicial Commissioner is again one 
with which their Lordships are unable to agree. 
He refers to the case of Sttayya v, Rangaredd: and others (1), in 
- which it was held that an acknowledgment of the plaintiff’s right to 
have accounts taken and of the defendant's liability to pay any 
balance (if such there should be) against him was held to satisfy 
section 19 of the Limitation Act. But this decision appeared to him 
to be either erroneous or inapplicable because it is based upon two 
English cases, Prance v. Sympson (2), and Banner v. Berridge (3), in 
which similar acknowledgments were held tosatisfy the English Law 
upon the subject, the acknowledgment in Prance vy. Sympson (2), 
being undistinguishable from that relied upon in the present case. 
He goes on to give as his reason for considering that the English 
cases do not apply in the present case the fact that the English 
Law requires words from which a promise to pay may be inferred, 
whereas the Indian Act requires words from which an admission 
of liability may be inferred. But in English Law it is the ac- 
nowledgment of liability which is the ground upon whicha 
promise to pay is inferred, so that the requirements of English 
Law are, if anything, more and not less stringent than those of 
° 


(1) (1887) 1, L. R. 10 Mad, 259. (2) (1854) 1 Kay. 678, 
(3) (1881) 18 Ch, D. 254, : 
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P.O. ° Indian Law, which seems to be a bad reason for holding that the 
1966. English cases have no application to the present inquiry. The 

s; Pad learned Judicial Commissioner further agrees with the Civil Judge in 
ti ne m 


é, holding that the expression “alleged indebtedness” is a stum: 

Beth Rup. Chand, bling block in the way of the appellant, a view upon which their 
Sir Alfred Wills, Lordships have already expressed their opinion. 

ge In the opinion of their Lordships, therefore, the acknowledg- 
ment of the 28th September 1899 is sufficient to prevent the 
claim of the appellant from being barred by the Limitation Act. * 
It is, therefore, unnecessary to discuss the other grounds upon ° 
which the appellant has relied. Their Lordships would notice 
only one point in connection with them. The appellant contend- 

. ed that the respondent, whether appointed executor by the will 
or not, had intermeddled with the property of the deceased, and 
was at all events executor de son tort, and therefore entitled to the 
benefit of the Limitation Act. The respondent has in this suit 
admitted in the most definite manner that he did so. Im spite of 
this admission each of the three Courts below has held that he 
did not, and the respondent’s counsel claimed that this was a 
decision on a matter of fact and that however erroneous it might 
be it would be contrary to the practice of the Judicial Committee 
to entertain the question of its reversal. A careful perusal of the 
judgments, however, makes it perfectly clear that the only reason 
for the view taken by the Courts below was that they thought 
the respondent had not been duly appointed executor, and there- 
fore, could not have intermeddled with the estate so as to make 
himself responsible as executor. Their decision was, therefore, 
really one of law, and not of fact, and is open to reconsideration. 

Their Lordships will humbly advise His Majesty, that the 

judgments appealed against be reversed, and judgment entered 
for the appellant for principal claimed, with interest at the rate of 
7 annas 9 pies per cent per mensem to date of suit, and thereafter 
at the rate of 6 percent per annum till payment, and that the 
respondent be ordered to pay the costs of the appellant in each, 
of the Courts below. The respondent willalso pay the costs of 
this appeal. ; : 
M. K. M. =- _ Appeal allowed. 
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PRESENT : Zhe Earl of Halsbury, Lord Macnaghten, 
Sir Arthur Wilson and Sir Alfred Wills. 


VASUDEVA MODELIAR AND OTHERS 
v, 
SHADAGOPA MODELIAR 
[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT MADRAS.] 
Àppeal—Privy Council—Stay of proceedings in exeontion— 
Courts in India powers of. 

In appeals pending before the Privy Council, applications for stay of 

proceedings in execution ought always to be made, in the first instance at any 


rate, to the Court in India which has ample power to deal with the matter 
according to the circumstances of the particular case. 


Appeal by the Judgment debtor. 

Application for stay of execution. 

The judgment of their Lordships was delivered by 

Lord Macnaghten.—Their Lordships desire to repeat what 
has been often stated by this Board before, namely, that applica- 
tions of this sort ought always to be made, in the first instance 
at any rate, to the Court in India, which has ample power to deal 
with the matter according to the circumstances of the particular 
case, and has knowledge of details which this Board cannot 
possess on an interlocutory application. In the present case 
their Lordships know no more than what is brought before them 
by affidavits not altogether satisfactory. There is, however, an 
indication in the judgment of the High Court showing that in 
their opinion an extension of the stay of proceedings ought to be 
granted. Acting upon that suggestion their Lordships will 
- humbly advise His Majesty to grant a stay of proceedings on the 
appellants’ giving an undertaking by their counsel to lodge the 
petition of appeal and their case within a fortnight from the time 
the record arrives in England, and also at the same time to give 
the respondent leave to apply to the High Court at Madras either 
for the appointment of a Receiver, or for payment of a resonable 
amount into Court, or any other relief which he may be advised 
to apply for. The appellants must pay the costs of this applica- 
tion in any event. 


M. K. M. Proceedings stayed. 
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Before Sir Francis W. Maclean, Chief Justice and Mr. Justice 
Caspersz. 
GOKUL DAS AND ANOTHER 
v. 
THE EASTERN MORTGAGE AND AGENCY COMPANY 
LIMITED AND OTHERS." 


Mortgage, equitable~ Title deeds (mortgage-deeds), deposit of—Sub- Mortgage— 
Transfer of Property Act (IV of 1882) Beos. 3,158, 59, 67—Legal 
mortgage—Priority—Legal and equitable estates, distinotion between— 
Notice to agent—Registration Act (III of 1877) Beos. 17, 48—0ral 
agreement or declaration, deposit of title deeds, if. 

In India, there is no such distinction between legal and equitable estates 
as is known to the English law, 

Webb v. Macpherson (1) referred to. 

. The deposit of mortgage deeds by a mortgagee with the agent of his 
creditors at Calcutta as security for the debta due to the creditors created a 
good equitable sub-mortgage and the mortgage is concluded on the day the 
deposit is made and is a valid mortgage under Sec, 59 of the Transfer of Property- 
Act (IV of 1882) and it does not require registration. 

A deposit of title deeds of certain property, under a verbal arrangement to 
secure payment of a debt, is not an oral agreement or declaration relating to such 
property within the meaning of section 48 of the Registration Act (II of 1877). 

Coggan v. Pogose (2) referred to. 

Apart from the question of notice, a subsequent registered mortgage does 
not acquire priority, merely by reason of its registration, over a prior mortgage 
created by deposit of title (mortgage) deeds. 

A letter containing an admission of a previous mdrtgage as having been 
already made does not require registration under section 17 of the Registiation Act. 

Kedar Nath Dutt v. Sham Lal Khettry (3) followed, 


Appeals by the Plaintiffs, and Defendants Nos. 2 to 4. 
Suit to enforce and realize an equitable sab-mortgage. 
The facts of the case appear fully from the judgment. 
The Advocate General (Mr. O' Kinealy) and Babu Kali Kissen 
Sen for the Appellants (Appeal No. 184.) 
` Mr. S. P. Sinha and Babu Nélint Ranjan Chatterji for the 
Respondent (Appeal No. 184). 
Dr. Rash Behary Ghose and Babus Sarada Prasanna Roy . 
and Hemendra Nath Sen for the Appellants (Appeal No. 208.) _ 
The Advocate General and Babu Kali Kissen Sen for the 
Respondents (Appeal No. 208). ; C. A. Ve 
* Appeals from Original Decrees Nos, 184 and 208 of 1903, against the 


decree of Babn Jadu Nath Ghose, Subordinate Judge of Murshidabad, dated 
the 28th February 1903. 


(1) (1903) L L. R. 81 Calo., 57 (72); 8 C. W, N., 41. 
(2) (1884) I. L. Rọ 11 Calc., 168. (3) (1878) 20 W, By 150, 
e 


Vou. LV.) HIGH. COURT. >, 


The judgment of the Court was as follows :— 


Maclean C., J.—These are appeals from the decision of 
the Subordinate Judge of Murshidabad. The plaintiffs’ claim, 
put shortly, is one to realize an equitable sub-mortgage, which 
they allege was created in their favour on the 3rd June 1893 (the 
terms of the agreement appearing in a letter of the 19th June 
1893) by one Dhanpat Singh for a sum of Rs. 70,060, of which 
apparently a considerable amount has been paid off, as the 
present claim is for a sum of Rs. 27,000 only. 

The facts of the case, which are substantially not contested, 
are these: the first four defendants, or’ at any rate their 
predecessors in title, the original mortgagors, whom I will call 
the Roys, some time before June 1893, mortgaged for a large 
amount, by three mortgages, property of considerable value in 
favour of Dhanpat Singh. 

On the 3rd June 1893, Dhanpat Singh deposited those 
“mortgages by way, as is alleged by the plaintiffs, of equitable 
sub-mortgage to secure the sum I have mentioned, and, on the 
19th June 1893, wrote the letter I have referred to. 

That letter is as follows :-— 

Babu Bhupendra Nath Bose, Attorney-at-law. , 


Dear Sir, 

In reference to the claim of Raja Gokul Dass Ballav Dass, 
as proprietor of the firm of Sewram Khasal Chand of 
Calcutta against myself for Rs. 70,000 principal, besides interest 

. at 6 per cent per annum, I beg to put down in writing, at the 
request of Babu Srish Chandra Roy Chowdhry, vakil for the 
said Raja Gokul Dass, and for your guidance the arrangement 
arrived at for the payment of the said debt: the arrangement is 
as follows : that I shall pay him one-fourth of Rs. 70,000 within 
a fortnight, one-fourth by promissory note payable six months 
from date, and the remaining half by a promissory note payable 
within a year. In the meantime and until payment of the claim 
in full of Raja Gokul Dass, you will hold as agent for him the 
mortgage érstband: dated the 25th Falgun 1292, executed in my 
favour by Babu Bhagabatty Charan Roy and others as enumerated 
below, which I have already made over to you as such agent as 
aforesaid as security for the due payment of the said debt, not 
to be parted with by you without mutual consent of myself and 
Raja Gokul Dass or under an order of Court. I shall give 
directions to the said Bhagabatty Charan Roy and his co-sharers 
in the said mortgage to pay to you as my Attorney all monies 
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for principal or interest payable on the said Arsthands mortgage, 
until the debt due tothe Raja is fully paid off, and you are 
authorized to pay to the Raja such sums as you may from time to 
time realize in payment of the said promissory notes as they 
fall due. If, however, at any time before the liquidation in full 
of the debt due to Raja Gokul Dass, it should be necessary to 
raise money on mortgage of the properties mortgaged to me 
under the said deeds, I shall be at liberty to do so to the extent 
of Rs. 1,00,000 (one lakh), out of which the promissory note 
payable six months from date shall be reserved and provided for, 
executing at the same time a second mortgage securing the 
residue of the sale proceeds of the mortgaged premises to the 
said Raja Gokul Dass for the payment to him of the amount 
remaining unpaid on the said promissory notes. Dated the 19th 
day of June 1893. 


List OF MORTGAGES. 


From Chandra Moni Dasi and others to myself for Rs. 3 
lakhs, dated 25th Falgun 1292, Registration No. 211 for 1886, 
Book I, Vol. 8, of Berhampur. 

a 


(Signature in Nagri) 
Rar DHANPAT SING BAHADUR. 


The plaintiffs say they gave notice of this sub-mortgage in 
December 1893 to the Roys; that is abundantly clear, though 
disputed by the Roys. It cannot be successfully contested that, 
at the date of the suits to which I am about to refer, the Roys ` 
had not clear notice of the existence of the sub-mortgage in 
favour of the plaintiffs. On the 17th January 1894, Dhanpat 
Singh, the original mortgagee, instituted a suit to realize one of 
his mortgage securities, and, on the 16th April 1894, he instituted 
another suit for the realization of the second and third mortgages. 
In April 1894 the original mortgagors, the Roys, and Dhanpat 
Singh settled these suits, and the terms of that settlement are 
evidenced by the release of the 21st April «894. Under that 
settlement, Dhanpat Singh accepted Rs. 1,20,000, a smaller sum 
than the amount actually due on the mortgages and released the 
original mortgagors from the mortgage debt and released the 
property mortgaged. The deed of release, however, contains the 
following covenant by Dhanpat Singh, which is not unimportant : 
“That the mortgagee, his heirs, executors, admmistrators, repre- 
sentatives and assigns, shall at all times hereafter keep the mort- 

° k . i 
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gagors, their heirs, executors, administrators, representatives and 
assigns, their and each of their estates and effects harmless and 
indemnified against all losses, ‘damages, actions, claims, suits, 
demands and accounts in respect of the said three several herein- 
before recited deeds of mortgage or any money owing or due 
thereunder or otherwise, however, or for any act done by him, 
the said mortgagee, with respect to the said deeds.” 

Decrees in the suits were drawn up in accordance with the 
terms of the above compromise. 

The plaintiffs say that they did not hear of the settlement, 
until June 1896, but the Court below has found that, when the 
two suits were proceeding, the present plaintiffs were aware of 
them and also found that the defendants Nos 1 to 4, that-is, the 
Roys, were aware of the equitable sub-mortgages to the plaintiffs 
before the compromise of those suits. On the 17th July: 1896 
the plaintiffs by.a letter of that date (Ex. U.) appear to have 
released Dhanpat Singh from his personal liability in respect of 
his debt due to the plaintiffs, the release being without prejudice 
to the plaintiffs’ right to enforce their lien against the properties 
comprised in their sub-mortgage. Dhanpat Singh is now dead. 
The present suit was instituted on the 11th May 1897 with the 
object that I have stated. Neither Dhanpat Singh nor his repre- 
sentatives were originally made parties to the suit. 

Various defences were raised in the statement of defence, 
and amongst them the defendants distinctly raised the issue that 
the suit was defective for want of parties, inasmuch as the repre- 
sentatives of Dhanpat Singh were not parties to the snit. 

The Subordinate Judge ultimately dismissed the suit on the 
ground of want of parties, and apparently, on the ground that 
the plaintiffs were estopped from bringing the present suit. No 
question of estoppel has been suggested on the present appeal. 
There was then an appeal to this Court, and this Court, in its 
judgment of the roth August, 1900 held that the representatives 
of Dhanpat Singh were necessary parties to the suit, but that 
the suit ought not te have-been dismissed on that ground, but 
that an opportunity ought to have been given to the plaintiffs to 
bring in those representatives upon the terms of their paying 
the costs of the appeal and all costs thrown away in the Court 
below. This Court discharged the decree of the Subordinate 
Judge and remanded the case to be tried by the lower Court on 
the amended plait in the presence of the representatives of 
Dhanpat Singh. This has now been done. 
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Orvin, I will now refer to the-position of the defendants, the Eastern 
1005. Mortgage and Agency Company Limited. It appears that, to 
E Gokul Das enable the Roys to pay off Dhanpat Singh, and as part of the 


agreement, which resulted in the release by Dhanpat Singh to 
‘The Eastern, the Roys, the Company agreed to advance two lakhs (Rs. 2,00,000) 

Agenor i gom pany of rupees, of which, however, 1,20,000 (one lakh twenty thousand) 
‘only was actually advanced to the Roys to enable the latter to 
pay off Dhanpat Singh, taking, as they did, from the Roys a 
mortgage dated the 23rd April 1894, for these Rs. 2,00,000 (two 
lakhs) upon the property covered by the three mortgages by the 
Roys to Dhanpat Singh and which three mortgages had been 
sub-mortgaged to the plaintiffs, the deeds being in the hands of 
their agents on the 23rd April 1894. The Company, it is 
obvious, in taking that mortgage, made no enquiry whatever for 
those deeds. As between the plaintiffs and the Company, the 
case of the former is that whether the latter had actual or cons- 
tructive notice of this equitable sub-mortgage, the plaintiffs are 
entitled to priority over them. The Company’s case is they had no 
notice, that their mortgage was what they call a legal mortgage, 
and that they are entitled to priority over the plaintiffs. 

The defence of the Roys is :— 

(1) that as the plaintiffs had released Dhanpat Singh from all 
personal liability in respect of the debt, they could not now pro- 
ceed to realize the security as there was no existing debt ; 

(2) that in point of fact, there was no concluded mortgage by 
deposit on the 3rd June 1893, that the real contract of mortgage 
was enterd into by the letter of the 19th June 1893, and that, as 
this was not registered under section 17 of the Registration Act, 
it had no validity and there was no mortgage. These in. subs- 
tance are the relative contentions of the parties. 

. As between the plaintiffs and the Roys, the Court below has 
found that there was a good equitable sub-mortgage created on 
the 3rd June 1893, that on that date the deeds were deposited 
with an agent of the plaintiffs as security for the money due from 
Dhanpat Singh to them, that it was a perféctly good sub-mort- 
gage, and that the Roys had full notice of it, when they paid of - 
Dhanpat Singh and took a release from him. But, as between 
the plaintiffs and the Company, the Court below has found that 
the Company had no notice of the plaintiffs’.equitable mortgage 
when they made their advance in April 1894, and that they are 
entitled to priority over the plaintiffs. 

The plaintiffs have appealed against the latter decision, whilst 
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the Roys have appealed against that part of the decree, which is 
adverse to them, though, considering the covenant of indemnity 
by Dhanpat Singh to the Roys in the release of 1894, and having 
regard to the fact that the estate of Dhanpat Singh is, as we are 
told, amply sufficient to meet any liability under that covenant, 
the Roys can have but little practical interest in the matter, and 
their appeal is probably more in the interest of Dhanpat Singh 
than of themselves. . 

Upon the first question, looking to the terms of the release 
of the 17th July 1896, we think it is quite clear that the rights of 
the plaintiffs were kept alive as against the property comprised 
in the mortgages, and the endorsements of the Aundzes refer 
explicitly to the terms of the deed of release. We think there is 
no real substance in this point. 

We think it is quite clear, from the evidence of Bhupendra 
Nath Bose, who was Dhanpat Singh’s own solicitor, and of Srish 
Chandra Roy Chowdhury, apleader, that these three mortgage- 
deeds were in fact deposited with Bhupendra as the agent of the 
plaintiffs to secure the debt then due from Dhanpat Singh to 
them. There can be very little doubt but that the mortgage was 
concluded on that day. It was a valid mortgage under section 59 
of the Transfer of Property Act and did not require registra- 
tion. <A valid mortgage had been created before the letter of the 
19th June 1893. The letter of the 19th June speaks of the sub- 
mortgage as having been already made and was written by 
Dhanpat Singh at the suggestion of the pleader Srish Chandra 
Chowdhury as an admission by him that this sub-mortgage had 
been created. Reliance has been placed upona passage in the 
letter that the deeds were not to be parted with without the 
mutual consent of himself and the plaintiffs or under an order of 
the Court. It is said that this shows that Dhanpat Singh still 
retained control over the deeds, but it is clear that this is not 
what was intended. It was probably only meant that the plaintiffs 
were not to part wjth the deeds without giving Dhanpat Singh 
an opportunity of paying off their debt, and getting them back, 
as the debt of the Roys to him was so much greater than his debt 
to the plaintiffs. We entirely agree, therefore, with the Subor- 
dinate Judge in holding that 2 good equitable sub-mortgage was 
created in favour of the plaintiffs on the 3rd June 1893, that the 
object of the letfer of the 19th June 1893 was not to constitute 
the contract between the parties, but was written with the object 
and for the purpose we have stated, and that, consequently, it 
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did not require registration under section .17 of the Registration 
Act. In this connection, we may refer to the judgment of a 
Division Bench of this Court, of which Chief Justice Couch was 
a member, in the case of Kedar Nath Dutt v. Sham Lall Khettry 
(1) in which the case of Dwarka Nath Mitter v. Srimatt Sarat 
Kumari Dasi (2) upon which the appellants, the Roys, rely, was 
dealt with. We think the principle of the case before Sir 
Richard Couch has a direct bearing upon the point now before 
us. It is also, we think, abundantly clear that, before the Roys 
paid the Rs. 1,20,000 to Dhanpat Singh, they had notice of the 
equitable sub-mortgage in favour of the plaintiffs. The words in 
the covenant of indemnity in the release of the 21st April 1904 
“or for any act done by him, the said mortgagee, with respect 
to the said deeds,” are specially significant in this connection. 
We, therefore, agree with the Subordinate Judge in holding that 
there was a perfectly good equitable sub-mortgage on the 3rd 
June, that the transaction was completed on that day, that the 
sub-mortgage was not created on the 19th June, and that the 
Roys had the fullest notice of this sub-mortgage before they paid 
off Dhanpat Singh, and upon these findings, we think that the 
appeal of the Roys must be dismissed with costs. This disposes 
of Appeal No. 208 of 1903. 

We now pass to the appeal of the plaintiffs (No. 184 of 
1903), which deals with the question of priority as between 
the Company and themselves. The Company say they claim under 
a registered mortgage, that they had no notice of the plaintiffs’ 
equitable sub-mortgage, and that they are entitled to priority. ` 
The plaintiffs contend that, inasmuch as they are prior in point 
of time, whether or not the Company had notice of the sub- 
mortgage, they are entitled to priority, and they put their case 
in this way. They say that, having regard to the last paragraph 
of section 59 of the Transfer of Property Act, the transaction 
with Dhanpat Singh constituted a perfectly valid mortgage to 
them, inasmuch as it was a delivery to the creditor’s agent of 
the three mortgages, which constituted the only documents 
of title of the property in question and that this was done with 
intent to create a security thereon. A mortgage is defined 
in section 58 of the Transfer of Property Act. No registration 
then was required under section 59. As state by the Judicial 
Committee in the case of Webb v. Macpherson (3) “the law of 


(1) (1878) 20 W. R 150. (2) (1871) 7 B. L, R, 55 (0. J.) 
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India, speaking broadly, knows ` nothing of the distinction 
between legal and equitable property in the sense in which that 
was understood when equity was administered by the Court of 
Chancery in England.” The case of the Company, as presented 
to us, is that they are “ legal” mortgagees and that they are in 
the same position as a legal mortgagee in England, who has 
obtained the legal estate without notice of the prior equitable 
encumbrance. But the reasoning is fallacious, because in India 
there is no such distinction between legal and equitable estates 
as iş known to the English law. Ifthe Company’s claim can be 
sustained, it can only be sustained under section 48 of the 
Indian Registration Act of 1877, and that brings us to the 
question whether the transaction in the present case, under 
which these documents of title were deposited with the plain- 
tiffs agent, was merely an oral agreement within the meaning 
of that section. Now, it was decided more than 20 years ago 
by Mr. Justice Pigot, in the case of Coggan v. Pogose (1), 
_ “that a deposit of title deeds of certain property, under a verbal 
arrangement to secure payment of a debt, is not an oral agree- 
ment or declaration relating to such property within the mean- 
ing of section 48 of the Registration Act.” That decided the 
precise point. So far as we are aware, that decision has never 
since been dissented from. We think it is unlikely that during 
this long series of years the point would ‘not have arisen. The 
case is stronger since the passing of the Transfer of Property 
Act, for section 59 recognises such a transaction as a valid mort- 
_ gage, without the necessity of registration, while section 58 
tells us what a mortgage is, and section 67 what are the rights 
of the mortgagee. We, therefore, think that, apart from the 
question of notice, the Company is not entitled to priority 
over the plaintiffs, as the former are not protected by section 
48 of the Registration Act. This point does not seem to have 
been argued in the Court below ; any way the judgment does 
not refer to it. Upgn the facts, however, we think the Company 
must be taken to have had notice of this sub-mortgage, when 
they advanced the Rs. 1,20,000 to Dhanpat Singh. Notice is 
defined in section 3 of the Transfer of Property Act. One 
Bhupendra Sri Ghose, who was and had been for some years 
an articled clerk of Sanderson & Co., Solicitors for thé Company, 
was sent down to Murshidabad to complete the transaction of the 
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mortgage to the Company by the Roys. He took the Rs. 1,209,000 
with him, and paid it to Dhanpat Singh. He was not called, 
though we were told that he was in Court during the trial. We 
think it must be taken that he represented the Company in the 
transaction of the mortgage to them, and that notice to him 
would be notice to the Company. It appears from the evidence 
that he himself wrote out the release by Dhanpat Sing to the 


Roys, in which occurs the remarkable covenant for indemmity, , 


tt for any act done by him, the said mortgagee, with respect to 
the said deeds.” It is clear that at this time both Dhanpat Sing 
and the Roys were perfectly aware of the sub-mortgage to the 
plaintiffs. Bhupendra Sri Ghose prepared the petitions of com- 
promise in the mortgage suits then going on, and subsequently 
compromised. He paid the consideration money on behalf of 
the Company to Dhanpat Sing. He never made any enquiry 
of Dhanpat Sing asto where the mortgage deeds were, which 
ought to have been handed over on the completion of the 


mortgage to the Company. He never enquired why the special | 


covenant as to the deeds was inserted in the release. One would 
have thought that that part of the covenant of indemnity, 
which related to the deeds, would at once.have put this gentleman 
on enquiry asto where they were, and what had become of 
them, and why they were not handed over. The deeds had 
been put in evidence in the mortgage suits brought by Dhanpat 
Sing ; they were produced by Bhupendra Nath Bose as the agent 
of the plaintiffs, and remained in Court for some time, and were 
ultimately restored to him witha very significant endorsement 
upon them. That endorsement is to be found at page 85 of the 
paper-book in appeal No. 176 of 1898. I am not saying, as the 
Company were not parties to those suits, that they are affected 
by notice of what took place.in them, but still Babu Bhupendra 
Sri Ghose must have known that there were these three deeds 
of mortgage. He never enquired for them, and if he had 
enquired for them, and had enquired whether they had been 
put in evidence in the suits, he would at once have dis- 
covered what the facts really were. Then again, the mortgage 
to the Company was for Rs. 2,00,000 (two lakhs), but only one 
lakh and twenty or thirty thousand was actually paid to Dhanpat 
Singh, and it is suggested that the Company kept back the 
balance in order to meet any possible claim ofthe present plain- 
tiffs in respect of their sub-mortgage. The release’ was handed 
over to the Company on completion. We think there is 


ki 


Pi 


` 


a 


Vou. IV.) - HIGH couRT. 


sufficient on these materials to justify the Court in finding that 
Bhupendra Sri Ghose, who was acting for the Company in the 

. transaction, wilfully abstained from making any enquiry as to the 
deeds, which he ought to have made, and that consequently he 
must be taken to have had notice of the sub-mortgage to the 
plaintiffs, and that notice to him was, in the circumstances, 
notice to the Company, whose agent he was in the transaction 
(see section, 229 of the Contract Act). We differ, therefore, 
“from the conclision of the Court below upon this question of 
notice and think that, for the reasons we have given, this appeal 
ought to be allowed, and a decree made declaring that the 
plaintiffs are entitled to a valid equitable charge upon the 
property covered by the three mortgages in priority to the 
defendant Company, and that in default of payment either by 
the Company or the Roys of what is due upon that security, 
the mortgaged property or a sufficient portion of it be sold to 
meet the plaintiffs’ claim. Unless the parties can agree as to the 
amount due to the plaintiffs, an account must be taken of what 
is due. The plaintiffs will have the costs of this appeal and of 
the suit, which they may add to their security. 


We give no costs to the representatives of Dhanpat Singh, 
as we are far from being satisfied with the part which he played 
in the transaction. It looks very much as if it were a scheme 
between Dhanpat Singh and the Roys to defraud the plaintiffs, 

_ if they could. f 


Caspersz J.—I am of the same opinion. 


; i : Appeal No. r &4 allowed, 
B. M. Appeal No. 208 dismissed. 
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: © ORIGINAL CIVIL. | 


_ Before Mr. Justice Stephen. 


GOPAL CHUNDER BOSE 
v. 
GONESH CHUNDER SRIMANI* 

Indian Majority Act (LX of 1875) Sec, 8.—Attainment of majority by infant. 
of whose person and property a guardian has been appointed— Guardians 
and Wards At (VIII of 1890) Secs, 7, 84—Order appointing guardian 
on his furnishing security, if complete before seourity is given. 

So far as the infant is concerned, he is put in the position of a ward as 
soon as the Court has made up its mind as to the matters set out in clauses (a) 
and (b) of section 7 of the Guardians and Wards Act; and the proviso that - 
the guardian should give security is merely an additional precaution to protect 
the interest of the infant, ` 

The effect of the order requiring security is to suspend the acts of the 
guardian till he gives security. Butas goon as an order is made under Sec. 7, 
the infant becomes a minor and remains a ward irrespective of any act of the 
guardian until he attains the age of 21 years. 

Aungri Ram Marwari and another v, Gursahai Nand (1) referred to. 

Application for the discharge of a guardian ad litem. 

The circumstances were as follows :— 

One Raghu Nath Sett, the father-in-law. of the infant in 
question, applied, on the 19th November 1901, in the District 
Judge’s Court of the 24-Pergunnas to be appointed the guardian 
of his person and property under Act VIII of 1890. On the 
zoth January 1902, an order was made appointing him as such 
guardian on his furnishing security to the extent of Rs. 3,000. 
THis security was not furnished. On the 18th October, 1903, the 
infant attained the age of 18 years. Onthe 8th December, 1903 
the same Raghunath Sett, as the certificated guardian of the 
person and property of the infant, was appointed guardian ad 
‘item in a suit which had been filed in the High Court on the 
23rd March, 1903. It was not till the 4th,February, 1905 that 
Raghu Nath Sett offered security to the District Judge of the 
24-Pergunnas, in pursuance of the order made by him on the 
zoth January, 1902. The offer was refused on the ground that 
the infant had attained majority in the meantime. 

Mr. B. C. Mitter for the applicant. 

Mr. H. D. Bose for the guardian ad /tteg:. 


* Built No. 859 of 1903 on the Original Side of the High Oourt. 
Cl) (1889) Î. L, R, 17 Cale. 847. 
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The following judgment was delivered :— 

Stephen J.—This is an application by the ist defendant in 
a partition suit to have the guardian ad (item appointed for him 
in this matter discharged on the ground that he has now entered 
on his majority. It appears that the present guardian applied 
to be appointed guardian of the person and property of the 
infant in the Alipore Court in 1902. At all events in January 
1902 an order was made appointing him guardian on his giving 


security. This security he did not give. On the 23rd May, 1903 


the present suit was filed. On the 18th October, 1903 the 


` present applicant who was a minor attained the age of 18. On 


thé 8th December, 1903 the guardian ad litem was appointed. On 
the matter being brought to his notice he subsequently on 


- the qth February, 1905 applied in the Alipore Court to be allowed 


a 


to make payment of the security directed to be given on the 
zoth January, 1902. The Court at Alipore refused to receive the 
security on the ground that the minor had attained his majority 
in October, 1903 when he attained the age of 18 years. The 
question I have to decide is whether the infant did attain his 
majority on the 18th October, 1903 and that depends on the 
operation of section 3 of the Indian Majority Act of 1875 by 
which a minor of whose person or property a guardian has been 
appointed before he has attained the age of 18 years shall be 


‘deemed to have attained his majority when he shall have com- 


pleted his age of 21 years and not before. Under the operation 
of section 7 of the Guardians and Wards Act a person is 
appointed guardian when he has been ordered apparently 
under section 34 to provide security. I am referred to the 
decision in Mungni Ram v. Gursahat Nand (1) where under 
the previous Act it was held that it was not necessary 
for the order appointing the guardian to be completed 
that the certificate should have been taken out which was 
required to be done under that Act. I think the question 
depends upon whether or not the order under section 7 is to be 
taken to alter the status of the infant, because if we look at the 
provisions of the Majority Act itis plain that that is made in 
favour of the infant because owing presumably to possession of 
property it is desirable the period of his infancy should be pro- 
longed. Under the definition of ‘ Ward’ in the-Guardians and Wards 
Act it appears to me that that section not only confers certain 
powers but is designed to affect the status of the infant and the 
(1) (1888) I. L. R, 17 Oale, 847. 
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only way in which the status of an infant is affected is by pro- . 
longing the period of infancy. I conclude that so far as the 
infant is concerned he is put in the position of a ward as soon as 
the Court has made upits mind as to the matters set out in 
clauses (a) and (4) of section 7 and that the proviso, that the 
guardian should give security, is merely an additional precaution 
to protect the interests of the infant. J am of opinion, therefore, 
especially in the view of the authority I have cited, that as soon as 
an order was made under section 7, the infant became a minor and ° 
remains a ward irrespective of any act of the guardian. The 
effect of the order requiring security is to suspend the acts of the 
guardian till he gives security but I hold the effect of the order 
made in 1902 is that from that date the infant became a ward and 
will remain a ward until he attains the age of 21 years. This 
summons will, therefore, be dismissed. 

The matter is not strictly before me, but I think in the view 
I take of the matter the Court of Alipore was wrong in refusing 
to accept the security tendered to it in February. There will be 
no order as to costs. 

Mr. Mitter does not press for costs. 

Mr. Chatterjee asks costs against the estate of the aiant. 

The Court—The costs of all parties to be costs in the. parti- 
tion proceedings. 

Babu Bhupendra Sree Ghosha—Attorney for the applicant. 


Babu Kumud Nath Gangooly—Attorney for the guardian 
ad litem. 


P. K. S, Application dismissed. 
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APPELLATE CIVIL. 


Before Mr. Justice Ghose and Mr. Justice Mitra. 
MAZAHARUDDIN KHAN 
, v. 
SERAJUDDIN KHAN. 

Act XXXV of 1858 (for the administration of estates of lunatics) Secs. 2 and 
23—Lunatio, definition of — Weakness of intellect and unsoundness of mind-~ 
Court of Wards Aot (IX of 1879) Seo. 8, cls, (c) and (d). 

A lunatic, within the meaning of section 23 of Act XXXV of 1858, must 
be incapable of managing his own affairs, and must also be of unsound mind. 

George P. O. Sherman v. Edwin Sherman Sohorn (1) referred to and 
approved. 

Mere weakness of intellect is not unsoundness of mind within the mean- 
ing of that section. 

Where, therefore, a person is found to be only of a weak intellect, the 

Civil Court cannot proceed under this Act, although the person may, from 

such weakness of intellect, be incapable of managing his own affairs, 


It is open to the petitioners in sucha case to move the Court of Wards 
under Act IX of 1879. 


Appeal by the Objector. 

Proceedings on the application of Respondent under Act 
XXXV of 1858 for adjudging the objector as a lunatic, and for 
making provisions for the management of his estate. 

The material facts will appear from the judgment. 

Mr. K. N. Chowdhury (with him Babu Gobinda Chandra 
Dey Roy) for the Appellant :—This application under Act XXXV 
of 1858 is not a oná fide application. It was only after the 
second marriage of the appellant, that this application was made 
by the son of his first wife. Moreover on the evidence, the 
appellant cannot be called a person of unsound mind within the 
meaning of Act XXXV of 1858. 

Babu Jogesk Chandra’ Roy for the Respondent :—The 
Legislature has adwisedly used the words “ of unsound mind” 
for the purpose of protecting properties belonging to persons 
who, though not lunatic or mad in the popular sense of such 
terms, are of such unsound mind as to be incapable -of managing 
‘their own affairs. These words occur also in 8 and 9 Vict. c. 100, 
section 114 and in later English Statutes, and have been™so 


. * Appeal fron? Original Decree No. 380 of 1908 against an order of 
W. Tennon, Esq., District Judge, Mymensingh, dated the 24th Jane 1908, 


€1) (1876) 24 W. B.-124, : 
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interpreted. See Queen v. Shaw (1). In Jn re Cowasjt Beramji 
Lilaoovala (2), Mr. Justice Latham held that the expression 
“‘unsoundness of mind” should not be interpreted in a strictly 
medical sense. I submit it is only a legal expression, denoting 
incapacity to manage one’s own affairs, equivalent to the expres- 
sion “non compos mentis.” The facts of the present case as 
disclosed by the evidence of the medical man who observed the 
appellant clearly shew that the appellant is, if not an absolute 
‘lunatic,’ at least an imbecile from senility or other cause, and 
as such comes within the purview of the Act. The principle 
enunciated in English cases should be followed. See Ridgeway 
v. Darwin (3), and Exparte Barnsley (4). See also Empress v. 
Husen (5). 

Unless the Court exercises jurisdiction under this Act, a 
large estate will be wasted, and the heirs will suffer. 

The judgment of the Court was delivered by 

Ghose J.—The proceedings in this case commenced upon an 
application made by one Serajuddin Khan, under Act XXXV 
of 1858, in which it was alleged that his father, the appellant 
before us, was a lunatic ; and it prayed that he might be adjudged 
to be a person of unsound mind and incapable of managing his 
own affairs. The District Judge, after examining the petitioner 
and such evidence as he produced, and also after examining the 
alleged lunatic, was of opinion that he was a person of unsound 
mind and incapable of managing his own affairs. Against this 
order,of the learned Judge, the present appeal has been preferred 
to this Court:; and, upon the last occasion that the case came up 
before us, we were of opinion, after carefully going through the 
evidence adduced on either side, that, in order to enable us to 
pronounce a satisfactory judgment upon the true question raised 
in the case, the appellant should be placed under medical supervi- 
sion for a time ; and we directed the District Judge to place him 
under such supervision, and then examine the medical officer under 
whose supervision the alleged lunatic might be placed, and send 
up such evidence to this Court with any remarks that he might 
desire to make. In accordance with the directions that we made, 
the District Judge placed the appellant under the supervision of 
the Assistant Surgeon of the district. This officer had plenty 
of opportunity of observing his demeanour, and marking his 


1868) 87 L, J. M, ©. 112. (8) (1802) 8 V8., 65 
E tissa L iL R. 7 Bom. 15, (4) (1744) 8 Atk. 18, 
(6) uean) L L. B, 5 Bom, 262. 
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habits of life for some days together ; and, according to the CIVIL, 
evidence of that officer as recorded by the Judge, it seems to us 1006. 
perfectly clear that the appellant is certainly a man of weak Waraharuddin Kitan 
intellect and incapable of managing his own affairs; ‘but we are 
unable to say, upon such evidence, that he is.a person of unsound 
mind. It has, however, been argued by the learned vakil for the Ghose J. 
respondent that, if the appellant is of weak intellect and in- 7 
capable of managing his own affairs, it necessarily shews that he 
isa man of unsound mind and that, therefore, we ought to 
adjudge him as such. It has been further argued by him that, 
having regard to the evidence in this case, the appellant is an 
imbecile, and this is also an index showing that he is a person of 
unsound mind. 
The word “lunatic,” has been defined in section 23 
of Act XXXV of 1858. It says ‘the word ‘ Lunatic,” as used 
in this Act, unless the contrary appears from the context, shall 
mean every person found by due course of law to be of unsound - 
mind and incapable of managing his affairs” ; and section 2 of - 
the Act says, that the inquiry must be directed to the question 
whether the person is or is not of unsound mind and incapable 
of managing his own affairs. So, it is perfectly clear that two 
things must be proved ; first, that the man is of unsound mind 
and, second, that he is incapable of managing his own affairs. 
The words of this Act were considered by a Division Bench of 
this Court in the case of George P. O. Sherman v. Edwin 
Sherman Schorn (1), in which Mr. Justice Jackson, in delivering 
the judgment, made the: following observations—observations, 
with which we entirely agree :—" It would appear, therefore, 
that unsoundness of mind taken by itself is not sufficient to 
bring a’person within the term “ lunatic,” unless it would incapa- 
citate him from managing his own affairs; nor, on the other 
Kand, will a person who is incapable of managing his affairs be 
a lunatic, unless that incapacity is produced by unsoundness of 
mind.” We have considered the evidence in this case, including 
the evidence of the medical officer who has, in accordance with 
the directions made by this Court, been examined by the District 
Judge ; but we aré unable to say, as the learned vakil for the 
respondent has asked us to hold, that the appellant is of unsound 
mind or is an imbecile person. He may be, in fact he is, as 
we have already said, a person , of weak intellect and incapable 
of managing his own affairs ; ; but it does not follow from this 
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that he is either imbecile or of unsound*mind. It is rather note- 
worthy that the application by the son was not presented until 


Mezaharaddin Khan after the appellant had taken a second wife. It appears, upon 


v, 
Berajaddin Khan, 
Ghose J. 


the evidence, that he was married in December 1902, and shortly 
afterwards the proceedings in this case were started by the sort 
asking that the Court should declare the appellant to be a 
person of unsound mind and incapable of managing his own 
affairs. It is also noteworthy that, about the same time that the 
proceedings in this case were going on, another proceeding was 
initiated before the District Registrar for the purpose of deter- 
mining the question whether a certain document said to have 
been executed by the appellant should be registered or not; 
and the District Registrar, on the 26th March 1903, held as 
follows :—"I cannot find any symptom of insanity in the 
executant, and I, therefore, direct that the document be regis- ° 
tered.” We presume that the District Registrar, Mr. Blackwood, 
‘examined the appellant, and was satisfied, after such exam- 
ination, that he was not a person, of unsound mind and, 
therefore, incapable of executing a'valid document. That being 
so, we hold in this case that, though the appellant is, by reason 
of weak intellect, incapable of managing his own affairs, yet 
he cannot be declared to be a person of unsound mind. As we 
„have already indicated, the Act requires that two things should 
be proved before the estate of a person can be taken charge 
of by the Civil Court under Act XXXV of 1858 ; namely, that 
he is a person of unsound mind, and that he is incapable of 
managing his own affairs. It follows, therefore, that the Judge 
could not proceed under Act XXXV of 1858 to take charge of 
the estate of the appellant. S 

In this connection, we desire to refer to section 6 of Act 
IX of 1879, the Court of Wards Act. That section lays down 
the cases in which a person may be held disqualified to manage 
his own property. Clause (c) says, ‘persons adjudged by a 
competent Civil Court to be of unsound mind, and incapable of 
managing their own affairs ” and clause (d) says, “‘ persons adjudged 
by a competent Civil Court to be otherwise rendered incapable, 
‘by, physical defects or infirmities, of managing their own 
property.” Werefer to this section particularly because the 
learned vakil for the respondent has argued that, unless a Civil 
Court were to protect the property of the appgllant under Act 
XXXV of 1858, the property might go to absolute ruin. It is 
open to the petitioner, the respondent before us, to move the 


r 


Vou. IV] -HIGH cotRt. 119 


Court of Wards under the Act to which we have just referred, Orin. 

and ask that Court to take chargetof the estate of the appellant 1906. i 

if it thinks that such charge should be taken. The order of the Waraharuddin Khan 

District Judge will,. therefore, be set aside. Each party will 8 

bear his own costs in both Courts. aie aise Khan, 
Appeal allowed. GRON 

H. S. 


Before Mr. Justice Rampini and Mr. Justice Geidt. 
DEBENDRA PROSAD GHOSE AND ANOTHER rone. 


v. 


PARESH NATH MITTER AND ANOTHER.* a 
Bengal Tenandy Act (VITL of 1885) Seo., 168—B8xit for rent inoludixg Road 
a and Publio Works Cess— Verbal assignment (barat) by putnidars of their 
` liability to pay rent to the superior landlord, effect of. 
Where in a suit for rent certain cesses are claimed as part of that rent, è 
and the Courts declde whether such cesses are payable or not, a second appeal 


lies as the decree has decided ‘a question of the amount of rent annually pay- 
able by a tenant,’ 


; Mohesh Chandra Chattopadhya v, Umatara Debi (1), Rajanikant: Nag v. 
Jogeshwar Singh (2) followed. 

Where, under a verbal arrangement existing for a long time, a darputnidar s 
has been paying the rent due to the superior landlord from the putnidar, it is 
not open to the puinidar, so long as the arrangement subsists, to sue the 

` darpxinidar for the full amount of the rent and treat the assigament as non- 
existing. 
Appeal by the Plaintiffs. 
Suit for rent by putnedars against darputnidars. 
This was a suit by the plaintiffs as patnidars under Maharaja 
_Sir Jotendra Mohan Tagore, for arrears of rent and cesses against 
the defendants, darpatnidars. It appeared that for a long time 
` the defendants were in the habit of paying, under the orders of 
the plaintiffs, Rs. 812 to the Maharaja, annually as rent due by 
the plaintiffs. The plaintiffs’ claim was for rents of the years 
1308, 1309, I310 and Ashar kist of 1311. Plaintiffs gave the 
defendants credit for what they had paid to the superior land- 
lords for the years 1308, 1309, and 1310, but for the Ashar kist 
of: 1311, they sued for the full amount ignoring the assignment 


altogether. The total amount claimed was less than Rs. 100. 
Bg Dpen from Appellate Decree No. 1695 of 1905 against the decree of 
F, J. Jetfiries, Esq., Additional District Judge of Jeasore, dated 20th May 1905, 


modifying the decreegof Babu Hari Prasanna Mukerjee, Munsiff, lst Court 
Bongaon, dated 4th February, 1905. 


_(1)-(1889) T. L. R. 18 Cale, 638, (2) (1892) I. L. B20 Calo. 254, 


` 
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Orvi. Babu Upendra Gopal Mitra on behalf of the respondents 
. 1906. raised a preliminary objection tó the hearing of the appeal under 
Debendra Prosad SECtion 153 of the Bengal Tenancy Act. 

Ghose Babu Hiralal Sanyal (for Babu Narendra Kumar Basu) for 


Paresh Nath Mitter, the Appellants :—Section 153 has no application unless it is 
Ss shewn that the Bengal Tenancy Act applies, that is to say, unless 
f it is shewn that the lease in suit is an agricultural lease within 
the meaning of the Bengal Tenancy Act. See Umrao Bibi v. 
Mahomed Rajabi (1), and Raniganj Coal Association Ld. v. 
Judoonath Ghose (2). Moreover, certain cesses were claimed 
and the decree decided a question of the amount of rent 
annually payable by the tenant; Watson Co. v. Sreekristo 
Bhumick (3), Mohesh Chandra v. Umatara Debi (4) and Rajani- 
kant Nag v. Jageshwar Singh (5). 
~ As regards the merits, it is submitted that the verbal arrange- 
ment existed so long as the landlord pleased. A tenant cannot 
insist on it, because the rent is due primarily to his immediate 
landlord, and it was only at the order of the landlord that the 
tenant paid to the superior malik. There is no agreement 
enforceable at the instance of the tenant, and it would also be 
5 useless being without any consideration. 

The judgment of the Court was delivered by 

Rampini J.—This appeal arises out of a suit for arrears of 
rent. The value of the appeal is Rs. 11-15-6. 

A preliminary objection has been taken to the hearing of the 
appeal, namely that no second appeal lies, as no question of the 
amount of rent payable has been decided. 

We think, however, that a second appeal will lie, because 
the judgment of the District Judge has decided the question as 
to whether 15 annas is payable annually as Road Cess and Public 
Works Cess. On the rulings of this Court in the case of Mohesh 
Chunder Chatterjee v. Umatara Debt (4), and Rafani Kant Nag 
v. Jogeshwar Singh (5), a second appeal lies when a question of 
this nature has been decided. å i 

Turning now to the merits of the case the pleader for the 
plaintiffs, appellants, contends that the Subordinate Judge was 
wrong in holding that their suit for the rent of the first quarter 
of 1311 is premature and that there is no cause of action. It 
appears that both the Lower Courts have found that for a long 


e. 
(1) (1899) I. L. R. 27 Cale, 205. (8) (1898) I. L. R. 21 Oale, 132. 
(2) (1892) Ļ L. R. 19 Cale. 489. (4) (1889) I. L. R, 16 Cale. 638, 
(5) (1892) 1, L, R, 20 Cale, 254, 
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series of years the defendants were in the habit of paying, under 
the orders of the plaintiffs, Rs. 812 to the -plaintiffs’ superior 
landlord as rent due by the plaintiffs to the superior landlord. 
This assignment was admitted by the parties to exist and it has 
apparently not been put an end to. Therefore, the plaintiffs in 
this case, when they sue for the difference between the amount 
payable to the superior landlord and the amount payable to them 
in 1308, 1309 and 1310, are not at liberty, while the assignment 
e still continues, to treat it as non-existing and sue for the full 
amount of the rent of the first quarter of 1311 payable by the 
defendants to them. This is the ratio decidendi of the Lower 
Appellate Court and we think that it is correct. 
We, accordingly, dismiss this appeal with costs. 


H. S. Appeal dismissed. 


Before Mr. Justice Brett and Mr. Justice Gupta. 
JAGATDHAR NARAYAN SINGH 
i v. 

A. M. BROWN AND OTHERS 

AND 
GOPI LAL 

v. 

A. M. BROWN AND OTHERS.* 


Mortgage—Payment of mortgage debt by a third party—Eatinction of mort- 
gago—Charge—Subrogation—Presumption— Intention of parties—Protec- 


tion of interests, 


The general rule of equity is that a man having aright to act in either of 


two ways shall be assumed to have acted according to his interest. 


The question whether a mortgage is extinguished when the mortgage-debt 
is paid off by a stranger, or whether it is kept alive in favor of the person 


making the payment, is a question of intention of parties. 
In the absence of any express declaration of the intention of the parties, 


the general rule is to bê applied and it shall be presumed that the mortgage is 


kept alive in favor of the person paying off the debt. f 
This presumption becomes even stronger when at the time of making some 


of the payments the mortgagor is already indebted to the lender, 


of the first mortgagee, when it is his debt that is paid off. 


æ Appeals from Original Decree Nos. 289 and 354 of 1904 against a decision 
rift, Subordinate Judge of Monghyr, dated the 29th 


of Babu Moti Lal 
February 1904, 


` 


and by the 
application of the doctrine of subrogation the lender is entitled to the benefit 
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OIVIL. Appeals by Defendants 2 and 3. 
1908. Suit for foreclosure. > 
Sagatdhar Narayan The facts are clearly set out in the judgment. 
Singh In No. 289. 
A. M. Brown Dr. Rash Behary Ghose ana Babus Jogesh Chunder Dey. 
doni Lal and Jnan Ranjan Chatterji for the Appellant. 
‘ai v The Offg. Advocate General (S. P. Sinha) and Babus 
. M. Brown. 


Umakali Mukerji and Kulwant Sahay for the Respondents. 

In No. 354. 

Mr. Caspersz and Babus Digambar Chatterji, Hara ‘Kumar 
Mitra and Hari Bhushan Mukerji for the Appellant. 

Babus Umakalt Mukerji, Narendra Chandra Bose, and 
Kulwant Sahay for the Respondents. 

Babu Umakali Mukerjt—I take a preliminary objection 
to the hearing of Appeal No. 289. Proper court-fees have not 
-been paid on the memo. of appeal. The defendant appeals 

- against a decree for foreclosure, the amount due under the 
mortgage being over a lakh of rupees. He has paid court-fees 
only on Rs, 2,500 the amount at which he values the property 
claimed by him. 

Dr. Rash Behary Ghose for the appellant in Appeal No. 289 :— 
The mortgage covers several properties, only one of which 
belongs to my client; he is not personally liable and would not be 
affected by the amount of the claim except to the extent of the 
property claimed by him. See Venkappa v. Narasimha (1). 

The plaintiff’s suit is, on the face of the plaint, multifarious ; 
a claim on the unsecured debt from Carruthers is joined with a 
claim on the mortgage. The purchasers of the equity of redemp- 
tion have nothing to do with the unsecured debt. There is 
therefore a misjoinder of defendants as well as of causes of 
action. This defect in the plaint is something more than a mere 
irregularity and is not covered by section 578. See Subrahmanta 

. Ayyar v. King Emperor (2) and Secretary of State v: Datta-. 

> traya (3.) 

On the merits, the principal question is whether the plaintiffs 
are entitled to claim the benefit of Crowdy’s mortgage of the 
8th April 1894, which is the only mortgage prior in date to that 
of the appellant. The document of 21st December 1895 being 
merely an agreement to mortgage created no charge. The first 
branch of the plaintiffs’ claim is that they are entitled to the 


(1) (1887) I. L. R. 10 Mad. 187. (2) (1901) 1, Lr R. 25 Mad. 61. 
(3) (1901) I, L. R, 26 Bom. 269, - 
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benefit of the mortgage by virtue of the assignment. Crowdy’s 
mortgage was an instalment mortgage and the last instalment 


had been paid before the date of the assignment. The plaintiffs Tagataba 3 Narayan 


in making the payments acted merely as bankers of the mort- 
gagor Carruthers whom they were financing in the ordinary 
course of their business ; the payments, therefore, were really 
made by Carruthers and the consequence was that the mortgage 
was completely extinguished and at the date of the assignment 
the mortgagee had nothing to assign. By the assignment, there- 
fore, Carruthers could not create in favour of the plaintiffs a 
security which would have priority - over the appellant’s 
mortgage. í 

Apart from an assignment, a person can þe entitled to 
the benefit of a mortgage in favour of a stranger in two ways :— 
either when he is compelled to pay it offin order to protect an 
interest of his own in the mortgaged premises, as exemplified 
in Gokaldas Gopaldas v. Puranmal (1) or by subrogation by 
agreement, as exemplified in Dinobundhu v. Jogmaya Dast (2). 
Equity cannot give the creditor a better security, because the 
one he took turned out to be bad. See Mokesh Lal v. Mokant 
Bawan Das (3.) 

In this case, the plaintiffs were in no way interested in the 
mortgaged property. The evidence shows that they treated 
the payments made by them as advances to Carruthers, the 
payments being debited to his account. The evidence further 
shows that in making the advances they relied on the personal 
credit of Carruthers and never thought of being subrogated to 
the position of Crowdy ; there was no such agreement or under- 
standing, as is referred to in the case of Dinobundhu v. Jogmaya 
Dasi (2). It must be taken, therefore, that the payments though 
made by the plaintiffs were really made by the mortgagor so that 
the mortgage was necessarily extinguished and there was nothing 
left for the mortgagee to assign (Ashburner p. 475). Where a 
mortgagor borrows money to pay off a mortgagee, the creditor 
cannot claim the bénefit of the mortgage in the absence of a 
bargain at or before the time of the payment that he was to be 
subrogated to the position of the mortgagee. There is no question 
of intention to keep the security alive in such a case (Sheldon on 
Subrogation, section 240 ef seg ; Pingrey, sections 1085, 1090-95, 

(1) (1884) I. L. R. 10 Cale, 1085 ; L. R. 11 I. A. 126. 


(3) (1901) I. L. R. 9% Calo. 154 ; L. R. 2 L A. 9. 
(3) (1888) I, L. R. 9 Calo. 961; L. R. 10 L A, 62. | 
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Orin. ‘1098 and 1100 ; Jones, section 874 (et seg.) The Roman Law was. 

1906, also to the same effect. 
Jagatdhur Narayan Mr. Caspersz for the appellant in Appeal No. 354 :—Our 
Singh | document is a mortgage. In the first place, a mortgage decree 
A. M. Brown was made on the basis of the document in a suit to which the 
a opi Lal appellant in appeal No. 289 and Carruthers were parties ; the 
v. decree, therefore, binds the former as well as the plaintiffs so far 

A, M. Brown. 


as the subsequent mortgage is concerned. 

In the second place, the document contains both the 
requisites of a simple mortgage as defined in section 58 (2) or 
the Transfer of Property Act, víz. :—a promise to pay and a 
power express or implied to sell the property through the 
processes of the Court, on default of payment. The expression 
paibandh means at least a covenant not to alienate and that 
with a promise to pay is sufficient to constitute a mortgage ; see 
Khiarajmal v. Diam (1), Rajkumar Ramgopal v. Ram Dutt (2) 
Nabin Chand Naskar v. Raf Coomar Sarkar (3) and Kishan Lal 
v. Ganga Ram (4). The fact of its having been registered in 
the wrong book does not take away its legal effect. 

On the other questions, I adopt the arguments advanced 
by Dr. Ghose. 

Mr. S. P. Sinha for the Respondents :—The question in 
these cases is a simple one of fact. The claim of the plaintiffs 
is that inasmuch as they paid the money to pay of Crowdy’s 
mortgage, they are entitled to the benefit of it, firstly, by virtue 
of the assignment and secondly, by operation of the equitable 
rule of subrogation. 

Where a mortgagor pays off a mortgage with his own 
money, the mortgage is no doubt extinguished but when he 
borrows the money from another, it does not necessarily follow 
that the mortgage is extinguished. See Patten v. Bond (s),. 
Otherwise, there would in no case be any room for the applica- 
tion of the doctrine of subrogation, for in all cases of that kind, 
the money may in one sense be said to have been the mortgagor's 
money—sums that he had borrowed. (See Ghose on Mortgages 
Pp 397). 

Very little evidence is necessary to show that the lender 
bargained for the security his money was going to pay off; see 
In re Wreshan &c., Ry. Co. (6). In the-present case, Carruthers 
was in a condition of chronic indebtedness, and with this heavy 


(1) (1904) 2 C. L.J; 90. W. N, 20, * 
(3) figos 9 ae R. a 13 W, RB e B.) 82. 

N. 1001. ) (1889) 37 W. R. (E 878, 
(4) (1890) I, L. R. 13 All, 28 (49), e 6) (1808) I Oh, 463, met 
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mortgage on his estate, no business man would have lent him 
money on his personal credit. Moreover, by the document of 
December 1895, when only one instalment had been paid, 
Carruthers agreed to give the plaintiffs a good first mortgage 
on the property for the money advanced and to be advanced 
in future. That was an express bargain for the plaintiffs to have 
the benefit of Crowdy’s mortgage. Again, the effect of the 
document of November 1896 was to give the plaintiffs a charge 
upon the property for the entire sum advanced and to be 
advanced. The first document operated as an equitable charge 
(Coote on Mortgages, 7th Edition, pp. 57, 59, 60). Under the 
two documents the plaintiffs got an interest in the equity of 
redemption and as such, in paying off Crowdy’s mortgage, they 
were entitled to the benefit of the mortgage, apart from the 
assignment, and the mesne incumbrancers cannot claim to be 
benefitted by the payment—See Liguidation Estates Purchase 
Co. v. Willoughby (1). `The fact that the plaintiffs were also 
entitled to hold, and did hold, Carruthers personally liable 
for the money cannot deprive them of the benefit of the 
mortgage. 

Here, there was an express bargain that the plaintiffs were 
to have the first charge on the :property, and this brings the 
case within the ruling in Dinobundhu v. Fogmaya Dasi (2). 

It does not make any difference whether the plaintiffs were 
aware of the mesne incumbrancers or not, see Girdhar Das v. 
Ram Autar Singh (3). 

In Mokesh Lal v. Mohant Bawan Das (4) there were no 
intermediate incumbrancers and that distinguishes that case 
from this. 

The defect of multifariousness is cured by Sec 578, Civil 
Procedure Code. 

The document of the dopellant in appeal No. 354 was a 
mere agreement not to alienate. It was not intended to be a 
mortgage and was registered in the book intended for personal 
agreements only, see Najtbulla Mulla v. Nasir Mistry (5). 

Dr. Rash Behary Ghose in reply : There is no authority for 
the proposition that if a mortgagor borrows money with the object 
of paying off a mortgage, the lender would, in the absence of 
any agreement to that effect made at or before the time of 
payment, be entitled to the benefit of the security. All the 


(1) (1896) 1 Oh. 726. (8) (1904) 8 0. W. N. 690. 
(2) (1001) I. L. R. 29 Cale. 164. (4) (1888) L L. R. 9 Calo. 961. 
(5) (1881) I, L, R. 7 Cale, 196, 
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authorities show that a claim to subrogation can only be 
supported on a contract. Patten v. Bond (1) is clearly distin- 


guishable, : 
C A. V, 
The judgment of the Court was as follows :— 


Brett J.—The plaintiffs who are the members of a firm of 
merchants and agents carrying on business under the style of- 
Messrs. Finlay Muir & Co. Calcutta, brought the suit out of 
which this appeal arises to recover from defendant No. 1 Mr. 
Carruthers, indigo planter the sums of (1) Rs. 1,r0,393 (2) 
Rs. 1,13,955 and (3) Rs. 1,75,752, total Rs. 4,00,100, said to be due _ 
on 3 separate accounts. 

It seems that the Nyagaon Indigo concern in the “District 
of Monghyr originally belonged to Mr. Lawrence J. Crawdy and 
that he sold the same on the 8th April 1894 by a registered deed 
to the defendants Mr. Carruthers and to Mr. Charles G. H. 
Rennie for Rs. 80,000. The sum of-Rs. 20,000 was paid over at 
the time of sale to the vendor but the purchasers being unable 
then to pay the balance.of Rs. 60,000 executed in favour of the 
vendor a mortgage in the English form on the 8th April 1894 
by which .they agreed to pay up the balance in 5 instalments 
of Rs. 12,000 each, the first payable on the 15th January 1895 
and the last on the 15th January 1899 and as security for the 
payment mortgaged the entire Nyagaon Indigo concern with 
all properties of every sort appertaining thereto. 

On the 1st February 1895, Mr. Charles G. H. Rennie died 
and thereafter the whole of his interest amounting to ten-six- 
teenths in the Nyagaon Indigo concern, as well as the Sohagra 
Indigo concern in its entirety was transferred to the defendant 
Mr. Carruthers by a conveyance executed on the 22nd February 
1892 by the Administrator General of Bengal as administrator 
to Mr. Rennie’s estate. 

Neither the sum of Rs. 60,000 due to the plaintiffs as the 
balance of the price of Nyagaon Indigo concern nor any instal- 
ment thereof was paid to Mr. L. J. Crawdy, by the defendant 
Mr. Carruthers or by Mr. Rennie or by the Administrator 
General of Bengal as administrator to Mr. Rennie’s estate. The 
whole of that sum was paid to Mr. Crawdy by the plaintiffs, 
instalment by instalment, as each fell due. That sum was paid 
by the plaintiffs out of their own funds and not out of any 


‘monies belonging to Mr. Carruthers or.Mr. Repnie that were in 


their hands. 
` e (1) (1889) 87 W. R. (Eng,) 373. 
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On the 7th November, 1899 the plaintiffs having paid off 
the mortgage debt to Mr. Crawdy, Mr. Crawdy at the instance 
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of Mr. Carruthers executed in their favour a registered transfer Jigstähar: Nara aa 


or assignment of the mortgage of the 8th April 1894 and on the 
Ist February 1901 the plaintiffs entered as mortgagees into 
possession of the Nyagaon Indigo coñcern in accordance with 
the stipulations contained in the mortgage deed, 

They brought the present suit in the. first instance to 
recover the amount of the mortgage debt due to them from 
Mr. Carruthers with interest, after a proper account had been 
taken, and prayed that om his failure to pay the debt, a decree 
be granted to them for foreclosure. On this first account the 


. sum claimed was estimated at Rs. 1,10,393. 


Under the second account they claimed to recover the sum 
of Rupees 1,13,955. It was alleged that, after the death of 
Mr. Rennie, the defendant Mr. Carruthers borrowed from the 
plaintiffs various sums of money to carry on the Nyagaon Indigo 
concern, and that to secure payment for these loans he executed 
first on the 21st December, 1895 a deed mortgaging the whole of 
the Nyagaon Indigo concern and the Sohagra Indigo concern 
for Rs. 30,000; secondly a deed mortgaging the same two 
concerns for Rs. 50,000 and thirdly, a deed mortgaging the whole 
of the same two concerns and 8 annas in Sadanandapore .concern 
for Rs. 80,000. The last two deeds were executed on the same 
day, the 13th November 1896 and the Rs. 80,000 covered by the 
last, included the two sums covered by the two other deeds. 

Under the third account the plaintiffs claimed to recover 
from the defendant Mr. Carruthers the sum of Rs. 1,75,752 in 
respect of monies advanced to him without security for the 
purpose of carrying on the Nyagaon Indigo concern. 

The other defendants were added as parties in the suit for 
the following reasons :— 

Defendant No. 2, B. Gopi Lal, had- brought a suit against 
the defendant No. z Mr. Carruthers on an ekrarnamah dated 
the 18th June, 1895 in which it was alleged that the defendant 


No. 1 had created in favour of defendant No. 2 a charge on the - 


16 annas of the Nyagaon Indigo concern, and he obtained a 
decree for Rs. 8,800-11-3 on the 28th September, 1899. It was, 
however, contended that the decree was a money decree only and 
created no lien on the Nyagaon Indigo concern. 

The father of defendant No. 3 Jagatdhar Narain obtained a 
decree for Rs, 17,258-6 against defendant No. 1 on ethe strength 
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of a document which purported to be a mortgage executed in, 
his favour on behalf of defendant No.1 by Mr. Macgilliuray on 
the 7th June, 1896, and in execution of the same put up for 
sale the Nyagaon Indigo Factory with its building and about 
5 bighas of land on which it stood and purchased it for 
Rs. 2,500 on the 13th November, 1899. Mr. Macgiliuray’s 
authority to execute the mortgage was denied and it was alleged 
that it created no charge on the Nyagaon Indigo concern. In g 
the course of that suit the father of defendant No. 3 attached 
the machinery of the Nyagaon Indigo concern and though the 
plaintiff raised an objection based on their rights as prior 
mortgagees under the mortgage deed of the 8th April, 1894 their 
objection was disallowed. They prayed for a declaration that 
the order disallowing their claim was not binding on them. 

The Administrator General was added as a party defendant 
No. 6 to avoid any objection which might be raised for want 
of parties while defendants 4 and 5 were made parties, as defen- 
dant No. 1 had executed a document in favour of Parsotum Lal 
who had transferred it to defendant No. 5. Defendants Nos. 7 to 
to were added because -they had purchased the Nyagaon Indigo 
concern in execution of money decrees, and defendant No. 11 
because she had obtained a decree for 8 annas share in Sadananda- 
pur Factory. 

The contesting defendants have all along been the defendants 
No. 3 aud No. 2. Both deny that the plaintiff acquired any 
right under the mortgage-deed of the 8th April, 1894. They 
allege that the plaintiffs made the payments to Mr. Crowdy of 
the instalments due on that bond simply on the personal 
security of Mr. Carruthers and they deny that there was any 
contract between the plaintifs and Mr. Carruthers that that 
mortgage bond was to be kept alive for their protection or as 
creating in their favour any lien on the property covered by it. 
They contended that after the mortgage bond had been paid off 
in full the mortgage debt was discharged and the bond became 
inoperative and that thereafter the bond could not be legally 


„assigned to the plaintiffs. The assignment ‘made on the 7th 


November 1899 was, therefore, inoperative. 

For defendant No. 3 it was further contended that as the 
assignment was subsequent to the mortgage bond executed in 
his favour by defendant No. 1 and to the decree obtained thereon, 
and the attachment under that decree, he was not bound by it. 
It was further, denied that Mr. Campbell who executed the deed 


e 
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of assignment on behalf of Mr. Crowdy under a géneral power 
of attorney had power to execute the same. Further, defendant 
No. 3 claimed title to the property covered by the mortgage bond 
under the mortgage deed executed in favour of his father on 
the 7th July, 1896 by the defendant No. 1 and under the decree 
obtained in the suit brought on that bond and on his purchase 
of the property sold in execution of that decree on the 13th 
November, 1899. He further denied the genuineness and vali- 
dity of the deed dated the 21st December, 1895 and the two deeds 
dated the 13th November, 1896. Defendant No. 2 claimed to be 
a prior mortgagee to the plaintiff under the deed executed in 
his favour by the defendant No. 1 oh the 18th June, 1895, on 
which he had obtained a mortgage decree for Rs. 8,800-11-3 on 
the 28th September, 1899 and contended that he was not bound 
by the assignment as it was subsequent in date. 

Both defendants pleaded that the suit was bad for multi- 
fariousness, on the ground that the claim by the plaintiff against 
Mr. Carruthers for the loans made on his personal security could 
not, under the law, be added to the claims to recover the debts 
secured by mortgages. A large number of issues were framed 
which it is not necessary to deal with in detail. 

The Subordinate Judge disallowed the plea that the suit 
was bad for misjoinder. 


On the merits he held that the plaintiffs paid off the 
mortgage-debt due by Mr. Carruthers to Mr. Crowdy on their 
own behalf and with their own money to secure the re-payment 
of their own money advanced by them and that they did not 
pay it off as agents for Mr. Carruthers. He found that though 
at the time of the payment of the Ist instalment due on the 
bond of 8th April, 1894, Mr. Carruthers had to his credit with 


them a sum of Rs. 47,550, still at the time of the payment of 


the znd instalment Mr. Carruthers was in their debt to the 
amount of Rs. 42,779 and at the time of the payment of the 


- last he was in their debt to the amount of Rs. 3,08,560. He 


held that it was the clear intention of the plaintiffs to keep 
alive the mortgage of the 8th April, 1894 when the payments 
were made by them. Further, even accepting the contention 
which was urged that the plaintiffs were mere volunteers he held 
that after Mr. Crowdy had accepted the payments from them 
and assigned the mortgage to them they were entitled to stand 
in Mr. Crowdy’s shoes as first mortgagee. He, accordingly, found 
that the -plaintiffs were entitled to recover the amount claimed 
e 
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on the first account and that on the failure of the defendants 
Nos. 1 to 3 and 7to Io to pay up the mortgage debt with- 
in the time fixed the plaintiffs were entitled to foreclose the 
mortgage. 

As regards the claim on the second account he found that 
the document of the 21st December, 1895 was a simple mortgage 
and that the object of the two documents of the 13th Novem- 
ber, 1896 was to keep alive the lien created by the first document 
and that they also created valid mortgages. He held that the 
debts were proved and that the plaintiff was entitled to recover 
the sum of Rs. 1,13,955 with interest and if the same were not 
paid within 6 months by defendant No. 1 then they would be 
entitled to recover it by sale of the Sahagaon Factory and 
from the person of defendant No.1 and from any other pro- 
perties. 

Further, he held that the plaintiff had proved his claim on 
the 3rd account and was entitled to recover Rs. 1,75,752 from 
defendant No. 1 personally. 

Defendant No. 1 did not appear or file a defence and in fact 
the claim of the plaintiffs as against him does not appear to have _ 
been disputed. 

Defendant No. 3 has appealed to this Court in appeal No, 289 
of 1904 and defendant No.2 has appealed in appeal No. 354 
of 1904. Thetwo appeals have been heard together and are 
governed by this judgment. 

A preliminary objection was taken to the appeal of the 
defendant No. 3 on the ground that it had not been properly 
stamped. As, however, it appears that he purchased the Nyagaon_ 
Indigo concern for Rs. 2,500 at the sale in execution of the decree 


obtained on his own mortgage, that apparently must be taken as 


the value of the property affected by the decree ; Venkappa v. 
Narasimha (1). 

Before dealing with the general Sanit raised it is necessary 
to note that the ground of appeal raised by the appellant No, 3. 
in the memorandum of appeal,—that the Subordinate Judge 
ought to have directed that an account be taken from the plain- 
tiffs of the profits realised by them since they have been in 
possession of the property, has not been pressed as the plaintiffs 
have agreed not to press the objection raised in their cross- 
objections that the Subordinate Judge erred in making plaintiffs 
responsible for the costs of defendant No. 3. ° 


(1) (1887) I, L.B 10 Mad, 187 
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The appeals have. however, been argued at length on the 


main points raised which are as follows. 
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In appeal No. 289 of 1904 it has first been contended, but Jagatdhar Narayan 


not very seriously, that the suit is bad for multifariousness. It is 
contended that a claim to recover from Mr. Carruthers the un- 
secured debts amounting to Rs. 1,75,752, could not be joined 
with the two claims to recover the debts secured by the mort- 


" gages, as the defendants other than Mr. Carruthers had no 


concern with the unsecured debts, and it is suggested that the 
joinder of the two causes of action in one suit was not a mere 
irregularity but an illegality and on the authority of the case of 
Varajlal Bhatshanker v. Ramdat Hart Krishna (1) it has been 
argued that such a misjoinder could not be covered by the pro- 
visions of section 578, Civil Procedure Code, for that section “only 
applies to mistakes and irregularities subsequently committed in 
a suit which has been instituted in such a way as to give the 
Court jurisdiction to try it. The suit must first be instituted in 
the manner allowed by law.” It is, however, to be observed that 
the case referred to was one in which two different plaintiffs sued 
for damages on separate causes of action. It is difficult, however, 
to see how the defendant No. 3 or 2 can-have been prejudiced 
by the form in which the suit has been brought. Possibly, defen- 
dant No. 1 might have been prejudiced but he has not appeared 
to say so. This objection though raised in the pleadings does 
not seem to have been pressed in the Court of first instance and 
under the circumstances we do not think that at this stage it 
should be allowed to prevail. ; 

The vital question for determination in these appeals is 
whether the plaintiffs are entitled to come in as first mortgagees 
of the Nyagaon Indigo concern under the mortgage executed 
in favour of Mr. Crowdy on the 5th April, 1894 by the defendant 
No. 1 and by Mr. Charles G. H. Rennie deceased and this main 
question resolves itself into two minor questions, (1) whether the 
plaintiffs are entitled to claim as 1st mortgagees under that mort- 
gage bond by virtue of the assignment made in their favour by 
Mr. Crowdy at the instance of Mr. Carruthers on the 7th Novem- 
ber, 1899, or (2) whether apart from that assignment they are 
entitled to the benefit of that mortgage either by reason of the 
fact that when they paid off the instalments of the debt due 
from Mr. Carruthers under that bond to Mr. Crowdy, there was 
a bargain between them and Mr. Carruthers that they should be 
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entitled to take Mr. Crowdy's place as mortgagees and to have 
the benefit of the security under that bond for the repayment of 
the money advanced by them to pay off the instalments, and 
should also be entitled to an assignment of the mortgage to them, 
or whether they are entitled to claim in equity the benefit of 
that bond as security for those advances on the ground that when 
they made those payments, it must be presumed that they inten- 
ded that the mortgage bond should be kept alive for their benefit 
and protection. 

Now in support of the appeal it has been argued that the 
plaintiffs can claim no benefit under the assignment made on the 
“th November, 1899 as the mortgage-debt had been discharged 
when the plaintiff had paid the last instalment on the 12th 
September, 1899, and an assignment of the mortgage could only 
be made while the mortgage was still alive. The mere fact that 
the plaintiffs had paid off the instalment due under the mortgage 
would not by itself entitle them to the benefit of that bond as 
security for those payments. It must be shown that there was 
an agreement between the parties when the instalments were 
paid, that the mortgage should be kept alive for the benefit of the 
plaintiffs. Otherwise, the demand of a creditor which is paid 
with the money ofa third person and without any agreement 
that the security shall be assigned or kept on foot for the benefit 
of such third person is absolutely extinguished by the payment 
(Sheldon on Subrogation, section 241). It is suggested that 
the plaintiffs advanced the money to Mr. Carruthers, defendant 
No.1 on his personal security, that their accounts showed that the 
sums were entered in them as personal debts due from Mr. 
Carruthers and that the letter [Ex. 8 (12)] written by Mr. Carruthers 
to the plaintiffs on the 6th November, 1899 shows that it was not 
till then that the plaintiffs thought of taking an assignment from 
Mr. Crowdy of the mortgage-bond of the 8th April, 1894. In 
support of these contentions the cases of Mohesh Lal v. Mohant 
Bawan Das (1), Gokaldas Gopaldas v. Purnumal Premsukhdas (2) 
and Dinobandhu Sha Chowdhry v. Fogmaya Dasi (3) also the 
case of Christian v. Field (4) have been relied on. The plaintiffs 
had, therefore, no right to claim a lien on the property under the 
mortgage-bond of the 8th April, 1894 or to priority over the 
defendant No. 3 who was entitled to the Nyagaon Indigo concern 


(I) (1883) I. L. R. 9 Calo, 961, L. R. 10 I. A. 627 

(2) (1884) 1. L. R. 10 Cale. 1035 ; L. R. 11 L A. 18. 
(8) (1901) I. L. R. 29 Cale. 164; L. R. 291. A, 9 
(4) (1842) 2 Hare 177. 
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by virtue of the mortgage-bond executed in favour of his father 
on the 7th June, 1896 by Mr. Carruthers and the purchase made 


on the 13th November, 1899 of the property at the sale held in Jagatdhar N 
execution of the decree obtained on that bond. Nor could the - 


plaintiffs claim any lien on the property by virtue of the bond 
executed on the 21st December, 1895 in their favour by Mr. 
Carruthers, as that was a mere agreement to mortgage and 
created no charge on the property. On the above grounds it 
has been contended that the foreclosure decree granted by the 
Subordinate Judge in respect of tey first item of plaintiffs’ claim 
must be set aside. 

In the appeal by defendant No. 2 the same contentions 
have been advanced as in the appeal of defendant No. 3 and 
it has been denied that the plaintiffs are entitled to claim the 
right of prior mortgagees under the deed of 8th April, 1896, 
and, on behalf of defendant No. 2 individually, it has been 
argued that by virtue of the ekrarnama dated 18th June, 1895 
executed in his favour by Mr. Carruthers defendant No. 1, and 
of the mortgage decree subsequently obtained on that bond on 
the 28th September, 1899 in the suit to which Mr. Carruthers 
and defendant No. 3 were made parties, which decree was 
confirmed on the 1st May, 1900, he is entitled to have his 
mortgage-lien on the Nyagaon Indigo concern declared and 
that it gives him priority over the plaintiffs, and further, that if it 
should be held that the plaintiffs are entitled to priority, then it 
gives him, defendant No. 2, priority over the defendant No. 3. 

It will be convenient to deal with this last argument first. 
It is argued that because in the document of the 18th June, 
1895 there is a covenant to repay and an authority to the 
defendant No. 3, the covenantee to sell the property of the 
covenantor and because it is stated that the property referred to 
in the bond will be held satband or liable for the debt, therefore 
the deed is a mortgage-bond. It was argued that in creating 
a mortgage it is sufficient if it appears from the deed that it 
was the intention of the parties to create a charge upon the 
bond. Ifthe intention can be collected from the instrument, 
the form of expressing it is not material, The cases of Ray- 
kumar Ramgopal Narayan Sing v. Ram Dutt Chowdhury (1), 
Kishan Lalv. Ganga Ram (2) and Nabin Chand Naskar v. 
Ray Coomar Sarkar{3) are relied on. 


a (1870) 5 B. L R. 264; 18 W. R., F, B, 82. VA (19993 I, L. R. 13 Al 28. 
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CWE. We are, however, unable to accept the view that from the terms 
En 1908. of the document relied on it is clear that it was intended to 
Jagatdhar Narayan, create a mortgage. : 

Singh z The bond on the face of it is an ordinary bond on 

A AL Brown . which Mr. Carruthers agreed to repay loans up to Rs. 5,000 

Gopi Tal which might be made to him by the defendant No, 2, and 

r. admitted that if he failed to do so the defendant would be 

A, M. Brow entitled to recover the debt by sale of the Nyagaon factory and 
Brett, J. from his person and other properties. This general admission ; 


-of liability which was merely that the defendant No. 2 could 
recover his debt as provided under the law, created’ no special 
lien on the Nyagaon Indigo concern. Further, it seems that the 
deed was registered as an agreement in Book I and not as a 
mortgage which would have been copied in Boók IV under the 
Registration rules. The registration was effected by Mr. 
Carruthers but the defendant No. 2 never took any steps to 
have the document registered as a mortgage. This circumstance 
is evidence of the intention of the parties to the document 

t to treat it as an agreement rather than a mortgage (see. 

Najibulla Mulla v. Nusir Mistry (1.) 

-Under that bond or on the decree obtained thereupon the 
defendant No. 2 could not, therefore, claim any priority- as 
mortgagee over the plaintiffs. 

It remains then to deal with the main point and its 
decision must mainly depend on the view we take of the facts. 
The first argument is that the plaintiffs must be held to have 
paid off the instalment due from Mr. Carruthers to Mr. Crowdy ` 
on the mortgage-bond of the 8th April, 1894, on the per-` 
sonal security of Mr. Carruthers. This seems hardly probable 
on the face of it, considering that the amount paid off was over 
Rs. 60,000. It is quite clear from the evidence that the instal- 
ments were not paid out of monies belonging to Mr. Carruthers- 
in the hands of the plaintiffs. The money was paid out of the 

~ _ funds of the plaintiffs, and the mere entry of the various sums. 

paid in the accounts kept of advances made to Mr. Carruthers 
by the plaintiffs would not by itself indicate that the advances 
were made on the personal security of Mr. Carruthers only and 
were treated as personal debts. It is to be presumed that 
advances made on security would similarly have been entered 
in the accounts. It appears, however, that sums such as those 
under consideration in this suit advanced for paying off 
° (1) (1881) I, L, R. 7 Cale. 198, 


° 
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mortgages and making extensions to the factories, were entered in 
a special account called the “Block account.” Advances for work- 
ing the factory were entered in another under the head of “outlay,” 


-and advances for private expenses were entered in another. Now, 


it is clear from the evidence that the advances made on account of ` 
outlay and entered in'the “ outlay account” were always regard- 
ed as secured by a first charge on the outturn of indigo. It seems 
only reasonable to hold that the advances made under the head 
of “ Block account” were similarly regarded as advances made on 
security and not as mere personal debts. 

The question, however, is, were the advances made under the 
head of “ Block-account” to pay off the mortgage to Mr. Crowdy 
secured by the mortgage to Mr. Crowdy, that is to say, either (1) 
by keeping it alive for the benefit of the plaintiffs, or (2) by 
virtue of the doctrine of subrogation, or (3) by the formal 
assignment made on the 7th November 1899 ? 

Now it has been laid down by their Lordships of the Privy 
Council in the case of Mohkesh Lal v. Mohant Bawan Das (1) 
that whether a mortgage paid off has been kept alive or extin- 
guished depends on the intention of the parties, the mere fact 
that it has been paid off not deciding the question whether or 
not it has been extinguished. Express declaration of intention 
will cause either the one result or the other, and, in the absence 
of such expression, the intention may be inferred either one way 
or the other ; and in the case of Gokaldas Gopaldas v. Puranmul 
Premsukh Das (2) they have also laid down that in India the 
question to ask is, in the interest of justice, equity and good 
conscience, there applicable, what was the intent of the party 
paying off the charge, and that the ordinary rule is that a man 
having a right to act in either of two ways, shall be assumed 
to have acted according to his interest. This principle has been 
followed in Tulsa v. Khub Chand (3) and Dinobundhu Shaw 
Chowdhury v. Fogmaya Dasi (4.) 

In England, the law laid down by Vaughan Williams L. J. 
in the case of Jn re Wrexham and Railway Co. (5) also seems 
to apply tothe fact of the present case. His Lordship said :—I 
very much doubt whether, either at law or equity, a man who 
pays off a debt at the request of another is necessarily to be 
treated as an assignee, but very little evidence will be sufficient 
to establish that as between himself and the person at whose 


(1) (1883) 1. L.R 9Wale. 961. , (8) (1891) I, L. R. 13 ALR, 581. 
(2) (1884) I. L. R, 10 Oale. 1035. (4) (1901) I. L. R, 29 Cale. 154, 
(5) (1899) 1 Oh, 440. . 
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request he has paid off the debt, it was intended that he should 
be treated as the transferee of the securities, if such there be, in 
the hands of the creditors,” 

What evidence and presumption then is there in this case 
to support the view that the intention of the plaintiff when they 
paid off the mortgage debt was to keep it alive for their pro- 
tection. There is, it is true, no direct evidence of any formal 
bargain or agreement, but there is the fact that when the . 
plaintiff made the advances up to Rs. 30,000 only on the outlay 
account they protected themselves by the agreement of the 
25th December, 1895 which was supplemented by the later deeds 
of the 13th November, 1896 which undoubtedly created a charge 
on the properties specified therein as security for the total ad- 
vances amounting to Rs. 80,000. If for these advances the plain- 
tiffs were careful in express terms to demand security and obtain 
it, is it reasonable to suppose that they advanced Rs. 60,000 
which was three fourth the value of the factory, without an agree- 
ment or understanding that after payment of the mortgage-debt 
they would be entitled to stand in the shoes of the mortgagee ? 
We think it would not be reasonable. 

The presumption in favour of it having been the intention 
of the plaintiffs to keep the mortgage alive for their benefit when 
they paid off the instalments is much stronger. It was clearly 
for their benefit in order to secure the recovery of the money 
so paid, and it isto be presumed that their intention was in 
accordance with their interest. Moreover, at the time of the 
second instalment at least, they were substantially interested 
in the factory as Mr. Carruthers was then in their debt to the 
extent of Rs. 42,779 for advances made to work the factory 
which were only recoverable out of the indigo manufactured. 
This raises an even stronger presumption that their intention 
when they paid off the instalments was that the mortgage should 
be kept alive for their benefit, and that in itself would entitle 
them to come in as first mortgagees in this sujt. 

Further, the fact that at the time of the payment of the 
second instalment, Mr. Carruthers was in their debt to the 
extent of Rs. 42, 779 would be sufficient to place the plaintiff in 
the position of a person who though not personally bound to 
discharge adebt found himself obliged to do so in his own 
protection and in such position they had a right to the assign- 
ment of the security held by the creditor, Mr. Crowdy when the 
mortgage-debt was paid off. 
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Moreover, the deed of the 25th December, 1895, Exhibit 
C executed by Mr. Carruthers in favour of the plaintiffs by which 


- he agreed to give them a first mortgage on the Nyagaon Indigo 


Factory for Rs. 30,000 in itself created an equitable mortgage 
in their favour and after the two deeds which were supplemental 
to this agreement were executed on the 13th November, 1896 a 
valid charge on the: Nyagaon Indigo concern as well as on Mr. 
Carruthers’ shares in Sohagra and Sadanandapur concern were 
created in favour of the plaintiffs. After that they were in the 
position of puisne mortgagees and when thereafter they paid 
off the last 3 instalments due to the first mortgagee, Mr. Crowdy 
and so redeemed his mortgage they were, entitled to come in by 
subrogation in the place of Mr. Crowdy as mortgagees under 
that bond. On this ground also we think that the plaintiffs were 
entitled in this suit to come in as first mortgagees. 

Finally, they were certainly entitled to come in as such by 
virtue of the assignment executed in their favour by Mr. Crowdy, 
through his general attorney, at the request of Mr. Carruthers on 
the 7th November, 1899. It was suggested to us that the general 
power of attorney to Mr. Campbell had not been proved. In the 
lower Court it was not disputed and seems to have been admitted 
without objection. The point cannot be taken now in appeal. 
The mortgage had been kept alive in the plaintiffs’ favour and 
they took the assignment ex abundanti cautela (see Ghose on the 
Law of Mortgage in India p. 400) from Mr. Crowdy as soon as it 
was possible for them to do so after paying off his debt. They 
could not have taken it earlier. When the mortgage was paid 
off it rested with Mr. Crowdy either to execute a re-conveyance 
of the property in favour of Mr. Carruthers or to assign over the 
bond to him. The assignment of the mortgage to the plaintiffs 
under Mr. Carruthers’ direction clearly gave to the plaintiffs all the 
rights as first mortgagees which Mr. Crowdy had under the bond. 

We may observe that the price at which the defendant No. 3 
bought the Nyagaon Indigo Factory vfz., Rs. 2,500 in satisfaction 
of his own decree indicates clearly enough that it was generally 
known that the plaintiffs were the first mortgagees. 

We hold, therefore, that on all the three grounds the plain- 
tiffs were entitled in this suit to come in as first mortgagees under 
the bond of 8th April, 1894. 

We may observe that the case of Patten v. Bond (1) on 
which the learned? counsel relied in support of the plaintiffs, 

(1) (1889) 37 W. B Eng. 873, R 
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respondents does not apply to a case like the present. In that 
case the person who paid off the mortgage on that property to 
save it from sale was held to have a right to stand in the shoes ` 
of the trustees to that property, and as such to be entitled to 
avail himself of any lien which they might have on the trust- 
property and it was held that if a trustee had paid off the debt 
he would certainly have been entitled to stand in the shoes of 
the mortgagee with reference to the trust estate. 

The result is that we confirm the judgment and decree of 
the Subordinate Judge and dismiss both appeals with costs. 
Hearing fee, 500 Rupees in No. 289. 


o 


N. K. B, , Appeals dismissed. 


Before Mr. A a aud re Fustice Ormond. 
RAMESWAR SINGH 


V. 


BHOONESWAR JHA AND OTHERS.” 


Bengal Tenancy Act (VIII of 1885) Ohapter X, Seos. 105, 109 (3)—Second 
appeal— Decision settling a rent, meaning of—Sections 30,37, 58, 104, 
109, 113—Act LII (B.0.) of 1898. 


The words “not being a decision settling a rent” in section’109 (8) of the 
Bengal Tenancy Act refer not only to a decision by which existing rents are 
varied, but also toa decision by which existing rents are maintained as fair 
and equitable, The words “settle.a fair and equitable rent” in section 105 (1) 
do not exclude a case in which the existing rent is not varied. 

When, therefore, a Special Judge, on appeal from the decision of a Settle. 
ment Officer on an application by the landlord under section 105 (1), holds that 
no case has been made out for an enhancement of rent on any of the grounds 
stated in the application, 

Held, that this isa decision settling a rent within the meaning of section 
109 (8) of the Act, and consequently no second appeal Nes to the High Court 
from this decision. 

Bhewbarat Koer v. Nirpat Roy (1); Lala Kirat Narayan v. Palukdhari 
Pandey (2) and Achka Mian v, Durgacharan (8) referred to, 

Sections 37, 105 and 118 of the Act discussed with reference to the ques- 
tion as to what is meant by a settlement of rent, 

* Appeals from Appellate Decrees Nos. 2085, 2418 and 2419 of 1903 against 
the decree of A. E. Staley, Esq., District Judge, Mozafturpore, as Special 


Judge, dated 27th June, 1908, reversing a decree of Moulvi Mohiuddin ed, 
Assistant Settlement Officer of Durbhanga, dated the 16th November, 1902. 


(1) (1889) L L, B 16 Cale. 596, (2) (1889) I. L, R. 17 Cale. 326. 
° (8) (1897) I. L. R., 26 Oalo., 146, 
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Appeal by the Plaintiff. 

Application for settlement of rent under section 105 (1) 
of the Bengal Tenancy Act. 

The material facts and arguments are set out in the 
judgment. 

Dr. Rash Behary Ghose with Babu Ram Charan Mitra for 
the Appellant, 

Babu Laksmht Narain Singh for the Respondents. 

The judgment of the Court was as follows: 

Mitra J.—One of the estates of the plaintiff, who is the 
appellant before us, was surveyed under chapter X of the Bengal 
Tenancy Act. The final publication of the record was made on 
the 6th December, r901. On the 18th February, 1902 the plaintiff 
applied for the settlement of fair rents on the ground of the 
prevailing rate being higher than that paid, on the ground of 
the rise of the price of staple food crops, and on the further 
ground of increase in the areas of the holdings. The petitions 
were expressly made under section 105 of the Act and it does 
not appear to us that there is any other section of the Act 
under which the applications could be made. 

The Settlement Officer held on the 16th November, 1902 


that the plaintiff was entitled to increase of rents on account . 


of increase in areas. On appeal, however, the Special Judge 
under the Act has dismissed the applications, he being of opinion 
that no case was made out for enhancement of rents on any of 
the grounds stated in the applications. 

Appeals have been presented to us from the decision of the 
Special Judge, anda preliminary objection has been taken by 
the learned vakil for the respondents that the appeals are not 
entertainable under the provisions of section 109 sub-section (3). 
If these cases were governed by the Bengal Tenancy Act before 
its amendment by Act IH (B.C.) of 1898, there could be no 
doubt that the appeals would not be entertainable. Z7 Shewbarat 
Koer v. Nirpat Roy (1), Lala Krist Narain v. Palukdhart 
Pandey (2), and Achka Mian Chowdhury v, Durga Churn Law (3), 
it has been expressly held that no appeal lies from an order 
settling rent under Chapter X of the Bengal Tenancy Act, as 
the settlement of rent under section 104 of the Act included 
increase of rent for increase in area. 

The question before us is, whether the words in sub-section (3) 


(1) (1889) I, L. R, 16 Calc. 696, (2) (1889) I, L. R, 17 Calo, 826, 
(8) (1807) 1. L, R, 25 Valo, 146. 
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CINE of section 109 A “not being a decision settling rent” in- 

1906, clude cases like the present, in which the existing rents were 

not varied and the increase of rent was sought for on amongst 

other grounds the increase in the area of the holdings. 

ona Section 105, sub-section (1), enables a landlord to make an 

Mira, J, application within two months of the final publication of the 
record of rights under section 103 A, sub-section (2) for the 
settlement of rent, and the section lays down that the Settlement 
Officer should then settle fair and equitable rent in respect of * 
the lands held by the tenant. The Settlement. Officer is bound 
under the law to settle fair and equitable rent, but the law does not 
necessarily contemplate that the rent should either be abated 
or be enhanced. On the other hand, sub-section (4) of section ` 
105 expressly says that in settling rent under this section the 

_ Revenue Officer shall presume, until the contrary is proved, that 

the existing rent is fair and equitable, intending thereby that 
when a Revenue Officer finds that the rent paid is fair and 
equitable and does not, therefore, vary the rent, either by an 
order for abatement or by an order for enhancement, the order 
amounts to settling a fair and equitable rent within the meaning 
of sub-section (1). 

Section 37 of the Act puts a limitation to the right of 
bringing a suit for enhancement of rent within 15 years of an 
enhancement, either by contract or by a decree of Court. But 
the limitation is not confined merely to cases where enhancement 
is actually made. It applies to cases where a suit for enhance- 
ment is dismissed on the merits. Section 37 should be read - 
with section 113, as they are based on the same principle. It 
would seem that the Legislature contemplates that settling fair 
and equitable rent means not only variation of rent, but also fixing 
the same rent which was paid before as fair and equitable. We 
cannot, therefore, read the words in sub-section (3) of section 109 A 
“not being a decision settling a fair rent,” as indicating a 
variation of rent and not a case where the same rent as was paid 
before is considered to be fair rent. pi 

It is also clear from section 113 ofthe Act that the jurisdiction 
of Revenue Officers under Chapter X of the Actis not confined 
to cases of enhancement of rent on the ground of the prevailing 
rate being higher, or on the ground of an increase in the price 
of staple food crops, but also on the ground of alteration in the 
area of the tenure or holding. A Revenue Gfficer acting under 
Chapter X has the powers and has to do the duties of a Survey 
Officer under the Survey and Demarcation Act and has to ascer- 


7 E 
Rameswar Singh 
v, 


Bhooneswar Jha. 
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tain the areas and boundaries of holdings, and in settling rents 
he must take into consideration the areas of the holdings. The 
operation of section 105, sub-section (1) cannot be limited to 
variation of rents on the grounds specified in section 30, but 
necessarily includes variations contemplated by section 52. By 
section 104 of the Act before its amendment, the Revenue 
Officer was expressly authorized to fix increased rent on account 
of excess in area. But notwithstanding that the section has been 
j repealed, section 113 indicates that the Revenue Officer has under 
section 105, sub-section (1) power to increase rent on the ground 
of excess area or to decrease the rent of a holding if it be found 
to contain less land than that for which the landlord was 
getting rent. 

That being so and having regard to the previous cases 
under the law before its amendment, we cannot but come to the 
conclusion that these second appeals are not maintainable. The 
preliminary objection, therefore, prevails and these appeals are 
dismissed with costs. 

H. S. Appeals dismissed. 


Before Mr. Justice Rampini and Mr. Fustice Mookerjee. 


PURNA CHANDRA MANDAL AND OTHERS 
v. 
RADHA NATH DAS AND OTHERS." 


Mortgage doores — Execution of decres—Application for a decree under Sec, 80 
Transfer af Property Aot (IV of 1882), Sec, 90—Step in aid of execu- 
tion—Limitation Act (XV of 1877), Sch. IZ, Art, 178— Application in 
accordance with law, meaning of. 

An application for a decree absolute under section 90 of the Transfer of 
Property Act isan application for a supplemental decree in the snit and not 
an application in ald of execution of the original decree within the meaning 
of Art, 178 of Sch. II of the Limitation Act, 

Durga Dat v, Bhagwat Prasad (1) and Ram Sarup v. Ghansani (2) 
dissented from. 

Quere,—Where the ‘apres decree contained a clause entitling the 
decree-holder to proceed” against property of the ‘judgment-debtor other than 
those included in the mortgage-decree, whether an application for a decree 
under section 90 was or was not necessary, 

Where the sale of the mortgaged properties is set aside, an application for 
a decree under section 90 is not an application in accordance with law within 
the aie of Art. 178 so ag to save limitation. 


eal from Appellate Order No. 457 of 1905 against an order of F. J. 
fatten , Additional District Judge of Jessore, dated the 6th June 1905, 
affirming that of Babu Sashi Kitmar Ghose, Munsiff, Narail, dated the 22nd 
February 1905, 
(1) (1891) I. L, R. 13 All. 356, (2) (1899) I, L, B, 2f All, 458. 
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Appeal by the Judgment-debtors. 

Application for execution of a mortgage~decree. 

The facts and arguments appear sufficiently from the 
judgment. 

Babu Satish Chunder Ghose for the Appellants. 

Babu Surendra Chandra Sen for the Respondents. 

$ C A V. 

The following judgments were delivered : : 

Rampini J.—This is an appeal against an order of the 
Additional District Judge of Jessore, passed in an execution 
case. 

He held that the decree-holder was entitled to execute 
a decree passed in his favour on the yth September, 1894. The 
decree-holder’s application for execution was made on the 15th 
November, 1904 #.¢., admittedly out of time. But the decree-holder 
contended that execution of his decree, which was a mortgage 
decree, was saved from the bar of limitation by applications 
under section 90 of the Transfer of Property Act made on the 
3rd January, 1899, 4th December, 1901, and 19th June, 1903. It 
is conceded that, if these applications do not save execution 
from being barred by limitation, the present application for 
execution is long out of time. 

The Additional District Judge held that these applications 
do save execution from being barred and he has done so on the 
authority of the ruling in Dina Nath Mitter v. Bejoy Krishna 
Das (1), in which it has been laid down that it is unnecessary 
to apply under section 90 for a supplemental decree when the 
decree, as in this case, gives power to proceed against the person 
of the mortgagor as well as against the mortgaged property and 
that the decree-holder made these applications in good faith 
under the impression that the mortgaged property had been 
sold free of incumbrances and that these applications were 
necessary to protect his interests. 

The judgment-debtors appeal. On their kehalf it is contended 
that the Judge is wrong in this particular case, because the 
sale of the mortgaged property‘was set aside on the 5th June 
1897, and so the decree-holder was bound to proceed against it 
in the first instance, and that whether supplementary decrees 
under section 90 are required or not, application for such decrees 
do not save limitation, not being applications in execution but 
applications for supplemental decrees. 

s (1) (1908) 7 C. W. N. 744, 
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On behalf of the respondent it is, however, urged that appli- 
cations for decrees under section 90 are applications in execution 
and the rulings of the Allahabad High Court in Durga Dai v. 
Bhagwat Prasad (1), Ram Sarup v. Ghansani (2) are relied on. 

We are unable to agree with the view of the Allahabad 
High Court on this point. It is clear from the decisions of this 


Court in Lalla Tirhini Sakai v. Lalla Hurruk Nardin (3) and ~ 


Dina Nath Mitter v. Bejoy Krishna Das (4), that decrees passed 

° under section go of the Transfer of Property Act, whether they 
may in any particular case be required or not, are supplemental 
decrees, and are separate and distinct from the original decree. 
On this view it is impossible to regard applications for decrees 
under section go as applications in execution of the original 
decree. 

Moreover, as the sale of the mortgaged property in this 
case had been set aside on the sth June, 1897, the decree-holder 
was not justified in subsequently applying for supplemental 
decrees under section 90. He may have done so in good faith, 
but on a mistaken view of the facts. Hence on the authority of 

~ the ruling of the Allahabad High Court in Munawar Husain v. 
Jani Bijat Shankar (5), they cannot be held to be applications in 
accordance with law to do something in aid of execution. In the 
judgment in that case it is said: “applying in accordance with 
law means applying to the Court to do something which by law 
that Court was competent todo. It does not mean applying to 
the Court to do something which either to the decree-holder’s 
direct knowledge of facts or his presumed knowledge of law he 
knew that the Court was incompetent to do.” 

Hence, the application for execution of the decree in this 
case would seem to be time-barred. We, accordingly, decree this 
appeal with costs. We-assess the hearing fee at 3 gold mohurs. 

Mookerjee J.—The substantial question of law which calls 
for decision in this appeal is whether the application presented 
by the respondents fgr execution of a decree is barred by limi- 
tation. The facts, so far as it is necessary to state them for the 
determination of this question, are not open to any doubt or 
dispute. On the 7th September, 1894, the respondents obtained 
a decree, in a mortgage suit which was made absolute 
- on the 23rd May. 1896. On the 18th September, 1896, the 
decree-holders presented a petition for execution and in the 


a) (1891) I. D. R. 18 All. 356, (8) (1898) I. L. R. 21 Cale, 26. 
2) (1899) T. L. R, 21 AU. 453, (4) (1908) 7 O. W. N, 744. 
(5) (1905) I. L. R, 27 AU, 619, 
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course of the proceedings thus instituted, the mortgaged proper- 
ties were sold on the 19th January, 1897. The sale was, however, 
set aside on the 5th June, 1897 for reasons which it is unnecessary 
to state for the purposes of this appeal. On the 3rd January, 
1899 the decree-holders presented a second application for 
execution. Meanwhile, the mortgaged properties had apparently 
been sold’in execution of a decree for arrears of rent due to the 
superior landlord. The mortgagees, decree-halders, assumed 
that the properties had passed freed from their lien and could 
not be followed.. They allowed, therefore, their application for 
execution to be dismissed for default on the rth April, 1899, 
and on the same date made an application for a personal decree 
under section 90 of the Transfer of Property Act. This appli- 
cation also does not appear to have been prosecuted. On ‘the 
4th October, 1901, the decree-holders made a second application 
for a personal decree under section 90. An ex-parte decree 
under that section was made on the ist February, 1902 and 
onthe zoth May the decree-holders applied for execution of 
this decree. The judgment-debtors, however, made an applica- 
tion under section 108 Civil Procedure Code and the ex-parte 
decree under section 90 was set aside. On the 17th June, 1903, 
the decree-holders made a third application for a personal 
decree under section go and an order was made in their favour. 
Upon appeal, however, the decree under section 90 was set aside 
on the 13th April, 1904. On the 15th November 1904 the 


- decree-holders initiated the present proceedings for execution 


of the original mortgage-decree apparently on the grounds that 
the sale in execution of the rent-decree had not in any way 
affected their lien and that the mortgage decree also contained 


` aclause which entitled them to proceed against properties of 


the judgment-debtors other than those included in the mort- 
gage. The judgment-debtors objected that the application was 
barred by limitation. The Courts below have concurrently held 
that the application is not so barred and the, correctness of this 
view is challenged before us on behalf of the judgment-debtors, 
In my opinion, the contention advanced on behalf of the 
appellants is wel] founded and must prevail. 

Under Art. 179 of the second schedule to the Limitation 
Act, any application for execution of the mortgage-decree must 
be made within three years of the date of the decree or within 
three years from the date of applying in decordance with law 
to the proper Court for execution or to take some step in aid of 
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execution of the decree, the present application for execution 
is admittedly made more than three years after the date of 


the decree. The question, therefore, arises whether it has been ` 


made within three years from some other application satisfying 
the requirements of the 4th clause of the third column. It is 
argued on behalf of the judgment-debtors, respondents that 
the applications which satisfy these requirements are, (1) the 
applications for a decree under section 90 of the Transfer of 
Property Act and (2) the application to execute the decree 
under section 90 before such decree was set aside under section 
108, Civil Procedure Code. In my opinion, none of these appli- 
cation saves limitation. Clause 4 of Art. 179 requires that the 
application from which the extended time is to run must be 
onein accordance with law to the proper Court for execution 
orto take some step, in aid of the execution of the decree. 
Explanation 2 defines the phrase ‘proper Court’ to mean the 
Court whose duty it is to execute the decree. Now an appli- 
cation to the Court to make a decree unfler section go is neither 
an application for execution nor one which invites the Court 
to take some step in aid of the execution of the decree. 
Section 90 clearly contemplates a decree for money sup- 
plemental to the decree for sale of the mortgaged properties. 
When such a decree has been obtained it may be exeeuted as a 
decree for money, but I am unable to appreciate how an applica- 
tion to obtain such a supplemental decree may in any sense be 
regarded as an application for execution of the decree for sale 
or an application which invites the Court to take some step in 
aid of execution of the decree for sale. Section 90 proceeds 
upon the assumption that the d@cree for sale has been executed 
and that the proceeds of the sale held theréunder have proved 
insufficient to pay the amount due to the mortgagee. It 
cannot, therefore, be contended that an application to obtain the 
supplemental decree founded on the assumption that the remedies 
of the mortgagee under the decree for sale have been exhausted 
and have proved insufficient to satisfy his demands, can in any 
sense be regarded as an application for execution of that decree 
or an invitation to the Court to take some step in aid of exe- 
cution of that decree. Besides, an application under section 90 
is an application in the suit. The plaintiff in his plaint prays 
for a decree,for sale as also for a personal decree. The Court 
in the first instance*gives a decree for sale and then determines, 
if necessary, at a subsequent stage whether the plaintiff should 
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Clvin have also a personal decree. In making this supplemental decree, 
1908. the Court has to consider, if any question of limitation arises, 
Purna Ghandra Whether the personal remedy was barred at the date of the 
Mandal institution of the suit and not whether it would be barred at 


Radha Nath Das, the date of the application under section 90 [Miler v. Runga (1), 
Mookerjee J. Hamidudin v. Kedar (2), and Chattarmal. v. Thakuri (3)]. I 
— am not unmindful that the view I take is contrary to 
that taken by the Allahabad High Court in Ram Sarup v. 
Ghattrant (4), where the learned Judges held that an appli- 
cation under section go is an application in the execution 
of the original decree and that it is governed by Art. 178 of the 
Limitation Act. This viéw is based upon the opinion expressed 
in two earlier cases, Durga Dat v. Bhagwat Prasad (5), and 
Musaheb Zamun Khan v. Mayat-ul-lah (6). It appears. to me, 
however, that some of the reasons given in the latter case go 
to support my view. The learned Judges assented to the view of 
Mr. Justice Straight that sections 88 and 90 clearly contemplate 
two distinct decrees, although both of them are made in one 
and the same suit. They further held that although the ap- 
plication for a decree under section 90 is in one sense an applica- 
tion in execution it cannot be regarded as an application in the 
execution of the decree for sale made under section 88.. If this 
view be sound, as I think it is, the conclusion seems to me to be 
irresistible that if a question of limitation arises in relation to - 
the execution of the decree for sale, an application under Sec. 90 
cannot rightly be regarded either as an application in execution 
of that decree or an application to the execution Court to take © 
some step in aid of that execution. The same view was 
taken by Ismay J. C. in Ramdayal v. Mahomed Ghouse (7), 
where he pointed out that section 90 of the Transfer of 
Property Act read in conjunction with the sections which 
precede it, indicate that there are two distinct decrees to be 
passed, one under section 88 in the suit for sale and the other, 
a further decree in the same suit, under section 90, upon the 
application of the decree-holder in accordance with the terms of 
that particular section. This view is also in harmony with that 
taken in the cases of Raj Singh v. Parmanand (8), Musaheb 
Zoman Khan v. Mayat-ul-lah (9), and Sonatun v. Ale Newaz (10). 


(1) (1886) I. L, B. 12 Calo, 389, (8) (1892) 1. L, B. 14 All, 618, 
(2) (1898) I. L. B. 20 AH. 386, (7) 1 Nag L. Ip 148. 

(8) (1808) I. L. R. 20 All, 512. (8) (1888) L L. R. 1) All. 486. 
(4) (1869) I. L. R. 21 All. 453. (9) (1892) LL, B. 14 All. 523. 
(6) (1891) eI, L. R, 13 All. 386. (10) (1889) I. L. R. 16 Calo, 428. 
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It seems to be obvious that the object of section 9o is to obviate 
the necessity for a fresh suit possibly in a Court different from 
that which passed the decree for sale; the proceedings founded 
onan application under section 90 are a continuation of the 
original suit; the relationship of decree-holder and judgment- 
debtor created by the decree for sale is no longer of any 
benefit to the decree-holder, and the parties are, therefore, 
again practically relegated to the position of plaintiff and 
defendant. 
Judges of the Madras High Court who decided the case of 
Malltkarjunadu vy. Linga Murti (1), I am unable to assent 
to the view, that an application under section 90 may be 
regarded as an application for execution of the mortgage 
decree ; that view is hardly consistent with the position main- 
tained by Mr. Justice Bhashyam Ayyangar that the decree under 
section go is a decree in the suit, and that the mortgagee has to 
make a separate application for execution of this fresh or supple- 
mental decree. It may be observed that there is a considerable 
divergence of judicial opinion upon the question of the precise 
character of a decree sist under sections 86 and 88 of the Transfer 
of Property Act. This Court has held that an application for 
an order absolute under section 89 is not an application for 
execution, so that Art. 179 cannot apply [dyeedhia v. Baldeo (2) 
Abkikunnissa v. Roop Lal (3) and Pramatha Chandra v. Khetra 
Mohan (4)], nor is the application one under the Code of Civil 
Procedure so as to make Art. 178 applicable ; Ztluck v. Parsotun (5). 
The Allahabad High Court has, on the other hand, held 
that the application for an order absolute is an application for 
execution [Kedar Nath v. Lalji (6), Oudh Behari x. Nageshar (7) 
and Baldeo v. Tbu Hatdah (8) } although there is some divergence 
of opinion as to whether Art. 179 applies as held in Chunnt Lal 
v. Harnam Das (9) and Permeshri Lal v. Mohan (10) or whether 
Art. 178 applies as indicated in 4% Ahmad v. Nastran (11). The 
Madras High Court has held that an application for an order 
absolute is an application for execution (Mallikarjunadu v. 
Linga Murti (1)) although it may be a question of some nicety to 
determine in each case whether Art. 178 or Art. 179 would 


(1) (1902) I. L. R, 25 Mad. 244. (6) (1889) 1. L. B. 12 All, 61. 

(2) (1804) I. L. R. 21 Calo. 818. (7) (1890) I. L. B. 13 All. 278 

(8) (1897)}6I. L R. 25 Cale. 133, (8) (1905) 1. L. R. 27 All, 625 

(4) (1902) L L. R,®9 Cale. 651. 9) (1898) I. L. R. 20 All, 802 

(5) (1895) I. L. R. 22 Oale, 924. (10) (1898) I. L. B. 20 AlL 357 
(11) (1908) I. L R, 24 All. 542.  ,’ 


With all respect for the majority of the learned’ 
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govern the application, Rungtak v. Nanjappa (1). The Bombay 
High Court seems to favour the view that an application for an 
order absolute is an application for execution governed by Art. 
179; Bhagawan v. Ganu (2). If we adopt the view which has 
prevailed in this Court, véz., that an application for an order 
absolute under section 89 is an application in the suit and not 
an application for execution, it follows necessarily that an applica- 
tion under section 90, for a supplemental decree is also an 
application in the suit. Even if, however, the view maintained 
by the other High Courts as to the true nature of an application 
under section 89 were adopted, it seems to me that an application 
under section 90 stands upon an entirely different footing. 
For the reasons already stated, I must respectfully dissent from 
the view taken by the learned Judges of the Allahabad High 
Court in Ram Sarup v. Ghaurani (3), and I must hold that the 
applications under section 90 upon which the respondents place 
reliance were not applications to the execution Court, either for 
execution or for taking some step in aid of execution of the 
mortgage decree, and that consequently they are not sufficient 
to save the present application from the bar of limitation. It 
may be added that the view Ihave taken as to the relation 
between this decree for sale and the supplemental personal decree 
may be supported to some extent by the analogy of the distinc- 
tion which has always been recognised between the execution of 
a decree for possession and a decree for mesne profits after the 
latter have been ascertained ; Puran Chandy. Roy Radha Kishen (4) 
and Radha Prasad v. Lal Sahab Rai (s). This is of course 
subject to the observation that in the case of an application for 
ascertainment of mesne profits, it is expressly declared to be an 
application in execution under section 244, Civil Procedure Code. 
As regards the application which was presented for execution 
of the exparte supplemental decree subsequently set aside under 
section 108, Civil Procedure Code, it is manifestly of no avail to 
the respondents. It was no doubt an application to the execution 
Court, but it was not an application with reférence to the decree 
which is now sought to be executed, and it cannot, therefore, be 
relied upon as taking the case out of the Statute of limitation. 
There is another point of view from which the application 
of the respondents must be regarded as barred by limitation. 


21 All. 453. 
19 Cale, 182, 
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(1) (1908) I. L. R. 26 Mad. 780. (8) (1899) d. L. R. 
(2) (3899) I. L. R. 28 Bom. 844. _ (4) (1891) L L, R. 
(S) (2800) I L. R. 13 All, 68 at 65; L, R. 17 L A. 
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They now seek to proceed upon the assumption that the original 
decree in the suit contained a direction for the sale of the mort- 
gaged properties and also entitled them to proceed against the 
‘mortgagors personally without obtaining a decree under section 
go. Itis not necessary to examine whether this view is well 
founded, but it may be added that it seems to be supported by 
the case of Dina Nath v. Befoy Krishna (1) which is apparently 
in conflict with the earlier decision in Lalla Tirhtni v. Lalla 
° Hurruk Narain (2). Assuming, however, that this view of the 
decree-holders is well- founded, the applications under section 90 


were nòt only unnecessary but such as the Court was not com- . 


petent to grant and, therefore, upon the authority of Munawar 
Husain v. Jani Bijat Shankar (3), could not save limitation. On 
the other hand, if we hold, that a decree under section 90 was 
necessary, as no such decree has been made, there is no personal 
decree capable of execution, and so far as the present application 
relates to the execution of the decree for sale, it is clearly barred, 
as no steps have been taken in respect thereof between the 
3rd January, 1899 and the 15th November, 1904. 

On these grounds, I agree with my learned brother that this 
appeal must be allowed, the orders of the Court below discharged 
and the application for execution dismissed with costs in all 
the Courts. 

N. K. B. - Appeal allowed. 


(2) (1908) 7 ‘C. W. N. 744, (2) (1893) I. L. R. 21 Calc. 28. 
(8) (1905) I. L R. 27 ANL 619, 


Before Mr. Justice Ghose, Acting Chief Justice, Mr. Justice 
Rampini and Mr. Justice Harington. 


MARIAM BIBI 29 fna 333. 
v. 
JOYNAB BIBI.* 


Res judicata—Oivil Procedure Code, Beo. 18—Two oases tried together Appeal 
in one—Judgment on partioular issue, if final. 


Per Ghose, O. J. (Aoting.) and Harington J. (Rampini J. dissentiente) :-— 

The decision of an issue in one of two suita tried together and decided by 
the same judgment, which is not appealed against, cannot operate as res 
fxdicata so far as the same issue is concerned in the appeal preferred agaínst 
the decision in the other suit, 

* Appeal from Appellate Decree No. 662 of 1905, against the decision of 
G. K. Deb, Esq, District Judge of Hooghly, dated the 21st January 1905, 


reversing thatof Baba Purna Chandra Banerji, Subordinate Judge of that 
district, dated the 80th November 1903. 
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Two co-widows instituted two suits in the Subordinate Judge's Court for. 
dower chargeable on their husband’s estate. One of them averred that certain 
properties were her own and did not appertain to the husband's estate and waa 
therefore not chargeable, while the other maintained the contrary. Onan 
issue framed, in both the suits which were by consent tried together, the 
Subordinate Judge found that the particular properties did not appertain to 
the husband’s estate. There was only one judgment in the two auits but two 
decrees. The widow who had maintained the contrary appealed from the ` 
decree in her own suit, It was contended that the decree in the other suit not 
having been appealed against the decision on the particular issue had become ® 
final and must be treated aa resjxdicata, each widow being a party to the other's 
suit. 

Held, [by the majority of the Court], that it was not regudicate, 

Abdul Majid v, Jew Narain Mahto (1) followed. 

Per Ghose, C. J. (Acting ):—The main object of the doctrine of regjudicata 
is to prevent a multiplicity of suits, Observations of Mahmood J., in Balkishan 
v. Kishan Lal (2) approved. 

Per Rampini J.—The decision did operate as regjudicata. 

Abdul Majid v. Jew Narain Mahto (1) dissented from. f, 

Balkishan v, Kishan Lal (2) and Gururajamuah v, Venkata Krish- 
namua (8) followed. 

Appeal by the Defendant. ` 

Suit for recovery of dower. 

The facts and arguments appear from the judgments: 

Babus Joytiprasad Sarbadhtkary and Satleswar Sen for the 
Appellants. 

Mouloie Syed Stans Huda for the Respondent. 

The appeal was originally heard by Rampini and Harington 
JJ., who delivered the following judgments :— 

Rampini J.—This appeal is against a decision of Mr. Deb, 
the District Judge of Hooghly dated the 21st January 1905. 
The facts are that on the death of one Muhammad Mehdi, his 
two widows Mariam and Joynab Bibi brought suits to recover 
their dowers from the estate of their deceased husband. Mariam 
Bibi’s suit was No. 111 of 1903, and Joynab’s No. 112 of 
1903. 

In both of these suits there was a contention as to the 
liability of two houses for the dowers sued for. In Mariam 
Bibi’s suit, she alleged that she had bought these houses with 
her own money and that they were not liable for. hér dower., 
Joynab Bibi as defendant traversed in that suit that statement, 
In Joynab Bibi’s suit, she alleged that these two houses were 
part of Muhamad Mehdi’s estate and soyght to’ have them 


(1) (1888) I. Pa R. 16 Cale. 233. (2) (1888) I. L. R. 11 All, 148 
(3) (1901) I. L. R 24 Mad. 350, 
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declared liable for her dower, while Mariam Bibi, as defendant 
contended that they had been purchased with her money and 
were not so liable, 

The question as to ownership of the houses and their 
liability for the claim for dower was raised in the issues framed 
in both suits, having been the subject of issue No. 2 in Mariam 
Bibi’s suit No. 111 and of issue No. 3 in Joynab Bibi’s suit 
No. 112. 

The Subordinate Judge decided both issues in favour of 
Mariam Bibi. He held that the houses had been purchased with 
her money and were her property. This decision is dated 30th 
November, 1903. Joynab Bibi did not appeal in Mariam 
Bibi’s suit. The decision of the Subordinate Judge in that suit, 

‘on the question as to the ownership of the houses accordingly 
became final. But Joynab Bibi appealed in her suit. The 
District Judge in appeal set aside the finding of the Subordinate 
Judge and held that the purchases in Mariam Bibi’s name were 
benami transactions and that the two houses were purchased 
with the money of Muhamad Mehdi and belonged to his estate. 
Now Mariam Bibi appeals. On her behalf it is urged (1) that the 
District Judge is wrong on the question of the purchases being 
benami, and (2) that the question as te the ownership of the 
houses was, when he heard the appeal, res judicata, Joynab Bibi 
not having appealed against the decision on this issue in Mariam 
Bibi’s case which necessarily became final on the 30th November, 
1903. . 

It is best to consider the second of these grounds of appeal 
first, for if the contention of the appellant as to res judicata is 
correct, the first point as to the correctness of the decision of 
the Judge on the merits does not arise. 

“It is to be observed en Jimine that the question of res judicata 
was raised before the District Judge but over-ruled by him. 

In support of the plea that the question as to the ownership 
of the houses was res judicata, the appellant’s pleader relies on 
the cases of Balkishan v. Kishan Lal (1) and Gururajammak 
v., Venkata Krishnamah (2) in which it has been held that the 
doctrine of res judicata, so far as it relates to prohibiting the re- 
trial of an issue, refers not to the date of the commencement of 
the litigation, but to the time when the Judge is called on to 
decide the issut. Onghe other hand, the respondent’s pleader 


(1) (1888) I. L. R. 11 All, 148, (2) (1901) I. L. R, 24 Mad 350. 
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relies on the case of Abdul Majid xv. Jew Narain Mahto, (1) in 


‘which this Court, in circumstances very similar to those of the 


present appeal, decided that the rule of res judicata did not apply. 

The respondent’s pleader further argues that the question 
of the ownership of the houses was not substantially but only 
incidentally in issue in the two suits and that, therefore, it cannot 
be said to have been finally decided within the meaning of 
section 13. There appears to me to be no ground for thig 
argument. In my opinion, the question of Mariam Bibi’s right 
to the houses was directly and substantially in issue in- the two 
suits. That being so, it seems to have been finally decided in 
favour of Mariam Bibi in Joynab Bibi’s suit on the 30th Novem- 
ber, 1903, a decision which was not appealed against. Hence, 
in my opinion, for the reasons assigned in the two cases of 
Balkishan v. Kishan Lal (2) and Gururajammah v. Venkata 


_Krishnama (3) the question was res judicata and the District Judge 


could not interfere with or set it aside in Joynab Bibi’s appeal 
in her own case, ` 

This latter case, it is to be observed, has not yet been finally 
decided. It is still pending before us in the appeal we are now 


hearing. ‘ 


The learned pleader for the respondent relies on the case of ` 
Abdul Majid v. Few Narain Mahto (1), which is certainly in point. 
I cannot, however, consider that the reasons given by the learned 
Judges who decided that case are sufficient for holding that the 
rule of res judicata does not apply. The reasons.they assign are 
(1) that the two suits were not brought on the same cause of 
action, (2) that the appellate Court when hearing the appeal 
was not holding a trial of the issue and (3) on general principles 
the decision of the issue in the first suit should not be held: to 
be a bar to its decision in thé second suit. 

But the words “same cause of action” do not occur in 


section 13. It is sufficient if the issue decided was directly and 


substantially in issue in the first suit and has been finally decided 
before the decision of the same issue in the second suit. If so, 
the trial of that issue in the second suit is barred. 

In the second place, an appellate Court in deciding an appeal 
holds trial of an issue, just as much as the first Court does. It 
has to decide the issue after considering the evidence adduced 
with regard to it. The only differenee hetweer its functions 


(1) (1888) I, L, B, 16 Calo. 233. (2) (1888) I. L, B, 11 AD, 148, 
a ie, 3 (3) (1901) T.-L; R. 24 Mad, 350, : 
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and those of the first Court is that it does not record but only 
reads and considers the evidence. 

In the third place, the argument of the Judges in Abdul 
Majid v. few Narain Mahto (1) on the basis of general principles 
is, in my opinion, sufficiently answered in the passage in Mr. 
Justice Mahmud’s judgment in Balktshan vw. Kishan Lal (2) in 
which it is said :— 

“Tt seems tome that the main object of the doctrine of 
‘ves judicata is to prevent multiplicity of suits and interminable 
disputes between litigants, ne autem dites immortales essent, dum 
litigantes mortales sunt. This saying of Voet is in accord with 
the maxims nemo debet bis vexari pro una et eadem causa, and 

‘the broader maxim interest reipublicae ut sit finis hittum., This 
being so, the doctrine, so far as it relates to prohibiting the 
retrial of an issue, must refer not to the date of the commence- 
ment of the litigation, but to the time when the Judge is called 
upon to decide the issue. For even in cases where the Judge 
has commenced the trial of an issue which is also an issue in a 
pending litigation, a final judgment pronounced meanwhile in 
such previous litigation by a competent Court (the identity of 

_ parties and other conditions being satisfied) should operate as 

res judicata preventing the Judge dealing with the later litigation 
from adjudicating differently. If this is not done, it seems to 
me that the evil against which res judicata aims would not be 
removed and the doctrine itself would be defeated.: So far as 
the justification of this view from the provisions of the Civil 

Procedure Code is concerned, I may say. that the rule contained 
in section 13 is not limited to the Courts of first instance, that 
it applies equally to the procedure of the first and second 
appellate Courts by reason of sections 582 and 587 respectively, 
and, indeed, even to miscellaneous proceedings by reason of the 
general provisions of section 647 of the Code,” 

It has also been said that the words “ former suit” in section 
13 cannot relate to Mariam Bibi’s suit, as both suits were tried 
simultaneously, and disposed of by one judgment. But - there 
were two distinct suits—two sets of pleadings and issues,—and 
though the two suits were decided by one judgment, this is an 
irregular procedure, sanctioned only by consent, but not expressly 
allowed by any section-of: the Code ‘of Civil- Procedure. In the 
eye of the law there werg two-judgments—one in each suit— 
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though the Subordinate Judge may have delivered the same 
judgment in both suits. Hence, there were necessary tivo 
appeals, Mariam Bibi’s suit was certainly the one first instituted, 
but be that as it may, as laid down in Gururajammah v. Venkata 
Krishnama(1), it is the date of the decision which determines which 
is the “ former” and which the “ second suit” and Mariam Bibi’s 
suit was certainly finally decided on the 30th- November, 1903, 
while Joynab’s suit is still pending final decision in this appeal. 
I, therefore, consider that Abdul Majid v. Few Narain Mahto (2f 
was wrongly decided and I would accordingly refer the question 
of the correctness of the decision in it to a Full Bench. 

The questions I would refer for the consideration of the Full 
Bench are—(1) whether the question of the ownership of the 
two houses in dispute in this case was not res judicata when the 
appeal of Joynab Bibi was heard by the District Judge of 
Hooghly on the 21st January, 1905; and (2), whether the case of 
Abdul Majid x. Few Narain Mahto (2) was rightly decided. 

-As my learned brother Harington does not agree with me 
on this point, this appeal must be laid before the learned Chief 
Justice for reference to a third Judge. 

Harington J.—This is an appeal preferred by one Mariam 
Bibi in a suit in which she was defendant and Joynab Bibi 
was plaintiff. Joynab’s suit was for dower out of the estate of 
her deceased husband. She made her co-wife Mariam Bibi 
defendant and alleged that her dower was chargeable on her 
deceased husband's property, including certain houses which will 
be referred to as the property in dispute. Her co-wife, the defen- 
dant Mariam, alleged that the property in dispute was hers, and 
denied Joynab’s right to make it chargeable with her dower. 

Mariam also brought a suit for her dower, claiming it as 
chargeable on the properties of her deceased husband other than 
the property in dispute. In her defence to Mariam’s suit, Joynab 
alleged that Mariam’s dower .should be charged not only on the 
properties on which Mariam claimed to charge it, but also on 
the property in dispute. 

The Sub-Judge did what he had no business to do, z. ¢., tried 
both the suits together and disposed of both cases in one 
judgment. 

In each suit was an issue raised as to the property in s aiipate 
t. e., whether that property belonged, to ka plaintiffs deceased 
husband. 

(D Q91) L L, B, 24 Mad, 350: _ (2) (1888) I. L. B. 16 Calo, 238. 
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The Sub-Judge held that each plaintiff was entitled to dower, 
but on the real dispute between them, f. ¢., as to the title to the 
property in dispute, he found in favour of Mariam, holding that 
the houses belonged to her. 

Joynab appealed, and though in his judgment the District 
Judge refers to "these cases” and recites the claims of the two 
widows, it appears that only one appeal was filed, and that was 
in the case in which Joynab as plaintiff had unsuccessfully sought 
to charge her dower on the houses found to be Mariam’s, 

Joynab desired to appeal in forma pauperis in the case in 
which she had been defendant, but that was not permitted, so no 
appeal was in fact prosecuted in that case. 


The District Judge, however, referring to both cases, dealt 
with the one issue that was in dispute in both, #¢., the title 
tothe property in dispute, and reversing the decision of the 
Subordinate Judge, held that the property in dispute had 
belonged to the deceased husband,—not, as alleged, to Mariam. 


Mariam appeals to this Court. Her contention is, that as 
soon as the time had elapsed within which an appeal could have 
been preferred against the decision in her favour in the suit, 
in which she had been plaintiff, that decision became final. 
Joynab is estopped, therefore, in this Court, from alleging that 
the property in dispute belongs to her, because the decision of 
the Subordinate Judge in the suit, Mariam v. Joynab to the effect 
that it belongs to Mariam, has become final. 


Iam unable to agree with this view. Joynab had claimed 
aright to dower chargeable on the property in dispute. The 
Subordinate Judge held that the property in disputé was 
Mariam’s and disallowed Joynab’s claim to charge her dower 
upon it. Against this judgment Joynab was entitled to appeal, 
and did appeal, and appealed successfully. It could not be said 
that the question had been substantially in issue in a former suit 
and had been finally decided, because the judgment deciding the 
question was the very judgment against which Joynab was 
appealing. i 

It appears to me to ‘lead to an anomaly to say, that where 
one judgment disposes of one issue which has been raised in two 
. suits, that the party, against whom the issue is decided, cannot 
question the judgment unless he files two appeals against it. 

Had the cases been separately tried, the question as to the 
title to the houses in dispute could only have been. determined 


155 


Orvrn, 
1906. 
Mariam Bibi 
Joynab Bibi, 
Harington, J. 


136° 
CIVIL, 
1906. 
. yer 
Mariam Bibi 
© 
Joynab Bibi. 


Harington, J. 


THE OALOUTTA LAW JOURNAL. {Vou IV. 


in the case first tried. “Section 13, Civil Procedure Code would 
have been a bar to the determination over again, in the hearing 
of the other case, of the question determined in the first. Then, 
if Joynab had desired to appeal she could only have filed one 
appeal in-whichthe question as to the title to the property in 
dispute could have been gone into, visą, an appeal against the 
judgment in the first case. The only question, which could have 
been raised on appeal in the second case, would have been 
whether the title to the property in dispute had or had not been 
in issue and been determined in the first case and whether 
section 13, Civil Procedure Code was applicable. I do not think 
she ought to be put in a worse position, because of the irre- 
gularity due to the joint trial. 

In the cases cited from the Allahabad and Madras Reports 
there had been former judgments. They, therefore, do not touch 
what is the crucial point in this case. 

The bar of res judicata could only be raised if by a fiction 
the one. judgment could be regarded as two judgments, f. 2. 
a judgment in each suit, because if it is regarded as one judgment 
it was not final but was the subject of appeal to the Lower 
Appellate Court. But if by a fiction it is regarded as two. 
judgments, then it must be a judgment on the fact of title in the 
first case only, and in the second case, a judgment that the question 
in issue as to title had been already determined in the first case, 
because in the second case the Court is precluded by section 13, 
Civil Procedure Code from trying the question of title which’ 
has been already determined. 


As-the appeal is on the question of the title to the property 
in dispute, it must be taken to be an appeal, therefore, against 
the first judgment. It is immaterial in my view which case was 
filed first. 

In my opinion, therefore, there was no bar of res judicata, 
when the appeal was heard in the lower Appellate Court, 
because the question at issue as to the title to the property in 
dispute had not been finally decided ; the‘only decision on that 
question, which had been come to, being the decision in the 
judgment which was being appealed against. 


For the -reasons I have stated, I agree with the conclusion 
come to-by-the learned Judges who decided -the case of Abdul 
Majid x. Few Narain Mahto (1). 5 g 
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The other question raised, z. e, as to the bexami nature of 
the transaction, is a question of fact which cannot be questioned 
in second appeal. j 

I would, therefore, afirm the judgment of the lower 
Appellate Gourt and dismiss the appeal with costs. 

[On account of this difference of opinion, the case was re- 
argued before the Acting Chief Justice, who delivered the 
following judgment] :— 

Ghose C. J. (4cting).—This is a reference under section 575, 
Civil Procedure Code, by reason of a difference of opinion 
arising between Mr. Justice Rampini and Mr. Justice Harington. 

The facts, which have given rise to this reference, are shortly 
these :—One Mahomed Medhi Khan died leaving two widows, 
Mariam and Janiab Bibi. These two widows brought two 
separate suits for recovery of their respective dowers. In each 
of these two suits, the other widow was a defendant, and each of 
them claimed to recover Rs. 3000, as her dower, from what she 
considered to be the properties left by Mahomed Medhi Khan. 
In these suits, a question arose between the parties, whether two 
houses belonged to the estate left by Mahomed Medhi Khan, or 
they belonged to Mariam as her separate property ; and an issue 
upon that question was laid down by the Subordinate Judge in 
both the suits. The question arose in this way. Mariam, in her 
plaint, sought to recover her dower from the properties other than 
these two properties, while Jainab Bibi.claimed to recover her 
dower from the entire estate left by Mahomed Medhi Khan, 
including these two properties. The suits were instituted in one 
and the same Court, namely, the Court of the Subordinate Judge 
of Hooghly, and that officer, apparently with the consent of both 
the parties, tried them together, and decided them by one and 
the same judgment. He held that the two houses in question 
belonged to Mariam as her separate property, and not to the 
estate left by Mahomed Medhi, and accordingly he pronounced 
judgment affirming the claim of Mariam, and disaffirming that 
of Jainab Bibi, so far as those two properties were. concerned. 
In accordance with this judgment, two separate decrees were 
drawn up. The decree in the suit of Mariam was to the effect 
that her dower be recovered from the estate left by Mahomed 
Medhi Khan, excluding the two properties in question, and that, 
upon the sale of such estate, the proceeds thereof should be 
divided equally between Mariam and Jainab Bibi. The other 
decree, that is to say, the decree in the suit of Jainab Bibi, was 
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to the effect that she do recover her dower from the estate left 
by Mahomed Medhi Khan, excluding the said two properties. 
Jainab Bibi preferred no appeal against the decree pronounced 
in the suit of Mariam, but she did so in her own suit ; and she 
appealed upon the ground that the conclusion arrived at by the 
Subordinate Judge upon thé question of title to the two pro- 
perties in question was not correct, and that she should be allowed 
to recover her dower from the entire estate left by Mahomed 
Medhi Khan including those two properties. The District 
Judge, before whom this appeal came on for hearing, differed 
from the conclusion arrived at by the Subordinate Judge. He 
held that the two properties did not belong to Mariam, but to 
the estate left by Mahomed Medhi ; and he, accordingly, allowed 
the appeal. At the hearing of that appeal, however, a question 
was raised on behalf of Mariam to the effect that the judgment 
of the Subordinate Judge in her suit, not having been appealed 
against, operated as res judicata upon the question of title to 
the said two properties. But this plea was overruled by the 
District Judge, the result being that Mariam preferred the second 
appeal which is now before this Court. The learned Judges 
before whom the appeal came on for hearing differed from each 
other upon the question of res judicata raised between the 
parties. Mr. Justice Rampini was of opinion that though there 
was but one judgment recorded by the Subordinate Judge, yet 
in the eye of law it should be taken that there were two separate 
judgments, one in each of the suits, and, therefore, the judgment 
in the suit of Mariam upon the issue as to the title to the two 
properties in question, not having been appealed against, was 
final, and, as such, operated as a bar to the trial of the same issue 
in the appeal that was preferred by Jainab Bibi before the 
District Judge ; while Mr. Justice Harington was of a different 
opinion, í 

Section 13 of the Code of Civil Procedure, upon which the 
decision of the question referred to rests, rung as follows :—" No 
Court shall try any suit or issue in which the matter directly and 
substantially in issue has been directly and substantially in issue 
in a former suit between the same parties or between parties 
under whom they or any of them claim litigating under the 
same title, in a Court of jurisdiction competent to try such 
subsequent suit or the suit in which such issue hasbeen subse- 
quently raised, and has been heard and finally decided by such 
Court.” Thee question here arises whether the issue as to the 
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title to the two properties claimed by Mariam was heard and 
finally decided in a former suit between the same parties. Before 
discussing this question, I desire to point out that, when the 
suits were pending in the Court of the Subordinate Judge, if an 
application had been made under section 20 read with section 12 
of the Code, that the trial of the suit instituted by Jainab Bibi 
be stayed until the decision of the suit of Mariam, probably it 
would have been allowed, and, if it had been allowed, the result 
* would have been that the Subordinate Judge, having determined 
in the first mentioned suit that the properties in question belonged 
to Mariam, and not to the estate left by Mahomed Medhi, 
would record in the second suit that the decision in the former 
suit was a bar to the trial of the issue as to the title to those 
properties, upon the doctrine of res judicata. But that was not 
the course followed in this case. Both parties apparently consent- 
ed that the two suits should be tried together, as if they were one 
suit, the evidence in one suit being considered as equally appli- 
cable to the other suit, and the Subordinate Judge before whom 
the matter came on for hearing delivered one and the same 
judgment as applicable to both the suits, though no doubt he 
passed, as he was bound to have passed, two separate decrees. 
It will be observed that the Code nowhere provides for an 
‘appeal being preferred against a judgment. It is only from a 
decree that an appeal is allowed under section 540. Now, if the 
adjudication of the question that has been raised. in this appeal 
rests upon the consideration of the matter whether, by reason 
of no appeal having been preferred by Jainab Bibi against’ the 
decree pronounced in the suit of Mariam, the decision in that 
suit, upon the issue of title to the two properties became final, 
as contemplated by section 13 of the Code, I should say that 
she (Jainab Bibi) was bound to have preferred an appeal against 
that deeree, because though no doubt the second part of the 
decree, vig., that the proceeds of the sale be divided equally 
between the two ladjes, might be regarded as one affecting her 
. interest, yet the decree that was made upon the claim of Mariam, 
and which was the true decree made in her suit, was that her 
dower should be realized out of a limited number of properties, 
that is to-say, the properties other than the two properties which 
she claimed, and that she should receive one moiety of the 
sale proceedseof those properties. No doubt, Mariam obtained 
a decree such as she desired, but the decree so far as it directed 
that only certain properties should be made liable fer the satis- 
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OI, faction of her claim, and that she should receive one moiety 
"1906. of the sale proceeds was not a decree which really affected the 
Marian Bibi the interest of Jainab Bibi. What really affected her interest 
was the decree pronounced in her own suit, in which the Subor- 
dinate Judge declared that her dower should be recovered from 
the estate of Mahomed Mehdi, excluding the two properties 
in quesion. To my mind, it is this decree against which she 
was bound to prefer an appeal in order to entitle her to raise 

the question before the Appellate Court, whether those two ° 

properties belonged to Mariam as her separate property, or they 

belonged to the estate left by Mahomed Mehdi. If this be a 

“ correct view to take, one hardly sees how the judgment in the 

suit of Mariam, supposing it be taken that there was a separate 
judgment in that suit, could be regarded as a final judgment 
upon the question of title to the two properties, and as operat- 
ing as a bar to the trial of that question in the appeal preferred 
by Jainab Bibi'against the decree made in her own suit. 

But as already stated the two suits were decided by one and 
the same judgment, the issue as to the title to the two properties 
being common to them, which then is the judgment that would 
operate as a bar to the determination of the question as to the 
title to the two properties in question in the appeal preferred 
in Jainab Bibi’s case? Could it be rightly said that the jyde- 
ment pronounced by the Subordinate Judge should be supposed 
to be two judgments one in each of the two suits and that, 
therefore, the judgment in the suit of Mariam is the judgment 
in the “ former suit” and which finally decided the issue as to 
the title to the two properties, as contemplated by section 13, 
Code of Civil Procedure? It may be accepted as correct 
that the expression “ former suit,” as occurring in that section, 
as the Allahabad High Court has held in the case of Balkishan 
v. Kishan Lal (1) and which has been approvingly quoted by 
the Madras High Court in the case of Gururajammah v. Venkata 
Krishnama (2), does not relate to “ the date of the commencement 
of the litigation, but to the time when the Judge is called 
upon to decide the issue,’ “and that the rule contained 
in section 13 is not limited to the Court of first instance, and 
that it applies equally to the procedure of the first and 
second appellate Courts by reason of sections 582 and 587 res- 
pectively,” but still the question here is which is the judgment that 
operates asa bar in this case?, To my mind, it is difficult to 
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hold that there was a separate judgment in the case of Mariam 
upon the question of title to the two properties, such as operates 
as a bar, bearing in mind that itis the very judgment that was 
appealed against by Joynab Bibi before the lower Appellate 
Court. As pointed out by Mr. Justice Harington, where one 
judgment disposes of one issue which has been raised in two 
suits, it would be an anomaly to hold that the party against 
whom.the issue is decided cannot question the judgment unless 
*he files two appeals against it. For these reasons, I am of 
opinion that the judgment referred to was no bar by way of 
res judicata to the trial of the question of title to the two pro- 
perties in the appeal that was preferred by Joynab Bibi. This 
view is supported by the ruling in the case of Abdul Mayid v. 
Jew Narain Mahto (1), and though I am not prepared to agree 
with the learned judges who decided that case as regards some 
of the grounds given by them for holding that the plea of 
res judicata did not apply in the case, yet I accept the conclu- 
sion that was arrived at by them on general principles. The 
learned vakil for the appellant has relied upon the two cases 
referred toin the judgment of Mr. Justice Rampini. I have 
more or less referred to the principles laid down in those cases, 
and it is not, therefore, necessary to discuss them. I might, 
however, as well refer to the observations of Mahmud J. in the 
case of Balkishan v. Kishan Lal (2), as to the main object of the 
doctrine of res judicata, that being, as stated by that learned 
Judge, the prevention of multiplicity of suits and interminable 
disputes between litigants. 

Now, if the main object of the doctrine is to prevent multi- 
plicity of suits, could it be said that in this case that object has 
been defeated, the trial being but one, the issue being one 
common to both suits and the judgment being one and the 
same as applicable to both of them. The learned vakil for the 
appellant has also relied upon the case of Chajjz v. Sheo Sahai (3), 
but I do not think that it applies to the facts of the case before 
us. For these reasons, I agree inthe opinion expressed by Mr. 
Justice Harington. 

Upon the gestion of title raised in this case, namely, whe- 
ther the two properties belonged to Mariam Bibi, or to the estate 
left by Mahomed Medhi Khan, the District Judge came to a clear 
finding of fact that they belonged to the estate of Mahomed Medhi, 
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and Mr. Justice Harington accepts that finding as conclusive 
upon this question. Although Mr. Justice Rampini does not 
deal with it in his judgment, because he thinks that the decision 
upon the question of res judicata should settle the case, it seems 
tome that there is no ground in law to question the finding 
of fact that has been arrived at by the lower Appellate Court. 
Accepting this finding of fact as unassailable in second appeal, 
the result must be that this appeal should be dismissed with 
costs. The respondent will be entitled to two sets of costs for 
the two hearings. 


N. K. B. Appeal dismissed. 


Before Mr. Justice Rampini and Mr. Justice Mookerjee. 


BHAJAHARI SAHA BANIKYA AND OTHERS 
Y: 
BEHARY LAL BASAK AND OTHERS.* 


Suit to recover possession of land—Arbitration award, not filed in Court, nor 
onforoed—Award, valid, effect of —Merger of original title~ Limitation 
Aot (XV of 1877), Sch, IT, Arts. 118, 120, 178—Specific Relief Act 
(Taf 1877), Seo. 30—Oontract, if award ts—Civil Procedure Code (Aot 
XIV of 1888), Seo. 525. 


A suit for possession of immovable property on declaration of plaintiffs’ 
right thereto, on the basis of their purchase of the same, or in the alternative, 
on the basis of an award made by an‘arbitrator appointed by the parties, cannot 
be regarded asa suit for the specific performance of a contract within the 
meaning of Art, 113 of the Second Schedule of the Limitation Act, 

Sornacallt Aminal v. BMuthayya Sastrigal (1), Sheo Narain v, Boni 
Madho (2), Sukho Bibi v. Ram Sukh (8) and Raghubar Dial v, Madan 
Mohan (4) referred to. 


Such a suit cannot be regarded as an application or a suit to enforce an 
award and neither Art. 178 nor Art, 120 of the Second Schedule of the Limita- 
tion Aot is applicable to it. 


If an award is valid, it is operative even though neither party has sought 
to enforce it either by a regular suit or by an application under section 525 of 
the Code of Civil Procedure, 


Muhammed Nawaz Khan v, Alam Khan (5) referred to. 


* Appeal from Appellate Decree No. 2258 of 1904, against the decree of 
Bernard LA Nichol Esq., District Judge of Dacca, dated the 12th August 1904, 
affirming the decree of Babu Mahim Chandra Sarkar, Munsif of Dacca, dated 
the 20th April 1908. 


(1) (1900) I. L. R. 23 Mad, 598. (8) (1868) I. L. R. 6 AU, 268, 
(2) (1901) I. L, B. 28 All 285, (4) (1898) I. L, R. 16 All. 3, 


(5) (1891) L. R, 18 I. A, 78; 1, L. R. 18 Cale, 414, 


Vou. IV.] ` HIGH COURT. 


` Per Rampimi J—Such a suit is governed by Art. 144 of the Second 
Schedule of the Limitation Act and may be brought within twelve years from 
the date of the award. = 

Per Mookerjes J—Such a syjt is governed by either Art. 142 or Art 144 of 
the Second Schedule of the Limitation Act. 

Per Mookerjes J.—A valid award operates to merge and extinguish all claims 
embraced in the submission and after it has been made, the submission and 
award furnish the only basis by which the rights of the parties can be determi- 
ned and constitute a bar toany action on the original demand, It possesses all 
the elements of vitality even though it has not been formally enforced and it 
may be relied npon in a litigation between the parties relating to the same 
subject matter, and it is binding upon the parties as embodying an adjudication 
of their rights. 

Commings v. Heard (1), Sweet v. Morrison (2), Harris v. Social M. Co. (3), 
Curley v. Dean (4), Walsh v. Gilmor (5), Clegg v. Dearden (6), Krishna 
Panda v. Balaram Panda (7), Sornavalli Ammal v. Muthayya (8), Sheo 
Narain v. Beni Madho (9) referred to and followed. o 

Jafir Begum v. Syed Ali Reza (10), Rani Bhagoti v. Rani Chandan (11) 
referred to. 

Appeal by the Defendants. 

Suit for recovery of possession of a piece of land on de- 
claration of title by purchase, and in the alternative, on the basis 
of the title created and recognized by an award made by an 


arbitrator appointed by the parties. 


The facts and arguments appear from the judgments, 
Babus Lal Mohan Doss and Surendra Nath Guha for the 


Appellants. 
Babus Dwarka Nath Chakravartt and Sarat Chandra Basak 
for the Respondents. C. A. V. 


The following judgments were delivered :— 
Rampini J.—The suit out of which this appeal arises was 


_ substantially one to give effect to an award made in favour of the 


plaintiffs by an arbitrator appointed with the consent of both 
parties. In their plaint the plaintiffs first asked that their right 
to certain land might be declared on the basis of their purchase 
of the land, which was the origin of their title, and next that, 
if the Court considered the award of the arbitrator was a bar to 


o 1889) L. R. 4 Q B. 669; 10 B & 8. 808. 

2) (1889) 116 N. 19; 15 “Am, 8t. Rep. 876. 
(3) (1864) 41 R. I. ary "5 Am. Rep. 549. 

(4) (1822) 4 Conn, 259; 10 Am. Dec. 140. 

(5) (1813) | 8 Harris & Johnson 383 ; 6 Am. Dec. 503. 


(8) rises) 12 Q By 876. (7) (1896) I. L. R. 19 Mad. 290. 
_ 8) (1900) I. L, Ry 23 Mad. 598. (9) (1901) T. L. B. 23 All. 285. 
(10) aen L. B. 28 I A. lil; K b n B 23 all: 388. 
(11) (1886) L. R. 12 I. A. 67; . 11 Calo, 386, * 
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their obtaining a declaration of this nature, that the Court might 
declare their right on the basis of the award and give effect to it. 

The defendants raised the plea of limitation, which was 
decided by the lower Court in the plaintiffs’ favour. 

The defendants appeal. It is urged that the period of 
limitation applicable is either 3 years under Art. 178 or Art. 113 
or 6 years under Art. 120. 

It would appear to me that the period of limitation 
applicable cannot be 3 years as this is a suit, and not an applica- ° 
tion to enforce the award. 
~ Nor can the suit be regarded as one for specific performance 
of a contract, for the reasons assigned in the cases of Sornavallt 
v. Muthayya Sastrigal (1) and Sheo Narain v. Bent Madho (2). 

Nor is it a suit for which no period of limitation is provided 


“elsewhere in the Schedule to the Limitation Act. - The suit is 


one to which the provisions of Art. 144 apply [Sornavalli Ammal 
v. Muthayya Sastrigal (1)] for which view the judgment of their 
Lordships of the Privy Council in Muhammed Nawaz Khan v, 
Alam Khan (3) would seem to lend support. In this case an 
application to enforce an award had been made and refused. 
Notwithstanding this fact their Lordships held that the award 
had still its ordinary legal validity. “It could not be successfully 
contended,” it was said, “that an award is not valid, because the 
party in whose favour it was had never applied to have it filed 
in Court.” Hence it would appear that the plaintiffs have under 
Art. 144 twelve years from the date of the award to sue for 
possession of the land in dispute, their title to which was 
declared in the award; and hence the lower Court was right in 
finding that the suit is not barred by limitation. 
I would, accordingly, dismiss this appeal with costs. 


Mookerjee J.—The subject matter of the litigation which 
has given rise to this appeal is a narrow strip of land.to which the 
plaintiffs respondents claim title by purchase. The plaintiffs 
allege that in 1892 there wasa dispute between them and the 
defendants appellants as regards the title and possession of this 
land, that the matter was referred to arbitration, and that on the. 
22nd September, 1893, an award was made in their favour: They 
now seek to recover possession onthe ground of title by purchase 
and in the alternative on the basis of the title created and re- 
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cognised by the award. The defendants resisted the claim, so far 
as it is based on the title by purchase, on the ground that the 
matter is res judrcata, and the original title, if any, is merged in the 
award. They further resist the claim, in so far as‘it is based 
on the award, on the ground that as the award has never been 
enforced by a competent Court it does not create any title in 
favor of the plaintiffs, andif the present suit be regarded as one 
for enforcement of the award, it is barred by limitation, under 

“one of the articles 113, 120 or 178 of the Second Schedule 
of the Limitation Act. The Courts below have concurrently 
held that the award is binding upon the ‘parties, that the only 
title upon which the plaintiffs can succeed is that created. by the 
award, and that, therefore, the plaintiffs are entitled to a decree 
on the footing of the award. The defendants have appealed to 
this Court and on their behalf it has been contended that the suit 
is barred by limitation. It has not been argued on 
behalf of the plaintiffs, respondents that they are entitled 
to succeed upon any title independent of the award; and 
having regard to the decision of the Madras High Court in 
Krishna Panda v. Balaram Panda (1) it is difficult to see 
how the contrary position could have been successfully maintained. 
The only question, therefore, which calls for decision is the 
question of limitation, and this must, in my opinion, be answered 
against the appellants. 

It is argued by the learned vakil for the appellants that as 
section 30 of the Specific Relief Act makes the provisions of the 
second chapter of that Act, which are primarily applicable to eon- 
tracts, also applicable to awards, Art. 113 of the Limitation Act 
must govern the present case. In support of this position, re- 
liance is placed upon the cases of Sukho Bibi v. Ram Sukh Das (2) 

‘and Raghubar Dial v. Madan Mohan Lal (3). In my opinion, 
this contention is unsound and the cases relied upon, if they 
were correctly decided, are clearly distinguishable. No doubt, it 
may be conceded that the jurisdiction of the Court, in enforcing 
the specific performance of the provisions of an award, is founded 
on the principle that the award is the outcome of a contract 
to refer to arbitration and consequently that the doctrines 
applicable to the specific performance of contracts are ordinarily 
applicable to the enforcement of awards ; in other words, as Lord 
Eldon observed in Wood v. Grifitth (4), the award supposes an 
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agreement between the parties and contains no more than the.. 
terms of that agreement as ascertained by a third person. But 
although an award springs from an agreement, it is not itself a 
contract and even if the present suit were in reality a suit to 
enforce an award, which it is not, I do not see how it could, by 
any stretch of language, be regarded as a suit for the specific per- 
formance of a contract within the meaning of Art. 113 of the 
Second Schedule of the Limitation Act. In the case of Suhko 
Bibi v. Ram Sukh (1) the Allahabad High Court-held that a suit 
for money based on an award of arbitrators which directs its pay- 
ment by the defendant to the plaintiff is virtually a suit to have 
the award specifically enforced and that Art. 113 is applicable to 
such a suit. With all respect for the learned Judges who decided 
this case, I am unable to assent to their view as well founded. In 
the first place, section 30 of the Specific Relief Act does not place 
awards on the same footing as contracts for the purposes of the 
law of limitation ; and in the second ‘place, when in a suit so 
framed, the Court orders the payment of a certain sum of money, 
it really directs payment of compensation for non-compliance with 
the provisions of the award. It cannot, I think, be correctly 
maintained that pecuniary damages in the case of a breach of 
contract for the payment of money, is equivalent to the specific’ 
performance of the contract. Again, in the case of Raghubar 
Dial v. Madan Mohan (2) the Allahabad High Court held, 
following the earlier decision just referred to, that a suit for 
money under similar circumstances is a suit for the specific: 
performance of a contract on the ground that the only mode 
of obtaining practical relief under an award.is to sue for 
specific performance, that is, to bring a suit to cause the party 
put under obligations by that award to fulfil them. But it may 
be observed that this view assumes that an award is a contract 
within the meaning of article 113 of the Limitation Act. It 
may further be observed that in the two cases in the Allahabad 
High Court, the award directed something to be done and on 
this ground they may be distinguished from the case now before 
us. In any view of the matter I find myself unable to uphold 
the contention that “Art. 113 has any possible application 
to the case. 

It is contended in the next place by the learned vakil 
for the appellants that the suit is barred under either Art. 120 
or Art. 178 of the Limitation Act. These afticles are applicable 
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-only in the event of no other article being applicable to an 
application or a suit. Art. 178 has obviously no application 
because the plaint in this case is not an application within the 
meaning of that article. Article 120 is not applicable because the 
suit is one for the possession of immoveable property and conse- 
quently either Art. 142 or 144 is applicable. It is argued, 
however, that although the suit is described as one for the 
possession of immoveable property, it is substantially one for 
the enforcement of an arbitration award and that the plaintiffs 
cannot get the benefit of a longer period of limitation by 
describing the suit as one for the recovery of land rather than 
as a suit for the enforcement of an award. In my opinion, this 
contention is based on the fallacy that an arbitration award 
does not create any rights till it has been enforced either by 
an application under section 525 of the Code of Civil Procedure 
or by a regular suit. The true effect of an award of arbitrators 
appointed by parties to settle their disputes was explained by 
their Lordships of the Judicial Committee in Muhammed Newaz 
« Khan v. Alam Khan (1). In that case A and B had referred 
certain matters in dispute between them to X. X made his 
award in favour of A. A made an application under section 525 
of the Civil Procedure Code to file the award, which was 
_dismissed. B then brought a suit to recover the properties 
j which had formed. the subject matter of dispute. A set up 
the award. in answer to the claim. The Judicial Committee 
held that the award was a good and valid award and was 
binding upon B. Their Lordships observed that although the 
application under section 525 was refused, that merely left the 
award to have its ordinary legal validity and that it could not 
be successfully contended that an award was not valid because 
‘the party, in whose favour it was,had never applied to have it 
filed in Court. The refusal to file or of an application made 
to do so, would not have the effect that the award could never 
be relied upon in any suit relating to the subject matter dealt 
with by it. Their Lordships further examined the grounds upon 
which the validity of the award was sought to be impeached 
and found them to ‘be unsustainable, with the consequence 
that the plaintiff who had asked for recovery of the. property in 
contravention of the title created by the award failed in his 
claim. This decision clearly shows that if an award is valid, it 
e “ 
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is operative even though neither party has sought to enforce it 
by a regular suit or by the summary procedure. This conclusion 
is based upon the elementary principle that as between the 
parties and their privies an award is entitled to that respect 
which is due to the judgment of a Court of last resort ; the 
award is in fact a final adjudication by a Court of the parties! 
own choice and until impeached upon sufficient grounds in an 
appropriate proceeding, an award which is on the face of it | 
regular is conclusive upon the merits of the controversy sub- 
mitted, unless possibly the parties have intended that the award 
shall not be final and conclusive; see Commings v. Heard (1), 
Sweet v. Morrison (2) and Harris v. Social M. Co. (3). To 
put the matter in another way as the ordinary rule,a valid 
award operates to merge and extinguish all claims embraced 
in the submission and after it has been made, the submission 
and award furnish the only basis by which the rights of the 
parties can be determined and constitute a bar to any action 
on the original demand; see Curley v. Dean (4), Walsh v. 
Gilmor (5) and Clegg v. Dearden (6). It is a mistake, therefore, to - 
contend that if an award has been validly made, as it has been 
found to have been made in this case, it does not become 
operative till it has been enforced by suit or application ; in 
reality, it possesses all the elements of vitality even though it 
has not been formally enforced and it may be relied upon in a 
litigation between the parties relating to the same subject matter. 
Obviously if such reliance’is placed upon the award, it is open 
to the party against whom it is sought to be used, to question 
its validity ; but ifit is established to be a valid award, it is 
binding upon the parties as embodying an adjudication of their 
rights. This conclusion is supported by the cases of Avishna 
Panda v. Balaram Panda (7), Sornavalli Ammal v. Muthayya (8) 
and Sheo Narain v. Bent Madho (9) and I entirely agree with the 
view of law expressed in these cases. That view is in no way 
inconsistent with that taken by the Judicial, Committee in the 


(1) (1869) L. R. 4 Q, B, 689; 10 B, & 8. 608. 

(2) (1889) 116 N. Y. 19 ; 15 Am. St, Rep, 876, 

(8) (1864) 41 B. L. 188 ; 5, Am, Rep. 649. 

(4) (1822) 4 Conn. 259, 10 Am. Deo. 140. 

(5) (1818) 8 Harris and Johnson 383 ; 6 Am. Dee. 602. * 

(6) (1848) 12 Q. B, 576. (8) (1900) I. L. B. 28 Mad. 593. 
(7) (1898) I, J. R. 19 Mad, 290. (9) (1901) I. L, B, 28 All, 285. 
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cases of Fafir Begam v, Syed Ali Raza (1) and Rant Bhagott 
v. Rant Chandan (2) upon which reliance was placed by the 
learned vakil for the appellants. I must hold, accordingly, that the 
present suit cannot be regarded as one for the enforcement of 
an arbitration award and is consequently not barred under 
Art. 120 of the Second Schedule to the Indian Limitation Act. 
It is in substance, as it is in form, a suit for the recovery of 
possession of immoveable property, and is governed by either 
° Art. 142 or Art. 144, it is needless to consider which, because 
if either of these articles applies, the suit is admittedly within 
time. 

The result, therefore, is that the only ground upon which 
the decision of the Court below is challenged cannot be success- 
fully maintained and this appeal must be dismissed with costs. 


B. M. _. Appeal dismissed. 
(1) (1901) L. R. 28 1. A. 111; I. L, R. 28 All. 883, 
(2) fiss L. R. 12 I. A, 67: I. L. R. 11 Cale. 886 





CRIMINAL REVISION. 


Before Mr. Fustice Brett and Mr. Fustice Stephen. 
AMBIKA CHARAN SARKAR 


v. 
THE EMPEROR.* 
Indian Penal Code, section 448— House-trespass—Intention. 


A person who enters into the house of another secretly, in order to carry on 
an intrigue with a widow in the house, is not guilty of criminal trespass, as 
his intention was not to commit an offence punishable under the Penal Code, 
nor to cause insult or annoyance to the inmates of the house, 

Balmakand Ram v, Ghansamram (1) distinguished, 


Rule obtained by the accused. 
Conviction for house-trespass. 


It appeared that the accused entered into the house of the 
complainant at night in order to carry on an intrigue with the 
widowed sister-in-law of the complainant. He was discovered 
and handed-over to the Police. The Deputy Magistrate found 


* Criminal Rule No. 209 of 1906 against the decision of B,C, Mitra Esq. 
Sessions Judge of Jessore dated the 11th February 1906 modifying that of Babu 
K. D. Paramanik, Deput} Magistrate of Narail, dated the lith January 1908, 


(1) (1894) I. L. B. 22 Gale, 391. 
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the accused guilty under section 448 I.P.C. holding his intention 
to have been to cause annoyance and insult to the inmates of the 
house and sentenced him to three month’s rigorous imprison- 
ment. On appeal, the Sessions Judge holding that he was bound 
to follow the decision of the High Court in Balmakand Ram v. 
Ghansamram (1), affirmed the conviction, remarking: “I must, 
therefore, follow the High Court and hold that some one or other 
of the guilty intentions—I do not decide which—has been proved. 
Following the High Court, I also reduce the sentence to one” 
month’s simple imprisonment.” The accused then obtained the 
present Rule. 

Babu Narendra Kumar Basu for the Petitioner :—The 
case relied upon is clearly distinguishable. To carry on an in- 
trigue with a widow is no offence under the Penal Code. The 
petitioner entered into the house by stealth, so as not to be 
discovered by the inmates of the house. It cannot, therefore, 
be said that his intention was to cause annoyance or insult to 
them. 


The judgment of the Court was delivered by 


Brett J.—No one appearing to oppose this Rule, it must be 
made absolute. 

Both the Courts find that the intention of the accused in 
entering the house of the complainant was to carry on an intrigue 
with the complainant's widowed sister-in-law and in support of 
the conviction they rely on the case of Balmakand Ram v, 
Ghansamram (1). That case does not, however, appear to be on 
all fours with the present, for, it was held in that case that the 
intention of the accused was to commit adultery with the wife 
of the complainant, that is to say, to commit an offence punish- 
able under the Code. The intention of the accused in the 
present case was not to commit an offence punishable under 
the Code, but his object clearly was to carry on the intrigue 
without the knowledge of the persons in the house. The fact 
that he was discovered and that the result of his discovery was to 
cause annoyance to the complainant is not sufficient to bring 
the act of the petitioner within the definition of criminal 
trespass, when it appears from the findings of both the Courts 
that it was not in fact the intention of the accused when he 
entered the house that his entry should be discovered or should 


(1) (1894) L L. R, 22 Cale, 891, 
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cause such annoyance. In our opinion, the act of the accused 
does not come within the definition of criminal trespass. 

We, therefore, make the Rule absolute and set aside the 
.conviction and sentence. 

The accused will be discharged from the bail on which he 
has been enlarged. 


N. K. B. Rule made absolute ; 


Conviction and sentence set astde. 


PRIVY COUNCIL. 


Present -Lord Macnaghten, Str Andrew Scoble, Sir Arthur 
‘Wilson and Sir Alfred Wills. 


KANNEPALLI SURYANARAYANA AND OTHERS 
Vv. 
PUCHA VENKATARAMANA alfas KANNEPALLI 


RAMAVADHANULU AND ANOTHER. ; 
[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT Mapras.] 


Hindu Law—Adoption—Anthority to adopt, general—Consent of Sapindas— 
Second adoption—Intention of the hisband, 

Y. died intestate and without issue on the 6th February, 1861, leaving him 
surviving his widow as his sole heiress. Before his death, he verbally autho- 
rised his wife to adopt to him. The authority wasin general terms and did 
not indicate any particular person for adoption, either by name or otherwise, 
and placed no restrictions whatever on his wife's discretion. On the lst May, 
1885, the widow adopted a son but the child died in the following year and 
the widow made a second adoption 12 years later, The present suit was 
brought to set aside the second adoption as having been neither authorised 
by her husband nor made with the consent of her husband’s sapindas. 

Held: The adoption of the second boy was valid and the widow’s authority 
to adopt was not exhausted by the first adoption. 

Gour Nath v. Annopoorna (1) disapproved, 

The main factor fqr consideration in these cases is the intention of the 
husband, Any special instructions which he may give for the guidance of his 


widow must be strictly followed ; where no such instructions have been given, 


but a general intention has been expressed to be represented by a son, effect 
should, if possible, be given to that intention. 
Surendra Nandan v, Sailaja Kant (2), Ramnad cass (3), and Ram Soonder 
v. Surbanes Dosses (4) referred to. 
Appeal ‘by the, Plaintiffs against the decision of the High 


(1) (1862) 8 8. D. A. (Beng.) 332. o (1868) 123 M. L A. 397. 
(2) (1891) I. D. R. 18 Calo. 385. (4) (1874) 22,W. R. 13). 
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` Court Aree ahmania Ayyar and Davies, JJ. reported in I. L. R. 
26 Mad, 681.) 

Suit to set aside an adoption. 

The material facts and arguments will appear from the judg- 
ment of their Lordships which was delivered by 

Sir Andrew Scoble.—In this case there is no dispute about 
the facts, but two questions of law arise, both of which are of 
considerable importance. 

Venkata Narasu, a Brahmin landholder in the district of 
Ganjam in the Madras Presidency, died intestate and without 
issue on the 6th of February 1861, leaving the second respon- 
dent, Venkata Ratnamma, his widow and sole heiress, him 
surviving. Before his death he verbally authorized his wife to 
adopt to him, and it is found by the learned Judges of the High 
Court that the authority was “in general terms, requiring her 
to adopt so as to continue his line, and to provide for his spiritual 
benefit. He did not indicate any particular person for adoption, 
either by name or otherwise, and placed no restrictions whatever 
on his wife’s discretion.” 

Twenty-four years after her husband’s death, on the 1st 
May, 1885, the widow adopted a son of one of her sisters, but this 
child died in February, 1886, and twelve years later, on the roth 
June, 1898, she adopted the first respondent. Prior to making 
this second. adoption she obtained the consent of the elder 
representatives. of two branches of her husband’s family. The 
representatives of two-other branches refused their consent, and 
on the 7th October, 1899, brought the present suit to set aside 
the’ second adoption, as having been neither authorized by her 
husband nor made with the consent of his sapindas, 

Upon these ‘facts, the first question which their Lordships 
have to determine is whether the authority to adopt given by 
the husband was exhausted by the first adoption ; or whether, on 
the death of the son first adopted, the authority of the husband 
survived so as to empower the widow to make a second adoption. 

So far as their Lordships have been informed, there is no 
decisive text of the ancient Hindu lawgivers upon this point. 
The earlier English authorities express conflicting views. Sir F. 
Macnaghten, writing in 1824, at page 175 of his “' Considerations 
on the Hindu Law,” says :— 

“If a woman be empowered by her husband to adopt a son 
and’ if she} does „adopt © one actordingly, it has never, I believe, 
been declared;by any. writer that this power can -gè beyond the 
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adoption of one, or, without special authority from the husband, 
be extended to the adoption of another if the first adopted 
should die.” : 

Sir William Macnaghten, writing in 1829, is less positive— 

‘Tt is a disputed point,” he says, “ whether a widow having, 
with the sanction of her husband, adopted one son, and such son 
dying, she is at liberty to adopt another without having received 
conditional permission to that effect from her husband. Accord- 
` ing to the doctrine of the Dattaka Mimansa, the act would 
clearly be illegal ; but Jagannatha holds that the second adoption 
in such case would be valid, the object of the first having been 
defeated.” (Hindu Law, i. 86.) 

Sir Thomas Strange, writing in 1830 as to the law prevalent 
in Madras, says :— Š 
: “There exists nothing to prevent two successive adoptions, 
the first having failed, whether effected by a man himself, or by 
his widow or widows after his death, duly authorized.” (Hindu 
Law, i. 78.) 

There are not many reported cases on the point. In Morley’s 
Digest (i. 14) published in 1850, there is a note to the effect that 
“instances have occurred in which a widow has made a second 
adoption on the failure of the first by death, in fulfilment of a 
single injunction or authority from her husband, the object of 
such injunction being unattained unless the child live.” 


The case of Gournath Chowdhree v. Annopoorna Chow- 
drain (1), is a distinct authority that where a widow is directed 
to adopt a son, she cannot adopt a second if the first adopted son 
dies. This case was decided by the Bengal Sudder Court in 1852, 
and is cited in modern text-books as establishing the proposition. 
The issue to be determined in the case is thus stated in the 
report :— 

“u There being no permission in the unoomuttee puttur” (or 
deed of adoption) “to adopt (children) one after another, is it 
proper, according tothe skaster, to adopt one (child), after the 
death of another?” 

The Jywusta of the pundit to whom this question was sub- 
mitted by the Court, was:— _ 


“The deed put in does not restrict the adoption to one “son 
only, and, therefore, on the death of the previous adopted son, 
another may be adopted.” 


- = (1)-(1852) 8 S, D. A, (Beng!) 882.° 78 ee 
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In their judgment, the learned Judges first cite the passage 
from Sir William Macnaghten quoted above, omitting the last 
sentence relating to Jagannatha’s opinion, and go on to say :— 

“ As it is a principle of Hindoo law that, without permission, 
no son can be adopted, it is a fair legal inference that a second 
adoption on the death of the first child, when the husband is no 
longer alive to grant permission to adopt, cannot be valid.” 

Their Lordships are unable to attach much weight to this 
decision. It discards the opinion of the pundit, refers to no” 
previous decisions, does not attempt to discuss the conflicting 
views of the vernacular authorities cited by Macnaghten, and 
rests upon an inference which begs the whole question. Whether, 
and how far, this case is still followed in Bengal, it is not neces- 
sary now to enquire. For the purposes of this appeal, it is 
enough to say that it is not a binding authority in Madras. 

The learned Judges of the High Court, one of whom is a 


_ Hindu lawyer of great distinction, in their judgment say :— 


“The cases in Calcutta to which our attention has been 

drawn adopt what appears to us to be too artificial a rule of cons- 
truction in that they practically disregard the question of 
intention ;” 
and they hold that— 
“when the general intention of a Hindu to be represented by an 
adopted son is clear, as in this case, there seems no reason why 
effect should not be given to such intention, ifit is possible to 
do so without contravening the law.” 

The practice of the community, they add, has been in accord- 
ance with this view. As regards this particular case, they say :— 

“The object and purpose of the authority given by the 
husband was to perpetuate his family as well as to secure his 
spiritual benefit, and it would be unreasonable to hold that an 
accident such as the early death of the boy first adopted should 
be allowed to frustrate the fulfilment of his object, and to 
preclude the widow from making another adoption in the 
absence of any legal impediment to her doing so.” 

Their Lordships agree with the learned Judges of the High 
Court in the opinion that the main factor for consideration in 
these cases is the intention of the husband. Any special ins- 
tructions which he may give for the guidance of his widow must 
be strictly followed ; where no such instructions have been given, 
but a general intention has been expressed fo be represented by 
a son, their Jsordships are of opinion that effect should, if possible, 


F 
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be given to that intention. This more liberal rule has been Pra 
followed by the High Court of Bombay, as well as in Madras, ais ; 
and is not without support in Bengal. In acomparatively recent Kannepalli Surya- 
case (Surendra Nandan v. Sailaja Kant Das'Mahapatra (1)) ae pica 
the learned Judges of the High Court at Calcutta say, at Pucha Venkatara- 


mana alias Kanne- 
page 392 :— palli Bamavadha- 
t Looking at the religious efficacy that`ensues from the nulu. 


adoption of a son by a widow to her deceased husband, we think ir Andrew Booble, 
ethe Court should not be too astute to defeat an adoption, but ale 

should rather do its utmost to support it unless such adoption 
is clearly in excess or in breach of the power to make it.” 

The limitations to the application of the rule are indicated 
in the judgment of this Committee in the Ramnad case (2) 
in which their Lordships say :— 

“u Inasmuch as the authorities in favour of the widow's power 
to adopt with the assent of her husband’s kinsmen proceed in a 
great measure upon the assumption that his assent to this meri- 
torious act is to be implied wherever he has not forbidden it, so 
the power cannot be inferred when a prohibition by the husband 
either has been directly expressed by him, or can be reasonably 
deduced from his disposition of his property, or the existence of a 
direct line competent to, the full performance of religious duties, 
or from other circumstances of his family which afford no plea for 

“a supercession of heirs on the ground of religious obligation to 

adopt a son in order to complete or fulfil defective religious rites.” 

In the present case it is abundantly clear that the husband 
desired to be represented by a son after his death, and that he 
placed no specific limitation on the power to adopt, which he 
entrusted to his widow, His object was twofold—to secure 
spiritual benefit to himself, and to continue his line. Both these 
objects are meritorious in the view of the Hindu law, and both 
are in consonance with the feelings known to prevail throughout 
the Hindu community. Inthe absence of a natural son, both 
can be attained only by adoption. Funeral rites may be per- 
formed, and certain Spiritual advantages secured, to the deceased 
by a near male relative; but it is stated in the“ Dattaka 
Chandrika,” a work of some authority in Southern India (Sec. 1, 
pl. 22), that— i 

“ Although by reason of the nephew’s possessing the represent- 
ation of the filial relation, he may bethe means of procuring 
exemption from exclysion from heaven, and so forth ; still, as 


(1) (1891) I. L, I, B. 18 Cale, 335. (2) (1868) 12 M. I. A. 397 at 443, 
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the celebration of name and the due perpetuation of lineage 
would not be attained, for the sake of the same, the constituting 
him (an adoped son) is indispensable.” 

In his able argument on behalf of the appellants, 
Mr. De Gruyther contended that, by the adoption of ‘the first 
adopted son, all the spiritual benefit to be derived from the 
act was secured to the deceased, and that the adoption of a 
second boy was, therefore, supererogatory and could not be held 
to be justified by .the husband’s sanction. This contention is 
disposed of by the judgment of Mr. Justice Romesh Chunder 
Mitter in the case of Ram Soonder Sinzh v. Surbanee Dossee (1) 
in which a similar argument was put forward :— 


“Is there anything,” says that learned Judge, ‘in the general 
Hindu law in support of the contention . . .? No passage 
from any of the treatises on the Hindu law, and, no texts of the 
Hindu shaster have been cited. As far as I am aware there is none ' 
in its support, On the other hand, the broad proposition for which 
the learned counsel contends will in a great many cases defeat 
the essential object for which every Hindu desires to adopt, viz., 


` the continuance of the spiritual benefit to be conferred upon him 


after his death. An adopted son attaining an age of sufficient 
maturity and by performing the religious services enjoined by the 
shasters, cannot exhaust the whole of the spiritual benefit-which 
a sonis capable of conferring upon the soul of his deceased 
father ; because these services are enjoined to be repeated at 
certain stated intervals, and the performance of them on each 
successive occasion secures fresh spiritual benefit to the soul of 
the deceased father . . .. Iam, therefore, of opinion that the- 
contention . . . is opposed to the general principles of the 
Hindu law ” 

These observations apply with the greater force to the 
present case, as the boy first adopted died when little more 
than two years of age. 

For the reasons stated, their Lordships agsee with the High 
Court that the adoption of a second boy in this case was valid, 
and that the widow's authority to adopt was not exhausted by 
the first adoption, In the view which they take of the case it 
is not necessary for their Lordships to consider the second 


(1) (1874) 22 W. R. 121. 
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question raised upon this appeal, vzz., whether, if the widow's 
authority had been held to have been exhausted, there was 
sufficient consent on the part of the husband’s sapindas to 
validate the second adoption. 

Their Lordships will humbly advise His Majesty that the 
decree of the High Court of Madras ought to ‘be confirmed 
and the appeal dismissed. The appellants must pay the 
gespondents’ costs of the appeal. 


M K. M, Appeal dismissed. 


Present : Lord Davey, Sir Andrew Scoble and Sir Arthur 
| Wilson. 


LALITESWAR SINGH 
f v. 


RAM KISSEN DAS. 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
CALCUTTA.] 


Public Demands Recovery Act (VII of 1880 B. C.), Bece, 12, 18, 17, 24.— 
Sale, irregularities—Act IX of 1880 (B.C.), Sec. 18——Revenue anthmi- 
ties, jurisdiction of—Limitation, 


Bengal Act VII of 1880 applies to cases of Road and other Cesscs, 
Sadhu Saran Singh v. Panchdeo Lal (1) followed. 


The jurisdiction conferred by the Public Demands Recovery Act upon the 
higher Revenue authorities over the proceedings of their subordinate officers 
is of the widest possible character, section 17 of the Act, authorising the 
Commissioner to revise any order passed by his subordinate Revenne officers, 
applies to orders made after, as well as before sales in execution of certificates 
iesned under the Act. The extensive powers under sections 17 and 24 were 
given to prevent any abuse of authority under the extreme stringent and 
summary procedure authorised by the Act. 

When the Commissioner acts in the exercise of his revisional jurisdiction 
under section 17, it would*defeat the object of the legislature, if the periods 
of limitation applicable in ordinary cases were held binding upon him when 
so acting. 


Suit to set aside a sale held under the Public Demands 
Recovery Act. 

Appeal by the Defendant against the decision of Trevelyan 
and Beverley JJ < dated the 30th March, 1898. 
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Pate The facts of the case appear sufficiently from the judgment 
. 1908. of their Lordships which was delivered by 
Lalit ATTE, Singh Sir Andrew Scoble,—In this case, special leave to appeal 


ne ae was granted on the ground that substantial questions of law arose 

f pai upon the decisions of the Courts of India, which had given con- 
current judgments. in favour of the original respondent, the 
plaintiff in the suit. 

The suit was brought by the plaintiff to set aside the 
sale of a village called Subhankarpore, stated to be worth a 
lakh of rupees, the property of the plaintiff, which had been 
put up to auction under the provisions of Bengal Act VII of 
1880—the Public Demands Recovery Act—and purchased for 
Rs. 1,100 by Maharaj Ganeswar Singh whose estate is represent- 
ed by the present appellant. The sale was made in execution 
of a certificate granted by a Deputy Collector in respect of a fine 
imposed on the plaintiff for failure to comply with a notice issued 
under section 16 of Bengal Act IX of 1880—the Cess Act. 

The sale took place on the 19th September 1893, and the 
purchaser was put in possession of the village on the 5th Decem- 
ber following. On the 2nd January 1894, the plaintiff presented 
a petition to the Commissioner of the Division, alleging that he 
had no knowledge of the proceedings which had led to the sale, 
and they ought to be set aside and the sale cancelled as irregular, 
fraudulent, and collusive. The Commissioner after hearing the 
vakils for both parties, by his order of the rath December 1894, 
admitted the appeal, on the ground that the evidence for the 
petitioner made out “a prim facte case of fraud, or at any rate of 
irregularities, which prevented the petitioner from obtaining 
knowledge of the proceedings against him, and caused the sale of 
his estate at a most inadequate price,” and he referred it to the 
Collector “ to reply specifically to the allegations of the petition.” 
No report was apparently made by the Collector, probably because 
the purchaser, in his turn, appealed to the Board of Revenue 
against the Commissioner’s order, with the result that the Board, 

` by an order of 9th May 1895, decided that the fine was unjust; 
and had “no hesitation in setting aside the certificate for its 
recovery.” On the 4th February 1896, the Commissioner passed 
a formal order annulling the sale, on the ground that “it was 
brought about fraudulently and without legal justification. 
‘Upon the proceedings before the Revegue authorities being 
put in evidence before the Subordinate Judge of Tirhoot, in 
whose Courf the suit was pending, he passed a decree in favour of 


Vou. IV.] l PRIVY COUNCIL. 


the plaintiff on the ground that the certifcate and sale having 
been set aside by a competent tribunal, the purchaser’s claim to 
the property could not be maintained. This decree was confirm- 
ed on appeal by the High Court at Calcuttta. 

The questions argued before the Lordships were three in 
number. First, that the Revenue authorities had no jurisdiction 
to make the order on which the decree of the Civil Court was 
based ; second, that the appeal to the Commissioner was barred 

*by limitation ; and third, that the defendant was not allowed to 
adduce full evidence in support of his case. 

Upon the first question, their Lordships entertain no doubt. 
In the case of Sadhu Saran Singh v. Panchdeo Lal (1) the High 
Court of Calcutta has held that Bengal Act VII of 1880 applies 
to cases of road and other cesses ; and, that being so, itis neces- 


sary to look to that act in order to ascertain the extent of the , 


jurisdiction conferred upon the higher Revenue authorities over 
the proceedings of their subordinate officers., This appears to be 
of the widest possible character. Section 17 provides that “the 
Commissioner may in any case in which he thinks fit, revise any 
order passed by a Collector, or Deputy Collector, or Assistant 
Commissioner or Extra Assistant Commissioner.” In the opinion 
of their Lordships this applies to orders made after as well as 
before sales in execution of certificates issued under the Act. 
And section 24 enacts that “all Collectors, Deputy Collectors, 
Assistant Commissioners and Extra Assistant Commissioners shall, 
in the performance of their duties under this Act, be subject to 
the general supervision and control of the Commissioners of Divi- 
sions and the Board of Revenue.” These extensive powers were 
no doubt given to prevent any abuse of authority under the 
extremely stringent and summary procedure authorized by the 
Act, and are, in their Lordship’s opinion, amply sufficient to 
justify the orders of which complaint is now made. 

Upon the second question, it is quite true that under sec- 
tion 12 of the Act a person who denies his liability to pay the 
amount for which a certificate has been made and filed against 
him, is allowed thirty days within which he may petition the 
Collector to set aside the certificate either in whole or in part ; 
that thereupon the Collector must proceed to determine the 
liability of the petitioner; and that under section 16 an appeal 
from’ the Collegtor’s order may be preferred within thirty days 
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from the making of the order. But this was not the procedure 
under which the order now complained of was made. The Com- 
missioner acted in the exercise of his revisional jurisdiction under 
section 17; and it would defeat the object of the legislature if 
the periods of limitation applicable in ordinary cases were held 
binding upon him, when so acting. 

The third point was that the defendant was not permitted 
to bring forward full evidence in support of his case. Their 
Lordships entirely agree with the learned Judges of High Court” 
that it is “an elementary principle which is binding on all 
persons who exercise judicial or quasi-judicial powers, that an 
order should not be made against a man’s interest without 
there being given to him an opportunity of being heard.” In 
his order of 4th February, 1896, annulling the sale, the Commis- 
sioner says, “ it is quite unnecessary to hear the purchaser before 
disposing of this petition ;” the ground of his decision ‘being 
that the effect of the order of the Board of Revenue, cancelling 
the certificate, was to render the sale null and void; and that 
there being “ no question as to the illegality of the sale” the 
formal order which he was asked to make followed as a matter 
of course. This is not a sufficient reason, though it may be 
doubted whether the purchaser was prejudiced by the irregula- 
rity. But however this may be, it seems to their Lordships that 
the proper remedy of the purchaser, if aggrieved by this order 
having been made in his absence, was to apply to the Revenue 
authorities for a re-hearing, and that it is now too late to ask 
for a remand on that ground. 

Their Lordships will humbly advise His Majesty that this 


. appeal ought to be dismissed, and the decree of the High Court 


dated 3oth March 1898 confirmed. The appellant must pay the 
respondent’s costs of the appeal. 


M. K. BM. , Appeal dismissed. 
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Present : Lord Macnaghten, Sir Andrew Scoble, Sir Arthur 
Wilson and Sir Alfred Wills, 


CHANDRASANG HIMATSANG 
v 


MOHANSANG HAMIRSANG. 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
Bomsay.] 
o Fraudulent substitution—Proveedings before Mayistrute—Ecidence, udmissi- 
bility of—Statement by a boy, value of. 

When the Magistrate of a District received information which he 
apparently bolieved and which, if true, shows that a grave crime was being 
or was about to be committed, which, if successful, would result in a great 
wrong in respect to properties in his district, ond when the said Magistrate 
caused some enquiries to be made and took such steps as seemed to him 
necessary in the emergency for the prevention of the crime, 

Held, that those enquiries, if they could be called oficial in uny senso 
were certainly not judicial, The enquiries wero secret, no notice was given 
to any body on behalf of the person principally interested, and there was no 
body to check the mode in which the alleged statements were elicited, nobody 
to test the statements by croxs-examination, no body to watch the accuracy 
with which they were recorded, and consequently no weight can properly be 
given to the proceedings at or the results of such enquiries. 

When relianco is sought to be placed upon au alleged statement made by 
a boy, it must be proved that the language used was his own and not put in 
his mouth by the person conducting the examination, as nothing could be 
easier than to extract by the latter process almost any statement from a 
frightened child, who suddenly tinds himself alone in the custody of strangas 
and some of them officials, 

Appeal by the Defendant. 

Suit for declaration of title and recovery of possession. 

The facts appear sufficiently from the judgment of their 
Lordships which was delivered by 


Sir Arthur Wilson.—This is an appeal from a judgment 
and decree of the High Court of Bombay, dated the 7th March 
1899, which reversed a decree of the Assistant Judge of Broach 
of the roth November 1897. The question raised is one ‘of fact, 
whether the appellant Chandrasang, the principal defendant in 
the suit, is entitled to the name he bears, and to the estates 
which prior to the suit he had long enjoyed, as the son and heir 
of Himatsang, or whether, as maintained by the plaintiff in the 
suit, now the respondent, the real Chandrasang died in infancy 
and the appellant was fraudulently substituted in his place. The 
first Court’ held thè appellant to be the genuine Chandrasang, 
the High Court thought otherwise. . 
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P. C. Himatsang, who died on the 2oth January 1882, was the 
1906. Thakor of Matar, and as such was possessed of estates in the 
peas district of Broach and in Baroda territory, which by custom 
Chandrasang i PEE . 
Himatsang descended to a single male heir in accordance with the rule of 
M ALBE primogeniture. He left surviving him four widows, of whom the 
Bamirsang. first three were childless, while the fourth, Jitba, had an infant 


Sir Arthur Wilson. son, Chandrasang, born on the 31st October 1881, a few months 
T -~ before his father’s death. And there is no question that this 
son was his father’s lawful heir. Himatsang also left surviving 
him collateral aguates in two lines. The elder line was represent- 
ed by Parbhatsang, who would have been the nearest heir of 
Himatsang if -the infant had been out of the way. He died in 
July 1883, and his rights, if any, passed to his grandson Chhatra- 
sang, who in turn died in 1885; and with him the elder line 
of collaterals became extinct, and its rights, if any, passed to the 
second line. The second collateral line was represented at first 
by Hamirsang, and after his death in 1864, by his son Mohansang, 
the plaintiff in this suit and respondent in the present appeal. 
Upon the death of Himatsang the title of his infant son 
Chandrasang was at first not disputed ; the conflict was as to the 
administration of his estate. But as soon as that controversy 
was settled, Parbhatsang claimed the estates as his own, on the 
allegation that Himatsang had really died childless, and that 
Chandrasang was a child of other parentage, fraudulently put 
forward as the child of Jitba and as the heir of her husband. 
From that time, that is to say, from March 1882 down to 
_: June 1984, this story was the only basis of the claims put 
‘forward. It is now clear, indeed it is the case of both sides, that 
that story was untrue. Its only present importance is in its 
bearing upon the good faith or bad faith, the probability or 
improbability, and thus upon the truth or falsehood of another 
case, based upon events said to have happened at a later period. 
It is, therefore, unnecessary to examine the earlier proceedings 
in detail; but three points may be usefully noted. First, the 
early claim was by the elder collateral branch ; the four widows 
supported the rights of the infant, and the then representative 
of the junior collateral branch sided with them. Secondly, the 
Collector of Broach was in possession of the estates as guardian 
of the property of the infant, duly appointed by an order 
of Court. Thirdly, though in July 1882 crimingl proceedings 
were instituted before the Politital Agent? Rewakantha, they 
were wilhdrgwu ; and no suit was ever brought to enforce the 
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claim on the ground now referred to adversely to the infant. 
The state of things continued down to May 1884, two years and 
a quarter after the death of Himatsang. 

The second -ground of claim to the property, which is the 
ground now in question, arises out of events alleged to have 
occurred on, and immediately after, the 14th May 1883, on which 
day, it has been alleged, on behalf of the successive claimants, 
that the boy Chandrasang died, and that another boy, by name 
Jiku a son of Jitba’s brother, and a boy considerably older than 
Chandrasang, was fraudulently substituted in place of the 
deceased. This story was not told in place of the former com- 
plaint that Chandrasang himself was a spurious child, for that story 
was still maintained for some time by the successive claimants, 
though it is now abandoned. The story of the alleged death and 
substitution on the r4th May 1883 was in addition to this story. 

In 1884 Parbhatsang, the original head of the senior 
collateral line, was dead, and his grandson Chhatrasang had 
succeeded to his place. Inthe middle of May 1884, he entered 
into an arrangement with one Kurnaram, a pleader of the 
District Court of Broach, in pursuance of which the latter at 
once took active steps to further the interests of his employer. 

On the 30th May 1884 Kurnaram made an application for 
assistance to the Collector of Broach. He asserted the death of 
Chandrasang, and alleged the intention to substitute another 
boy in his place. In accordance with that application the 
Collector took steps which led to certain investigations and 
enquiries, the result of which has had an important bearing 
upon the decision of the case by the High Court. But as 
these matters will have to be considered in some detail at a 
later stage it is unnecessary to examine them at this point. 


On the 8th September 1884, Chhatrasang made a complaint ` 


to the first-class Magistrate at Broach against Jitba on a charge 
of cheating by personation, the charge being based upon the 
alleged death of Ghandrasang and substitution of Jiku. The 
Magistrate took depositions on oath, and considered the matter 
once and again. His conclusion was that the story was untrue, 
and that there was no reasonable ground for a criminal procee- 
ding, and accordingly on the 1oth June 1885 he finally dismissed 
the complaint under section 203 of the Criminal Procedure Code. 
That order Was confirmed by the District Magistrate, and the 

High Court on the 25th November 1885 refused to interfere by 
“way of revision, ; j 


a 
Chandrasang 
Himatsang 


t. 
Mohansang 
Hamirsang. 


Sir Arthur Wilson. 
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While the criminal proceedings just mentioned were pend- 
ing, on the 16th April 1885, Chhatrasang brought a civil suit 
against Chandrasang and others, in which he alleged the death 
of the real Chandrasang and the substitution of Jiku into his 
place and name, and asked for declarations of the spuriousness 
of the so-called Chandrasang, and of the validity of his own 
title as heir. Various delays occurred. Chhatrasang died leaving 
no male issue, and his rights, if any, passed to Hamirsang, the 
head of the junior collateral line, and the latter was substituted 
as plaintiff. The Collector of Broach had to be added as a party 
and the plaint had to be returned in order that it might be 
presented in another Court. That suit was never tried on the 
merits. It came on before the Assistant Judge of Broach on 
the 26th March 1888 for the disposal of certain issues of law, 
and was dismissed for want of a proper stamp. The Assistant 
Judge said :—“ As the plaintiff still persists in declaring that his 
suit is one for a mere declaration, and that it is properly stamped 
with a stamp of Rs. 10, the only course open to me is to dismiss 
the suit with costs.” Against this decision there seems to have 
been no appeal. 

From August 1893 till near the end of 1894 negotiations 
were in progress for a compromise between the parties interested, 
but nothing came of them. It may be noted, however, that 
during the progress of those negotiations the appellant was 
married, and the principal ceremony on the occasion was per- 
formed by Hamirsang, whose son the respondent is, and through 
whom he claims. 

On the r2th December 1894, the present suit was instituted 
by the respondent against Jitba, the alleged mother, and the 


‘appellant her reputed son, and others, including the Collector 


of Broach as administrator of the Matar estate. Its material 
allegations were that Jitba gave birth to Chandrasang 
on the 31st October 1881, that Chandrasang died in his 
infancy in June 1883,-in the village of Majrol, in Baroda 
territory, and that Jitba, with the aid of others, concealed 
the death of Chandrasang, and in his place kept with her her 
brother's son, whose real name was Jiku, giving him the false 
name of Chandrasang. The plaintiff asked for a declaration 
that the appellant was not the son and heir of Himatsang, 
and a declaration that the plaintiff, now respondent, was 
entitled to the: properties in Broach, and that the Collector 
should deliver him possession. The allegations just quoted 
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were denied, and thus was raised the sole issue now of any 
importance. A 

At the-trial before the Assistant Judge the story told was, 
that, on the 14th May 1883, Chandrasang was removed by his 
mother, accompanied or followed by certain persons named, in 
a cart from Matar to Majrol in Baroda. (That mother and 
child left Matar is admitted, but itis said for Chhaliar). It is 
asserted that on the road the child became dangerously ill, that 
he died at Majrol the same evening, that his body was at once 
sent for burial, and that the now appellant, said to be Jiku, was 
sent for and arrived on the 16th, and from thenceforth was held 
out as the genuine Chandrasang. The genuine child was at 
that time aged 2} ; Jiku, it was said, was at the same time some 
six or seven years old. 

The direct evidence in support of the case so stated was that 
of three witnesses, as to each of whom the Judge at trial recorded 
that his evidence was unsatisfactory and untrustworthy, and he 
totally disbelieved them. He also disbelieved the subsidiary story 
of an alleged attempt made almost af the same time to obtain 
another child, presumably Jess unsuitable in age. 

The Assistant Judge dismissed the suit with costs. The 
High Court, upon appeal, reversed that decision and gave a decree 
in favour of the plaintiff, the now respondent, but without costs, 
and against that decision the present appeal has been brought. 

"The story told is in itself ‘one difficult to accept. The 
attempt to substitute a boy of Jiku’s age for a child of 24 years 
would be an extraordinarily daring one, the more so, because no 
attempt appears to have been made to keep the boy in seclusion, 
or screen him from general observation. 

The fact that the Judge, who heard and saw the witnesses, 
and whose very full judgment shows the great care and attention 
which he devoted to the case, disbelieved the witnesses, is entitled 
to the utmost weight. - 

Again, it is impossible to approach the story now ‘told with- 
out a certain suspicion, arising from the attack so long maintained 
upon the real parentage of Chandrasang now admitted to be 
the genuine child of Himatsang. And this suspicion is necessarily 
increased by the inconsistent and shifty conduct of the now 
respondent and his immediate predecessor in title. 

The extraordinary length of time which was allowed to elapse 
after the 4th May 1833, the date upon which everything turns, 
and the rath December 1894, when the present suit was filed, is 
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also a circumstance very adverse to the respondent. During all 
that interval, with the exception of a part of 1893 and 1894, when 
negotiations for a compromise were in progress, there -was never 
a time at which proper steps might not, and ought not, to have 
been taken to secure a full trial of the question in issue ; and that 
question is one which from its nature specially required to be 
disposed of while the facts were fresh. When a suit was brought 
in 1885 it was never pressed to a trial, but allowed to terminate 
for want of proper stamp duty. The whole course of proceedings 
from 1883 to 1894 seems to their Lordships difficult to reconcile 
with a reasonable desire, on the part of the claimants, to have 
the question of fact investigated before the proper tribunal, and 
with proper promptitude. 

In his judgment upon the appeal to the High Court, Candy J. 
said, “the question is whether the Majrol story is proved. It 
stood the test of the .cross-examination of the witnesses in the 
witness-box, but after this lapse of time much more than that is 
necessary before the Court can eject the second defendant from 
the estate. The story must be supported by overwhelming 
circumstantial evidence.” That support, the learned Judges 
thought, was supplied by the result of the enquiries made in 
June 1884 by two officials, the Thanedar of Pandu in Rewakantha, 
and the Mamlatdar of Amod in Broach. Those enquiries have 
been briefly referred to in an earlier part of this judgment, but 
inasmuch as they formed the substantial ground upon which the 
High Court overruled the judgment of the first Court, they call 
for further consideration. 

On the 30th May 1884, Kurnaram, the pleader acting on be- 
half of Chhatrasang, applied to the District Magistrate of Broach 
for assistance, and accordingly the Magistrate wrote a letter to the 
Political Agent, Rewakantha, which he entrusted to Kurnaram. 
The terms of the letter explain the circumstances. It ran : 

“Mr. Kurnaram Durgaram, vakil, the bearer, has just in- 
formed me that the heir of the Matar Thakore died about nine 
months ago, and that there is now at Chhaliyar, in the Darbar, 
a boy whom they intend to substitute for the dead boy. 

“Mr. Kurnaram acts for the presumptive heir of the Thakore. 
He says that if enquiries are at once made at Chhaliyar, the fraud 
will be detected, because the deceased Chandrasang was born on 
Kartik Sud, 9th of 1938, that is about vo and kalf years ago, 
whilst the young pretender is about eight years old. Also that 
the latter’s parents are living in Nandool. 


& 
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“ For the present I do not wish to make the matter public 
by searching for details in my office. But I shall be much obliged 
if you will have the goodness to make enquiries at your earliest 
convenience, so that it may be fixed what boy is asserted to be 
heir and what is his age, otherwise a boy of the proper age might 
be found. Mr. Kurnaram is furnished with full panera 
I request that you will favour me with the result of your enquiries.” 

This letter was taken by Kurnaram to the Political Agent, 
who on its receipt gave instruction.to the Thanedar of Pandu, 
Parbhuram by name, to take with him Kurnaram and make the 
desired enquiries in his presence, and to report. 

Parbhuram and Kurnaram went together to Chhaliar. There 
they are said to have taken a statement from the boy himself, 
statements from three other persons, a school-master, a Chobdar, 
and a Kharbhari, and to have, with the assistance of others, 
formed the opinion that the boy was about seven years old, and 
to have caused him to be measured, with the result that his height 
was found to be three feet six inches. 

Parbhuram made his report to the Political Agent, enclosing 
the statements said to have been made in his presence, and a 
Punchnama Said to have been signed on behalf of the members 
of what was called a Punch, which was composed in fact of two 
sowars in attendance on Parbhuram. Kurnaram was dead 
before the trial. The evidence of Parbhuram was taken on 
commission. The schoolmaster was a witness at the trial. The 
Chobdar and the Kharbari were not called, nor were the two 
sowals. 4 

The enquiries at Chhaliar went no furthér, the boy being 
removed by his mother to Matar. Thereupon the District 
Magistrate gave another letter to Kurnaram addressed to the 
Mamlatdar of Amod, in the district of Broach, in which he 
appears to have instructed the Mamlatdar "to make the en- 
quiries Mr. Kurnaram may suggest as secretly and rapidly as 
possible and allow the Darbar people no-time to commit a fraud 
in regard to a boy whom the vakil asserts the Darbar have 


attempted to s bsutiis for the real Thakore who it is A l 


died some months ago.” 

In accordance with that order the Mewlatdae accompanied 
by Kurnaram proceeded to make enquiries. He is said to have 
taken a statement from Jitba, the boy’s alleged mother, and at 
Kurnaram’s suggesfion to. have caused a measurement to be 
taken with a tape-measure of the boy’s height, gvhile he was 
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lying on a cot, and that height was said to be found to be 3 feet 
54 inches. 

When the case was before the High Court, and, again on 
the argument of the appeal before their Lordships, objection 
was taken to the admissibility in evidence. of much of the 
materials relating to the two enquiries just mentioned, and as to 
some of them at least, it would apparently be very difficult to 
support their admissibility, if it were necessary to decide the 
point. But the whole evidence seems to have been admitted 
without objection in the first Court, and their Lordships would 
have regretted if they had been obliged to dispose of the 
present appeal upon a question of legal admissibility, and the 
more so as the appeal has been heard ex parte. Their Lordships 
are not under any such necessity because they think that, 
assuming the evidence to be admissible, it is of little, if any, 
value. This appears to them to follow from the BUND! the 
nature, and the circumstances of the enquiries. 

The District Magistrate received information from Kurna- 
ram which he apparently believed, and which, if true, showed 
that a grave crime was being, or was about to be, committed, 
which, if successful, would result ina great wrong “with respect 
to properties in his district, and their Lordships do not doubt 
that that officer acted rightly in taking such steps as seemed to 
him necessary, in the emergency, for the prevention of crime. 
But it must be observed that those enquiries, if they can be 
called official in any sense, were certainly not judicial. The 
effect of the orders was to place the services of the officials 
employed at the disposal of Kurnaram, the pleader of the 
complainant, in order to enable that gentleman to obtain material 
in support of a foregone conclusion. The enquiries were secret, 
no notice was given to anybody on behalf of the boy. Nobody 
was present throughout the enquiries to represent the boy or 
protect his interests. There was nobody to-check the mode 
in which the alleged statements were elicited, whether by 
leading questions or otherwise, nobody to test statements by 
cross-examination, nobodyto watch the accuracy with which 
they were recorded. 

Upon these broad considerations and without examining in 
detail the various inconsistencies and defects in the records and 
in the evidence relating to the enquiries, their Lordships are of 
opinion that practically no weight can prop@rly be given to the 
p roceedings af, or the results of, those enquiries, 
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As to the alleged statement by the boy himself, assuming PLC. 
it to be correctly reported, there is nothing to show whether 1906. 
the language is in any part his own, or whether it was put in Sina eaaie 
his mouth by the person conducting the examination; and Himatsang 
nothing could be easier than to extract by the latter process AToticienie 
almost any statement from a frightened child, who suddenly Hamirang, 


finds himself alone in the custody of strangers and some of them Sir Arthur Wilson. 
officials. ag 
The alleged deposition of Jitba, so far as it was relied upon, 
refers to matters of which she could have no personal knowledge. 
The evidence as tothe apparent age of the boy, and as to 
the alleged measurement of his height, appears to their Lord- 
ships,.on the grounds already stated, to be wholly untrustworthy. 
And in this they find themselves in agreement with both the 
Magistrates who dealt with the criminal charge in 1884 and 1885 
-and with the Judge who tried this case. 
Their Lordships will humbly advise. His Majesty that the 
decree of the High Court should be discharged and the suit 
dismissed with costs in both Courts in India. The respondent 
must pay the costs of this appeal. 


M. K. M. Appeal allowed. 


PRESENT: Lord Macnaghten, Sir Andrew Scoble, Sir Arthur 
Wilson and Sir Alfred Wills. 





P. C, 
RAMANATHAN CHETTI S 
U.- ENS 
MURUGAPPA CHETTI. Alay, 24. 
[ON APPEAL FROM THE Hicu Court OF JUDICATURE AT 
Mapras.] 


Hinds Temple—Dedication—Managers, duties and powers of—Mutual arrange- 
ment—Breach of trust. 


The manager of a Hindu temple is by virtue of his office the administrator 
of the property attached fo it. As regards the property the manager is iu 
the position of a trustee. But as regards the service of the temple and the 
duties that appertain to it, he is rather in the position of the holder of an 
office or dignity which may have been originally conferred on a single 
individual, but which, in course of time, has become vested by descent in 
more than one person. In such a case, ia order.to avoid confusion or an un- 
seemly scramble it is not improper for the parties interested to arrange among 
themselves for the “due exegition of the functions belonging to the office, in 
turn or in some settled order or sequeuce. There is no breach of trust in 
such an arlapgcment, nor avy ımpioper delegation of the duties of a trustee. 
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Appeal by the Defendant. 


Suit for the recovery of jewels and some villages with 
mesne profits. 


The material facts appear from the judgment of their Lord- 
ships delivered by : 


Lord Macnaghten.—In the village of Kottoor, in the 
zemindari of Sivagunga, there isa Hindu temple dedicated to 
the public worship of the deity in whose honour it was founded,” 
and endowed with the revenue of three villages. The office 
of manager of this temple is hereditary in a family of which 
the appellant and respondent are both members, but the family 
has no beneficial interest in the property or in the income of 
the temple. i 

“The office of manager was formerly vested in one Mayandi 
Chetti, who was grandfather of the respondent and great grand- 
father of the appellant. On Mayandi’s death the office devolved 
by inheritance on his male descendants by his two wives. There 
were four by each wife, or eight in all. One member of each 
branch took the management for one year in alternate succes- 
sion until the year 1881-82. About that time the. members of 
the junior branch renounced or relinquished their claim to the 





_ Office in favour of the respondent who is a member of the senior 


branch. During the 19 years immediately preceding the institu- 
tion of this suit, in each cycle of eight years, there has been a 
settled order of succession among the members of the senior 
branch. The respondent has had five turns, and the appellant 
and the other two representatives of the senior branch one 
turn each. 

In accordance with this arrangement the appellant held the 
office of manager of the temple, and the property belonging to 
it, from ist Adi of the year Vilambi (rsth July 1898) to 30th 
Ani of the year Vikari (13th July 1899). On the expiration of 
that year, it was the respondent's turn to hgld office for the next 
three years, one year in his original right and two years in right 
ofthe junior branch. The appellant handed over the temple 
to the respondent, but he kept back the jewels and retained or 
retook possession of the three villages with which the temple 
is endowed. : 

The respondent then brought this suit to recover the jewels 
and the villages with mésne profits. The appellant did not 
dispute the,facts alleged by thé respondent, but he set up various 
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defences on points of law. Both the Subordinate Judge and 
the High Court decided against him. 
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In their Lordships’ opinion the case is a very simple one. Ramanathan Chetti 


They think the unbroken usage for a period of 19 years is, 
against the appellant, conclusive evidence of a family arrangement 
to which the Court is bound to give effect. Twice during that 
period of 19 years the appellant has, in his proper turn, enjoyed 
the position of manager for a year. The arrangement seems to 
have been a-perfectly proper arrangement conducing to the due 
and orderly execution of the office. It was one which the Court 
would no doubt have sanctioned, if its authority had been 
invoked. Tt was one which, in their Lordships’ opinion, the 
parties interested were competent to make, without ‘applying to 
the Court. If the appellant wishes to set it aside and to have a 
new scheme settled, he must take proper proceedings. If he has 
any ground for attacking the management of the temple or the 
administration of the property attached to it, the Courts are 
open. But it is not for him, at his will and pleasure, to disturb 
an arrangement of which he has on more than one occasion 
taken the benefit. It is plain that the arrangement was not 
intended to be merely temporary, nor can it be regarded as 
precarious. It must hold good until altered by the Court or 
supervened by anew scheme effected with the concurrence of 
all parties interested. . 
The arrangement on behalf of the appellant seems to have 
been founded on a mistaken analogy. The manager of the 
temple is by virtue of his ofice the administrator of the property 
attached to it. As regards the property the manager is in the 
position of a trustee. Butas regards the service of the temple 
and the duties that appertain to it, he is rather in the position of 
the holder of an office or dignity which may have been originally 
conferred on a single individual, but which, in course of time, has 
become vested by descent in more than one person. In such a 
case, in order to avoid confusion oran unseemly scramble, it is 
not unusual, and it is certainly not improper, for the parties 
interested to arrange among themselves for the due execution 
of the functions belonging to the office, in turn or in some settled 
order and sequence. There is no breach of trust in such an 
arrangement nor any improper delegation of the duties of a 
- trustee. ° è , 
The members of the junior branch are not before the Court. 


Their rights, if they have any, are not affected by thfs suit. The- 
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appellant cannot be allowed to put himself forward, as their 
champion, to disturb an arrangement with which they. seem to 
be quite content, 

Their Lordships will humbly advise His Majesty that the 
appeal must be dismissed. The appellant will pay the costs 
of the appeal. 


M. K. M. Appeal dismissed. 


` e 


APPELLATE CIVIL. 


Before Sir Francis William Maclean, K. C, I. E., Chief Justice 
and Mr. Justice Gerdt. 


JAMINI NATH ROY i 
v. 
DEBI PRASAD AGARWALA AND OTHERS.* ` 
Ciril Procedure Code (Aot XIV of 1882), Seer, 244, 583 — Party —Representative 


—Decreeholder—Assignee of decree—MRestitution to assignee in emccution- 
proceeding. 7 


The assignee of a deereeholder is his representative.within the menning of 
section 244 and is a ‘party’ entitled to the benefits (by way of restitution or 
otherwise) under the decree within the meaning of section 588 of the Code ‘of 
Civil Procedure, 

Section 683 must be read along with section 244 of the Code. 

The Courts in India should placea wide and liberal construotion on sec- 
tion 244, Civil Procedure Code, 


Appeal by the Judgment-debtor. 

Proceedings in execution of a decree for money. 

The facts of the case material to this report are these. The 
appellant Jamini Nath “Roy brought a suit for money against 
three persons, Dharma Das Sur, Abinash Chandra Sur and 
Paramananda Brahmachari in the Court of the Subordinate Judge 
of the 24-Parganas, and before judgment, attached a sum of money, 
belonging to Dharma Das and Abinash Chandra, which was in the 
hands of the Executive Engineer of Barackpore. On the 25th 
February 1892, the Surs assigned the money, subject to the 
attachment, to Debi Prasad Agarwala. On the 24th April 1893, 
the Subordinate Judge made a decree in favour of the plaintiff 
against all the defendants and in execution of the decree Jamini 


e 
* Appeal from Order No. 133 of 1995 and Rule No. 117 of 1906 against the 
order of Babu Bhagabati Charan Mitter, Subordinate Jndge, 24-Parganaa, dated 
the 17th December 1994. 
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Nath Roy withdrew a sum of Rs. 2,300 and odd out of the 
money attached before judgment. Subsequently on the 6th 
July 1894 the suit was dismissed against Dharma Das Sur and 
Abinash Chandra Sur with costs by the High Court on an appeal 
which had been preferred by them against the decree of the 
Subordinate Judge. On the 13th August 1895 the benefit of the 
. decree of the High Court was assigned by the Surs to Debi Prasad 
who, on the 7th April 1897, applied in the Court of the Sub- 
“ordinate Judge for execution of the decree of the High Court, 
claiming to recover the costs awarded to the Surs as also the sum 
of Rs. 2,300 and odd with interest from Jamini Nath Roy. The 
latter pleaded inter alia, that the assignments to Debi Prasad 
were not for value and that in any case the sum of Rs. 2,300 and odd 
could not be recovered by Debi Prasad except by a separate suit. 
After various proceedings in which the remaining objections of 
Jamini Nath were disposed of, the Subordinate Judge by his 
order dated the 17th December 1904 held that the assignments 
were for value and were valid and that Debi Prasad was entitled 
to recover the amount of Rs. 2,300 and odd in the execution- 


proceedings. Against this order Jamini Nath Roy appealed to ` 


the High Court. 

The Offg. Advocate General, Mr. S. P. Sinha, (Babu Girija 
‘Prasanna Roy Chaudhuri with him) for the Appellant, contended’ 
_that the amount of Rs. 2,300, which was claimed by way of res- 
- titution could only be: recovered by summary procedure under 

section 583, Civil Procedure Code; that section however was 
limited to parties to the suit, and would not be extended to their 
representatives ; Debi Prasad was not a party to the suit and his 
remedy, -if any, was by way of a regular suit. 

Dr. Rash Behary Ghose (Dr. Sarat-Chandra Banerjee with 
-him) for the Respondent, contended that section 583, Civil 
Procedure -Code must be read with section 244 and so read, it 
would apply to representatives of the parties, and there was no 
reason why the respondent should be driven to a separate suit. 

- Reference was made to Set Umedmal v. Srinath (1) and Mothoora 
Persad Sing v. Mohunt Sumbhoo Geer (2). 

The Offg. Advocate General in reply. 

The judgment of the Court was as follows :-— 


Maclean C. J.—This suit has already entered upon its tenth ` 


year, and has mot yet been” decided. So far’ as is material for 
the purpose of our decision of to-day, I may usefully take the 
(1) (1900) L L. R, 27 Cale. 810, (2) (1873) 18 W R. 418, 
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facts-‘as appear in the judgment of the Court dated the 9th 
of May 1902. It appears from that statement that one Jamini 
Nath Ray brought a suit against Dharma Das Sur and others 
for money, and before judgment attached a sum of money 
belonging to the defendants which wasin the hands of the 
Executive Engineer. The plaintiff obtained a decree, and, 
in execution, withdrew a sum of about Rs. 2,300 of the attached 
money. Subsequently that decree was reversed with costs, 
on appeal to the High Court. The original defendants, the Surs, 7 
assigned that decree to the present respondent, Debi Pershad 
Agarwala, who applied to the Subordinate Judge of the 24-Per- 
gunnahs for execution of the same, and for restitution of the 
said sum of Rs. 2,300. In that state of facts, the only question 
for our consideration is whether Debi Pershad, as the assignee 
of the Surs, is entitled to recover the sum of Rs. 2,300, under 
the decree to which I have referred. The learned Subordinate 
Judge has held that he is ; but the judgment-debtor, the present 
appellant, contends that he is not entitled to obtain the money 
in this summary way, and that he can only get it by bringing 
a suit and obtaining a decree in that suit. That is the sole 
question we have to decide and it depends upon what is the 
true view of section 583 of the Code of Civil Procedure 
coupled with section 244 of the same Code. Section 583 
provides, “when a party entitled to any benefit (by way of 
restitution or otherwise) under a decree passed in an appeal 
under this chapter, desires to obtain execution of the same, 
he shall apply to the Court which passed the decree against 
which the appeal was preferred,” and “such Court shall 
proceed to execute the decree passed in appeal, according to 
the rules herein before prescribed for the execution of decrees 
in suits.” It is contended for the appellant that the term 
“pariy” means only the actual party to the suit and not his 
representative. It can scarcely be disputed that the Surs them- 
selves would have been entitled to proceed in a summary way 
to obtain the benefit of the decree which had been passed in 
their favour: and, the respondent says he stands in their shoes. 
We must read section 583 with section 244. There can be no 
question that, if there had been no assignment, the Surs them- 
selves, under the conjoint operation of section 583 and section 
244, could have successfully made the application ; and, as the 
present applicant is the representative of the Surs, within the 
meaning of esection 244, it seems to us that he can do so, and 
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ought not tobe driven to an independent suit. There is no CIVIL, 
decision in the Indian Courts, so’ far as we are aware, which is 1908. 
contrary to the view that the respondents, in the circumstances 
of the case, are entitled to proceed in a summary way, and, in 
the absence of any such contrary authority, we think he is so 


— 
Jamini Nath Roy 
v 


Debi Prasad Agar- 


wala, 
entitled. It is scarcely necessary to repeat what has so often Muolean C. J 
been said, that the Courts in India should place a wide and ne 
liberal construction on section 244, a view approved of by the 
Judicial Committee of the Privy Council. 
` The appeal, therefore, fails and must be dismissed with costs, 
hearing fee, five gold mohurs. 
The rule is discharged. 
Geidt J.—I agree. 
B. N. Appeal dismissed ; Rule discharged. 
Before Mr. Fustice Ghose and Mr. Fustice Caspersz. 
HARENDRA KUMAR GUHA AND ANOTHER ori 
; ue — 
- DINDAYAL SAHA” aa 
Lransfer of Property Act (IV of 1882), Sea, 82" Purchase of the mortgage- apri, me 


decres by the kalder of the interest of ons of the mortgagors, effect-of— 

Reduction of the mortgage-debt in proportion. 

Where the holder of the interest of one of the mortgagors in one of 
several mortgaged properties, subsequently purchases the whole mortgage- 

-7 decree, the mortgage is satisfied to the extent of the proportion of the value of 
the mortgaged property purchased by him to the value of all the propertics 
mortgaged, 

Wherever there is a confinence of the estates of the mortgagor and the 
mortgagee in the same person, the mortgage-debt is extinguished in proportion 
to the extent of the mortgaged property acquired- by the mortgagee, and the 
mortgagee or his assignee can only recover the balance of the mortgage-debt 
from the other properties mortgaged. 

Appeal by the mortgagor jadgment-debtors. 

Application for execution of a mortgage-decree, 

The material facts and the arguments will appear from the 
judgment. 

Babus Basanta Kumar Bose (for Babu Fogesh Chandra 
Ray) and Mukund Nath Ray for the Appellants. 

Babus Dwarkanath Chakravartt and Pramatha Nath Sen 
for the Respondent. 

* Appeal from App€llate Order,No, 324 of 1905 against the order of J. E. 
Webster, Esq, District Judge, Mymensingh, dated 19th May 1905, affirming 


the order of Babu Ananda Nath Mazumdar, Subordinate Judge, Mymensingh, 
dated 25th March 1905, 
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The judgment of the Court was as follows :— 


Ghose J.—This is an appeal by some of the judgment- 
debtors against an order of the District Judge of Mymensingh. 
It appears that three persons, Bimala Kant, Harendra Kumar 
and Bindu Basini mortgaged two properties to one Jagadiswari, 
Bimala being entitled to an eight anna share, and the other two 
persons to the other eight anna share of the said properties. 
One of these two properties, namely, property No. 1 or rather® 
the interest of Bimala Kant in that property, was sold at a 


` revenue sale, and was purchased by one Krishna Coomar Saha. 


In the meantime, the mortgagee Jagadiswari obtained a decree 
upon her mortgage, and subsequently one Dindayal purchased 
this decree from Jagadiswari, and applied for sale of the property 
No. 2, apparently exempting property No. 1 from such sale. It 
was contended by the judgment-debtors, who are the appellants 
before us, that Dindayal was but a benamdar for Krishna Coomar 
and that, inasmuch as the latter became one of the judgment- 
debtors, by virtue of the purchase made by him of Bimala's 
interest in one of the two properties, Dindayal, the benamdar, 
was not at liberty to sell the property No. 2, exempting the 
property No. 1 from sale, and that, in equity, the debt should be 
apportioned, and so much thereof as was justly attributable to 
the eight anna share of the property which belonged to Bimala 
and was purchased by Krishna Coomar, should be deducted from 
the mortgage decree, before the property No. 2 could be sold. 
The learned Judge of the Court below has held that this conten- 
tion cannot, in the circumstances of the case, be accepted. He 
lays down, however, the law upon the subject very correctly, 
and says as follows :—"It has, in several cases, been held that 
when a mortgagee purchases the equity of redemption in 4 part 
of the mortgaged property, his mortgage-debt is satisfied in 
proportion to the ratio which the value of the property pur- 
chased bears to the value of all the properties covered by the 
mortgage (vide Bisheshur Dial v. Ram Sarup (1). But he says 
at the same time, that the same rule is not applicable where the 
purchaser of the interest of one of the several mortgagors 
subsequently purchases the rights of the mortgagee decree-holder, 
and, in that view of the matter, he has, as we have already 
mentioned, declined to accept the contention of the judgment- 
debtors. We do not, however, see how,*in principle, there 
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can be any difference in the two cases. If the mortgage- pial 
debt, by reason of the purchase by the mortgagee of one 1906. 
of the properties comprised in the mortgage, is satisfied in Harendra H Kumar 
the proportion which the value of the property purchased Guha 


by him bears to the value of all the mortgaged properties, Dindayal Saha. 
it is but reasonable and equitable that in “the event of the 
share of one of the mortgagors being purchased by the 
e mortgagee decree-holder, the mortgage-debt should be appor- 
tioned, and the mortgagee should be entitled to sell the other 
properties for the amount of the mortgage-decree minus the 
amount justly attributable to the property which he has pur- 
chased. Indeed, the learned vakil for the respondent, on the 
matter being put to him, very candidly admitted that, in 
principle, there is no distinction between the two cases. No 
doubt, when all the mortgaged properties are purchased by the 
decree-holder, the case assumes avery simple form, but when 
one of the mortgaged properties only is purchased by the 

decree-holder the enquiry becomes a little complicated, but, 
` in either case, the matter has to be worked out, and the mort- 
gage-debt has to be apportioned. If so, there is no reason why, 
in this particular case, the mortgage-debt should not be appor- 
tioned, and why so much of that debt which is justly attributable 
to the eight anna share of the property No.1 which belonged 
to Bimala, should not be deducted from the entire mortgage- 
debt, and the mortgagee allowed to execute the decree for 
realization of the rest of the debt. 

But then the question whether Krishna Coomer was but a 
benamder for Dindayal has not yet been determined. This 
matter demands enquiry in the first instance ; for, if it be found 
that Krishna Coomer is not a benamder of Dindayal, it is obvious 
that Dindayal is entitled to execute the decree in the way that 
he sought to execute it in the Court below. If, however, it be 
found that he is a benamder of Dindayal, then, as already 
indicated, the mortgage-debt should be apportioned, and execu- 
tion should be allowed to be had only for such portion of the 
mortgage-decree as is attributable to the properties other than the 
eight-anna share of property No. 1 which belonged to Bimala. 

Another question has been raised before us by the learned 
vakil for the appellant, and that is about the interest chargeable 
upon the mdttgage-gebt, the question being as regards the 
interest for the period subsequent to the period of grace. As 
the decree of the lower Appeallate Court is worded} there is no 
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provision made in it for any interest subsequent to the date 
within which the mortgagor was allowed liberty to pay the mort- 
gage-money with interest and costs, and that being so, we are 
of opinion, that the contention of the judgment-debtor on 
this head, is correct. And as the case has to be sent back to the 
Court of first instahce for determination of the question, which 
we have already indicated, the decree-holder will be at liberty 
to apply to that Court, if so advised, for the rectification of the, 
decree in question, and for provision being made therein for 
payment of interest subsequent to the period of grace. With 
these remarks, we direct that the record be sent down to the 
District Judge, who will remit, it to the Court of first instance, 
for carrying out the order which we have just made. Each 
party will bear his costs in this Court. Costs in the Courts 
below will abide the result. 


H. S. ‘ Appeal allowed ; case remanded. 


Before Mr. Justice Rampini and Mr. Justice Mookerjee. 
ANANDA CHANDRA SEN AND ANOTHER 
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ve PARBATI NATH SEN AND OTHERS.” 


Seound appeal—Eevidence, misreading of—Ecidence, absence of-—-Acquicscance, 
meaning of —Watrer-——Estoppel—Fraud, proof of, if necessury—Buildings) 
erection of—Improcoment— Assent - Protest, absence of—Reclew of judg- 
ment—Joint owners, 


A misreading or misconception of evidence is not a ground for interference 
in second appeal. The remedy in such a case is by an application for review of 
judgment. ; 

Nowbut Singh v. Chatter Dharea (1), Sib Chandra v. Chandra Narain (2) 
referred to and followed. 

Durga Ohoudhrain v. Jowahlr Singh (8), Anangamanjari v. Tripura 
Soondart (4), Pertalb Chunder v. Mahendra Purkait (5), Ramratan v. Nandu (6), 
ILukhi Narain v. Jadunath (7), referred to. 

Govind v. Vithal (8), Tswar Okurder v. Satish Qhunder (9), Hussan Kuli ` 
Khan v. Nakehadi (10) distinguished. 

* Appeal from Appellate Decree” No. 61 of 1905 against a dceoree of Babu 
Umacharan Kar, Offg. Subordinate Judge, Dacca. dated the 29th September 


1904, reversing that of Babu Prasanna Kumar Gupta, Munsiff, Naraingunge 
dated the 28rd December 1902. 


a) qe 19 W. R, 222, (2) (1905) 1 0. L. J. 288 (285). 
(8) (1890) L. R. 17 I, A. 122; I. L. R. 18 Calc. 28. 

(4) (1887) L. R. 14I A.101; T. L.B 14 Cale 940 

(5) (1889) L. R. 16 I. A. 233; I. L. R. 17 Calo 29) é 

(6) (1891) L. R. 19 I. A.1; I. L.R 19 Calc. 249 

(7) (1893) L. R. 21 L A. 89; 1 L. R. 21 Calo. 504. 

(8) (1895) Ie L. R, 20 Bom. 758 (9) (1802) L L R, 30. Calo. 207. 


(10) (1905) I. L. R, 83. Calo, 200, 
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If, howevor, there is no evidence in support of the finding of the Bub- CIIN. 
ordinate Court, the Court of second appeal would be entitled to interfere. 1906, 
Hemant Kumari v. Brojondra Kishore {1) followed. = 


Por Rampini, J.—The question of acquiescence or waiver is a question of Ananda eben Ben 
fact and the finding of the lower Appellate Court on such a question is final Parbati ‘Rath Sen, 
and cannot be interfered with in second appeal. —_ 

i Per Mookerjes, J—Acquiescence is not n questione of fact but of legal 
inference from facts found, and it is open to the appellant in a second appeal to 
invite the High Court to consider whether the question of acquiescence has 

“been properly decided by the Lower Courts, 

Beni Ram v. Kundan Lal (2) followed. 

Per Mookerjee J.—The plaintiff who complains of the act of his co-owner 
cannot obtain a decree for demolition of buildings or for joint possession, unless 
he can establish that he has sustained some substantial injury by reason of the 
act of which he complains, The Court will not interfere unless it is proved that 
injury has accrued to the plaintiff by reason of the erection of the building and 
that he took reasonable steps in time to prevent the erection. 

Shamnugger Jute Factory Co. Id. v. Ram Narain (8), Joy Churder v. 

Beppro Charn (4), Atarjan v. Ashak (5), Madan Mohun v. Rajab Ali (6), Boshi 
Bhusan v. Gonesh Ohunder (T), Facilatunnessa v. Ijaz Hassan (8) referred to. 

Mohesh Narain v. Nawbat Pathak (9) cited and followed. 

Acquiescence is quiescence under such circumstances as that assent may be 
reasonably inferred from it and is no more than an instance of the law of 
eatoppel by words or by conduct ; in other words, acquiescence does not mean 
simply an active, intelligent consent, but may be implied, if a person is content 
not to oppose irregular acts which he knows are being done. ` 

Duke of Leeds v. Burl of Amherst (10), Evans v. Smallcombe (11), Cowell v, 

Watts (12) referred, to, 
Sarrat Ohunder v. Gopal Chunder (18) referred to and followed. 


Appeal by the Plaintiffs. 


Suit to obtain a declaration of plaintiff’s right to a certain 
share of some plots of lands and to obtain exclusive possession 
of one of the plots and jointi possession of another plot, or in the 
alterative joint possession of all the plots of lands. 

The material facts and arguments appear from the judgments. 

Babu Sarat Chandra Basak for the Appellants. 


Dr. Priya Nath Sen for the Respondent. 
C. A. V. 


(1) (1890) L.R, 17 I.A. 65; I.L.B.17 Calo, 875. (2) (1899) I.L.R. 21 All, 496. P, C. 


(8) (1886) I L R. 14 Cale. 139 (8) (1903) I L. R. 30 Cale 901. 
(4) (1886) I. L. R. 14 Calo. 236. (9) (1905) 1 O. L. J. 437. 

(6) (1900) 4 0. W, N. 788. (10) (1846) 2 Phill 117. 

(6) (1900) I. L'R. 28 Cale, 228. (11) (1868) L. R. 3 H. L 249. 
(7) (1902) I. L. R. 29 Cale. 500. (12) (1850) 2 Ha, & Tw, 224, 


(13) (1892) L. R. 19 I. A. 203; I. L, B. 20 Calc. 29, 
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Thé following judgments were delivered :— 


Rampini J.—This appeal arises out of a suit by the 
plaintiffs to obtain a declaration of their right to a certain share 
of plots 1 to 3, and to obtain exclusive possession of plot 1 and 
joint possession of plot 3, or, in the alternative, joint possession in 
proportion to their share of plots 1 to 3. 

The lower Appellate Court has dismissed the suit. It has 


held that the plaintiffs are entitled to a ;4 share of the Shikmi, 


taluk to which the plots 1 to 3 appertain, but it has decided 
that the plaintiffs’ remedy lies in a suit for partition, and hence 
has dismissed the suit. 


The.plaintiffs appeal. Their contentions are :— 


(1) that the lower Appellate Court has misread the evidence 
of the witness Barada ; 

(2) that in respect of plots 2 and 3 ther is no bar to the 
present suit ; 

(3) that there is no bar to the present suit in respect of the 
huts erected on plot No. 1 either before or after the institution 
of the suit ; 

. (4) that there was no issue as to acquiescence or waiver, and 

(5) that it was not incumbent on the plaintiffs to adduce all 
the witnesses who would naturally have heard of the death of 
Shama Kant, in order to raise the presumption of his death, 

But we do not think that the evidence of Barada has been 
misread. He was examined before the Court on the 14th Novem- 
ber 1902, and again on commission on the 9th February 1904. 
He withdrew on the latter occasion many of the statements he 


- had made when in the witness-box, and the Judge has believed 


the statements he made on the former occasion, rather than those 
made on the latter. In this he is probably right, but in any 
case this is not a matter in respect of which we can interfere 
with his discretion. 

The Judge has found that the plajntiffs’ predecessors 
acquiesced in the erection by the defendant No. 1 of dwelling 
huts on plot No. 1, as also in his improvement of plots 2 and 3. 
If this be so, and the Judge's finding on this point is one of fact, 
the defendant would be quite justified in erecting the huts on 
plot 1 both before and after the institution of the suit, and, 


whatever penalty he may have incurred by disobeying the - 


injunction issued to him, this would not affett his right as regards 
the erection of the huts, K 


. 


Vorn IVJ High coUR?. 


The question of acquiescence or waiver would seem to have 
been raised by the issue whether the suit is maintainable without 
partition, which was framed by the lower Appellate Court, 
and for the trial of which the suit was remanded to the Court 
of first instance. Whether or not it was incumbent on the 
plaintiff to produce all the witnesses who would naturally have 
heard of Shama Kant’s death, we cannot interfere with the 
Judge’s finding that Shama Kant cannot fairly be presumed to 

“be dead. 

We think the plaintiffs are entitled to a declaration that 
they have a 34 share in the Shikmi taluk to which plots 1 to 3 
appertain. We modify the Lower Court's decree to this extent, 
and in other respects dismiss the appeal with costs. 


Mookerjee J.—The plaintiffs, appellants and the defendants, 


respondents are joint-owners of a permanent tenure within 
which the three parcels of lands, which form the subject matter 
of the present litigation, are situated. The plaintiffs alleged in 
the Court below that the defendants were not entitled to exclusive 
possession of these parcels and prayed that they might be placed 
in joint possession with the defendants. The defendants resisted 
the claim upon various grounds, among which, it is sufficient 
to state only one for the purposes of this appeal, namely, that the 
vendor of the plaintiffs had assented, before he conveyed the 
property to the plaintiffs, to the exclusive occupation of the 
parcels in dispute by the defendants. The Court of first instance 
gave a decree for joint possession to the plaintiffs which, on 
appeal, has been reversed by the Subordinate Judge. The 
plaintiffs have appealed to this Court and on their behalf, the 
decision of the learned Judge has been assailed substantially on 
two grounds, namely, frst, that the Court below has erroneously 
decided the question of acquiesence on the part of the vendor 
of the plaintiffs, because he has misread and misunderstood his 
evidence, and second/y, that the facts found are not sufficient ta 
justify the conclusion that there was any acquiescence on the 
part of the vendor of the plaintiffs. In my opinion, these con- 
tentions are not well-founded and must be over-ruled. 

As regards the first point taken on behalf of the appellants, 
the case set up by the defendants was that the plaintiffs’ vendor. 
Barada was asked by the first defendant to make his home on 
the first plot, but that Barada replied that he would not do so 
and asked the defendant to raise his hut there. The learned 
Subordinate Judge, in testing the truth or otherwise of the case 
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ŝo set up on behalf of the defendants, observed that Barada was 
examined on commission, and as he had not categorically denied 
the statement imputed to him, the conclusion followed that the 
first defendant made his family residence on the first plot, with 
the knowledge and consent of the vendor of the plaintiffs. The 
learned vakil for the appellants points out that the Subordinate 
Judge has misread the evidence of Barada, taken on commission, 
as Barada does actually deny the statement imputed to him. In, 
my opinion, the suggestion made by the learned vakil for the 
appellants is well founded, and Iam unable to hold, that the 
Subordinate Judgt had his attention directed to the examination 
in Court and the examination on commission, or that he intended 
to rely upon the one set of statements rather than upon the 
other. “But assuming that the evidence of Barada has been 
misread, is that any ground for interference, in second appeal, 
with the decision of the Court below? The question before 
the Court was whethef, when the first defendant took exclusive 
possession of the first plot, he did so with the consent of Barada. 
The question was one of fact, in the determination of which 
the evidence of Barada would, no doubt, have a material bearing. 
The learned vakil for the appellants contends upon the authority 
of the cases of Govind v. Vithal (1), Iswar Chunder ~v. Satish 
Chunder (2) and Hossan Kult Khan v. Nakchhedé (3), that if 
the Court below has misunderstood or left out of account an 
important portion of the evidence, it is competent to this Court 
to interfere on second appeal. There are perhaps expressions 
in the judgments relied upon which may lend some support to 
the contention of the appellants, but if the learned Judges who 
décided those cases intended to lay down a general rule, that a 
misreading or misconception of the evidence is a ground for 
interference in: seeond appeal, I am unable to assent to any such 
proposition of law.’ As was pointed out by their Lordships of 
the Judicial Committee in Durga Choudhrain v. Jowahtr Singh (4), 
an erroneous finding of fact is a different thing from an error 
or defect in procedure, and there is no jurisdiction to ‘entertain 
a second appeal on the ground of an erroneous finding of fact; 
however gross or inexcusable the error may seem to be ; where 
there is no error or defect in the procedure, the finding of the 
frst appellate Court upon a question of fact is final, if that 
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Court had before it evidence proper for its nenon in 


support of the finding. This view-has been repeatedly affirmed. 


by their Lordships; Anangamanjari v. Tripura Soondari (1), 
Protap Chunder v. Mohendra Purkait (2), Ramratan w. Nandu (3) 
and Lukht Narain v. Jodu Nath (4). Of course, if there. is no 
evidence in support of the finding of the Subardinate Court, 
the Court of second appeal would be entitled to interfere : 


Hemanta Kumari v. Brojendra Kishore (5). It is suggested in, 


the case before me, that the Subordinate Judge has misconstrued 
the evidence of Barada. Assuming that to be so, itis nota 
ground of second appeal ; see Nowdut Singh v. Chutter Dharee (6) 
and Si Chandra v. Chandra Narain (7). If the Subordinate 


Judge has misread the evidence of Barada, the remedy of the, 


appellants was by an application for review of judgment. It is 
impossible to say that the erroneous view of the evidence of 
Barada, which the learned Subordinate Judge is alleged to have 
taken, involves any error of law and consequently the first point 
taken on behalf af the appellants, cannot be successfully 
maintained. 

As regards the second point taken on behalf of the appellants, 
the facts found are these. The defendants invited the vendor 
of the plaintiffs to erect dwelling houses upon the first plot, and 
informed him that they themselves also intended to use 
a portion for the same purpose. Upon the refusal of the plain- 
tiffs’ vendor to erect his dwelling house upon the plot, the 
defendants have built huts for their family residence. They have 
also spent a large sum of money to raise the level of the second 
plot and to reclaim a tank on the third plot, with a view to supply 
good water for the members of their family and for the people 


of the neighbourhood. All this has been done with the full, 


knowledge of the plaintiffs’ vendor and without any protest on 
his part. Before these improvements were effected, the plots 
were in the possession of tenants who used to pay a small rent to 
the joint-proprietor8. Under these circumstances, the learned 
Subordinaté Judge has held that the plaintiffs are not entitled 
to ask for the demolition of the dwelling houses erected by the 
defendants and for joint-possession of the lands. The learned 


; TE 14 L 4.101; I. L. R. 14 Cale. 740. 
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vakil for the appellants has contended that mere quiescence is 
not acquiescence, and that the facts found do not disentitle the 
plaintiffs from enforcing their strict rights as joint-owners of the 
lands in dispute. In support of this position, he has placed 
reliance upon the cases of Bent Ram v. Kundan Lal (1) and 
Willmott v. Barber (2). He has laid particular stress upon a passage 


from thë judgment of Fry J- i the Tatter case, in which that 


learned Judge defined the circumstances under which the owner of e 
a legal right will be estopped by his acquiescence from asserting 
it. “It has been said that the acquiescence which will deprive a 
man of his legal rights must amount to fraud, andin my view 
that isan abbreviated statement of a very true proposition. A 
man is not to be deprived of his legal rights unless he has acted 
in such a way- as would make it fraudulent for him to set up 
those rights. What, then, are the elements or requisites necessary 
to constitute fraud of that description? In the first place, the 
plaintiff must have made a mistake as to his legal rights. 
Secondly, the plaintiff must have expended some money or must 
have done some act (not necessarily upon the defendant's land) 
on the faith of his mistaken belief. Thirdly, the defendant, the 
possessor of the legal right, must know of the existence of his 
own right, which is inconsistent with the right claimed by the 
plaintiff. If he does not know of it, he isin the same position 
as the plaintiff, and the doctrine of aquiescence is founded upon 
conduct with a knowledge of your legal rights. Fourthly, the 
defendant, the possesssor ofthe legal right, must know of the 
plaintiff’s mistaken belief of his rights. If he does not, thére is 
nothing which calls upon him to assert his own rights. Lastly, 
the defendant, the possessor of the legal right, must have en- 
couraged the plaintiff in his expenditure of money or in the 
other acts which he has done, either directly or by abstaining 
from asserting his legal rights. Where all these elements exist, 
there is fraud of sucha nature as will entitle the Court to 
restrain the possessor of the legal right from exercising it ; 
but, in my judgment, nothing short of this will do” In my 
opinion these cases are distinguishable. No ‘doubt the case 
before the Judicial Committee, Bent Ram v. Kundan Lal (1) 
shows that acquiescence is not a question of fact but of legal 
inference from facts found, and it is open, therefore, to the 


e 
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appellants to invite this Court to consider, whether the question 
of acquiescence has been properly decided by the Courts below. 
We have therefore to consider, whether the principles laid 
down in the cases relied upon, apply to the circumstances of 
the case before us. Now, as was pointed -out in Mohesh Narain 
v. Nawbut Pathak (1), although in the case of immoveable pro- 
perty, +jointly owned, each co-owner is in theory interested in 
eevery infinitesimal portion of the subject-matter, and each has 
the right, irrespective of the quantity of his interest, to be in 
possession of every part and parcel of the property, jointly with 
the others, yet it does not follow, that one joint-owner is en- 
titled to maintain an action in ejectment against a co-owner, 
merely on the ground that the latter has taken exclusive posses- 
sion of a portion of the joint-property. Such exclusive occupation 
may, under certain circumstances, be perfectly legitimate and 
may not constitute an invasion ofthe rights of the co-sharer; 
if there is no assertion of a hostile title, no exclusion or ouster, 
an action in ejectment cannot lie. I am not prepared to hold, 
that an exclusive appropriation by one co-owner of a part of the 
joint land to his own use by the erection of a permanent struc- 
ture, is necessarily evidence of an ouster ; it may well be, that 
the lands cannot be-enjoyed as each of the joint-owners- is en- 
titled to enjoy them, without making extensive and permanent 
improvements. Why should the co-owner, willing to bear the 


expense of such improvements, be compelled to desist from’ 


inaking them and ‘be required to leave his lands in a condition in 
which he cannot use them advantageously to himself, for he is 
necessarily so compelled and required, if his improvements are 
to be treated as hostile acts, subjecting him to the penalties 
visited upon a co-owner found guilty of an ouster of his com- 
panion in interest ; (Freeman on Co-tenancy and Partition, section 
240). The rule is well settled that the plaintiff, who complains 
of the act of his co-owner, cannot obtain a decree for demolition 
of buildings or for joint possession, unless he can establish that 
he has sustained some substantial injury by reason of the act 
of which he complains; see Shamnugger Fute Factory Co. 
Ld. v. Ram Narain (2), Foy Chunderx. Bippro Churn (3), Atarjan 
v. Ashak (4), Madan Mohan v. Rajab Akt (5), Soskt Bhusan v. 
Gonesh Chunder (6), Fastlatunnessa v. Ijarz Hassan (7). These 


(D (1908) 1 C. L. J. 497. (4) (1800) 4 C. W. N. 788, 
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that injury has accrued to the plaintiff by re redson of the erection 
of the building, and that he took reasonable steps in time to 
prevent the erection. It is important to observe that there is a 
well-founded distinction between cases in which the building 
has . been erected by a pure trespasser upon the land of another 
and cases in which the building has been created by a joint 


proprietor on joint land without the permission of his co-owners , 


or even in spite of their protest. The case of Uda Begum v. 
Jma-ud-din (1) belongs to the former class and Paras Ram v. 
Shujit (2), in which the. distinction is pointedly brought out by 


Mr. Justice Mahmood, belongs to the latter class. I agree in the. 


view of that learned Judge that the mere circumstance of a 
building being erected by a joint owner of land without thé 
permission of his co-owners, and even in spite of their protest, 
is not sufficient is ttse/f, to entitle such co-owners to obtain the 
demolition of, such building, unless they can show that the 
building has caused such material and substantial injury as a 
Court of Equity could not remedy in a suit for partition of the 
joint land. This view is not weakened ‘by the case of Shadi v. 
Anup Singh (3) where it was found that the defendant was 
building upon land which was in excess of the share which 
would come to him on partition and that on partition, the 
plaintiff could not be adequately compensated. The later cases 
in the Allahabad High Court, Bhairon Rat v. Saran Rat (4) 
Jagar Nath v. Jat Nath (5), Ram Charan v. Ratuleshar (6), Rahman 
y. Salamat (7), Nanhi Debi v, Daulat. Sing (8), Ram Sarup v. 
Gulzar Banu (9), Phani Singh v. Nawab Singh (10) and Raja 
Ramv. Lalji (1 1), if I understand them correctly, do not lay down 
any contrary rule. The test applied in each case was whether 
the act of the defendant constituted illegal ouster of the plaintiff, 
although it must be conceded, that having regard to the circums- 
tances of some.of the cases, so far as they are set out in the 
reports, it may be difficult to reconcile all the decisions. If the 
principle, I have already explained, be applied to the present 
case, -it is manifest that the plaintiffs are not entitled toa 
decree for demolition and, joint possession ; they have not 
established any substantial injury nor have they proved that the 
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rights of all thé co-sharers may not be adjusted-in a suit for CiviL. 
partition. In addition to this, I think it must be held that 1906, : 
there was acquiescence on the part of the vendor of the plaintiff. 4 nanda Chandra Sen 
The decisions relied upon by the learned vakll for the appellants 
do not really support his contention. They were cases in which 
the question arose between a lessor and’a lessee for a term who 
had erected permanent structures upon the land of his tenancy, 
which he knew was terminable. In the first case, Bent Ram 
v. Kundan Lal (1), their Lordships of the Judicial Committee 
held, that the mere erection by a tenant, who held under a 
terminable lease, of permanent structures upon the land let to 
him, in the knowledge of and without interference by his lessor, 
did not prevent the lessor from taking possession of the land 
when the tenancy had détermined. The case before us is clearly 
not of that description. A and B are joint owners of land ; 
each has full right to use the land, subject to the rights of the 
other ;if A uses the land in excess of his rights, to the know- 
ledge of B, and B stands by, so asto induce A to believe that 
B assents to the use he makes of the land, upon what principle 
can B be afterwards heard to complain of the act ? As was 
observed by Lord Justice’ Thesiger in De Bussche v. Alt (2), if 
a person having a right and seeing another person about to 
commit or in the course of committing an act infringing upon 
‘that right, stands by in such a manner as really to induce the 
‘person committing the act, and who might otherwise have 
abstained from it, to believe that he assents to its being com- 
‘mitted, -he ‘cannot ‘afteswards be heard to complain of the act. 
‘This as Lord Cottenham said in Duke of Leeds v. Earl of 
Amherst (3) i is the proper sense of the term acquiescence and in 
‘that sense may- be defined as quiescence under such circumstances, 
‘as that assent may be reasonably inferred from it, and is no more 
than an instance of the law of estoppel by words or by conduct ; 
in other- words; to use the language of Lord Cairns in Zvans w. 
Smallcombe (4), acquiescence does not mean simply an active, 
intelligent consent, but may be implied, if a person is content 
not to oppose irregular acts which he knows are being done. See 
Cowell v. Waits (5). If, therefore, as in the present case, notice 
of an intended course of action is given by one joint owner of 
property to the others whose interest will be affected by it and 
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if they do nothing, or if one co-owner deals with the property 
with the knowledge of his co-sharers and without any protest 
on their part, their assent may reasonably be inferred on the 
principle that silence gives consent, if the circumstances make it 
probable that there would be an explicit refusal, if it were 
intended to be refused or that there would be a protest if the 
act was disapproved, Under such circumstances a Court of Equity 
will refuse assistance to the plaintiff in obtaining joint possession 


of land which has been improved at the expense of the defen-" 


dant and has been used asa_ building site by him ; the plaintiff 
can have no reasonable ground for complaint if he is left to seek 


his remedy by a suit for partition in which the rights and | 


the matter it is unnecessary to consider whether, as stated by 
Fry J. in Willmott v. Barber (1), acquiescence, in order to be 
sufficient to deprive aman of his legal rights, must amount to 
an act of fraud on his part to set up those rights. It may be 
pointed out, however, that the observations of their Lordships 
of the Judicial Committee in Sarat Chunder v. Gopal Chunder (2), 


appear to make the doctrine of estoppel by conduct or ac- - 


quiescence or indifference applicable to cases where no fraud 


whatever can be imputed to the person estopped, the deter-. 


mining element being the effect of his conduct in in altering the 
pesition of another her who has _acted-on~the fait” o} of it. oe 
quently be over-ruled. 

The plaintiffs are, however, entitled on the findings of the 
Court below upon the question of title, to have a declaration 
that they have a joint E with the defendants, in the land in 
dispute, to the extent of „4 of the half share which belonged to, 


Barada ; Atarjan v. Ashak (3). To this extent the decree of the 


lower-Appellate Court must, therefore, be varied.’ i 
B. Me Decret varied. 
(1) (1880) 15 Ch. D, 96. 
(2) (1892) L. R. 19 I. A. 208 ; I. L, R. 20 Cale, 296. 
_ (8) (1900) 4 C. W., N. 788. 


‘liabilities of all the co-owners may be adjusted. In this view of ` 
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Before Sir-Francts W. Maclean, K. C. I. E., Chief Justice 
i and Mr, Justice Pratt. 
RAMRUP MAHTO 
e 


v. 


H. MANNERS AND oTHERS.* 
Acquisition of ocoupanoy-right in a holding by a temporary lessee of the tillage 
° —Oorupancy-right, merger—Bengal Tenancy Act (VIII of 1885) Beo. 22 
/ ol, (3)—Oconpanoy right, acquisition by purchase—Aoguisition of ocete 
pancy-right by statutory method. 
When the temporary lessee of a village purchases an occupancy-holding 
within the village during the term of his lease, the occupancy-right is not 
extinguished, but inures to his benefit even on the expiry of his lease. 


- Bection 22 cl, (8) of the Bengal Tenancy Act only prevents the acquisition 
of occupancy-rights by an (Jaradar or farmer of rent by the statutory method 
under the Act itself, but he can acquire such right by purchase, 

Appeal by the Defendant under section-15 of the Letters 
Patent. 
Suit for rent. 


The material facts are set out in the judgment of Mitra J. 
which runs thus :— 


Mitra J.—The plaintiffs held the land for a term of years of 
a village in which the land in controversy lies. During the 
pendency of the lease they: purchased the land, their vendor 
having a right of occupancy. They then let it out to one Beni 
Mahto and the defendant is the heir of Beni. ‘ 

The plaintiffs sued for rent. The defence is that the 
plaintiffs held the land merely as temporary lessees under the 
superior landlords, and that they have no right of occu- 
pancy, and that the defendant is the present lessee after the 
expiry of the lease tothe plaintiffs, and that he is entitled to 
hold as such lessee the land withoùt payment of rent to the 
plaintiffs. - 

The lower Appellate Court has held that the plaintiffs 
acquired by their purchase a right of occupancy, that Beni 
Mahto was their tenant, and that the defendant is also a tenant 
as an heir of Beni. 

A preliminary objection has been raised as to the hearing 
of this appgal on the ground that under section 153, Bengal 


* Letters Patent Ap eal No, 66 of 1904 against the decree of Hon'ble 


Mr, Justice Mitra dated t the 26th August 1904, in Appeal from Appellate Decree 
No, 1628 of 1908,’ ji 
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CIVIL, Tenancy Act, the appeal is not maintainable. I think the 
1005. contention has no force. There is a conflicting claim to the land 
Ramrup 3 Mahto 28 between the parties to the suit. 
As regards the merits, however, I do not see the appellant 
A Manners. can succeed. The purchase of an occupancy-right, as found by 
Mitra J. the lower Appellate Court, by the lessees themselves during the 
pendency of the lease, could not extinguish the occupancy-right. 
There was no merger by operation of law. Section 22 of the 
Bengal Tenancy Act speaks of the union of the right of a 
proprietor or the permanent tenure-holder and occupancy-right. 
It does not refer to the interest of a person who holds land as 
ijaradar, or farmer for a term of years. Sub-section 3 of section 
22 makes the point clear. It prevents an ijaradar or farmer 
of rent from acquiring a right of occupancy, and I suppose what 
the Legislature meant was the right of occupancy by the 
statutory method under the Act itself. He might purchase, and 
such right would inure to his benefit notwithstanding the expiry 
of the lease as ijaradar or farmer. 


` The plaintiffs in this case acquired a right of occupancy 
and that right cannot be extinguished or merged in their 
ijaradari right. Taking the three sub-sections of section 22 
of the Act, I cannot come. to any other conclusion than that 
arrived at by the lower Appellate Court. 


3% The Appeal, therefore, fails and is dismissed with costs. 


Moulvi Mahomed Yusoof and Babu Hari Bhusan Mukos 
for the Appellant. . 


Babu Shorasht Charan Mitra for the Respondents. 
The judgment of the Court was delivered by 


Maclean C. J.—The only point upon whith we thought 
it necessary to call upon the respondent was whether or not it 
. was proved that the plaintiffs were the purchasers of the 
occupancy right. I think it must be taken that the Subordinate 
Judge intended to find, and did find that such purchase was in 
fact made by the plaintiffs, for he says that the kabooliat 
executed by the appellant’s predecessor contained the 
admission that the land that was let out to him, was land 
which had been purchased by the plaintiffs. That purchase 
could, I presume, refer only to the occupancy-right. I there- 
fore do not think that a remand was necessary on this 
point. aan 


e ` 
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As regards the construction of section 22, sub-section (3), 
Ithink the view taken by Mr. Justice Mitra is quite right, and 
that his construction of the expression “ acquire” is consistent 
with the other provisions of the Act, and is what I think the 
Legislature intended. 

The Appeal, therefore, is dismissed with costs. 


Pratt J.—I concur. ` 
H. S. ; . Appeal dismissed. 


Before Mr. Justice Ghose, Acting Chief Justice and 
Mr. Justice Casperss. 


KAILASH CHANDRA MANDAL AND OTHERS 
v. 


RAM NARAIN GIRI. * 


Code of Clvil Procedure, Reo. 13, Eopl, II—Matter which ought to have been 
made ground of defence or attack—Res judioata—Difforent suits on 
different oanuses of action with regard to the same subject-matter—Ques- 
tions to be decided in execution—Civil Procedure Code, Seo, 244—Questions 
within tha jurisdiction of the Court of execution, 


R purchased a certain property in execution of a mortgage-decree against 
the mother of Dand B, Subsequently the same property was again sold in 
execution of a decree for rent obtained by the landlord against the recorded 
tenant (father of D and B), and was purchased by Rin the benami of his 
son-in-law, and he took possession in execution of both the decrees. D and B 
then instituted two suits for recovery of possession, One was on the ground 
that the rent-deorea being fraudulent was inoperative against them ; and the 
other on a declaration that the mortgage executed by their mother was without 
legal necessity and that the sale in execution of the mortgage decree was not 
binding on them, The first suit was decreed and the second suit dismissed. 
D and B then transferred their right to possession under the decree in the 
first snit to the present defendant, who recovered possession in execution, An 
objection on behalf of R that he wasin possession under the purchase in 
execution of the mortgage-decree was disallowed: 

R then brought the present suit for recovery of possession on the ground 
of his purchase in exeéution of the mortgage-decree. 

Held, that the suit was not barred’ either under Sec. lae or under Sec, 244 
of the Code of Civil Procedure. 

Where a plaintiff brings two suite based on different cauges of action with 
regard to the same property, it is not obligatory on a person who is a defendant 
in both the suits, to plead as a defence to each suit what is properly a defence 
to the other, 

* Letters “Patent appeal No. 59 of 1905, from the decision of Hon'ble 


Mr. Justice Mookerjes, dated 7th August 1905, in Appeal from Appellate 
Decree No,. 658 of 1904. 
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A Court executing a decree for possession against R could not decide 
whether he was entitled to resist the execution on the ground that he had 
a title independent of that decree, If it did decide it, it was beyond its 
jurisdiction. m 


Appeal by the Defendante. 


Suit for recovery of possession of land. 


The material facts and arguments are fully set out in the 
judgment of Mookerjee J. which is given below :— 


Mookerjee J.—The facts which have given rise to the litiga- 
tion out of which the present appeal arises are somewhat compli- 
cated, but in so far as it is necessary to state them for the purpose 
of the decision of the question of law raised before me, they may 
be very briefly described. 

The property in suit of which the plaintiff-appellant seeks 
to recover possession was at one time the holding of a person 
named Chandi Pradhan. It was sold on the 24th June, 1897 in 
execution of a mortgage-decree passed on the basis of a bond 
executed by his widow Anandi Bewa. At this sale the property 
was purchased by the present plaintiff Ram Narain Giri. On the 
19th August, 1897 the property was sold again in execution of a 
decree for arrears of rent obtained by the landlord against the 
registered tenant. At this sale the property was purchased by 
Bidhu Bilash, the son-in-law of the present plaintiff. On the 
28th August, 1898 Digambari and Brahmamayi, two daughters of 
the original tenant, Chandi Pradhan, instituted two separate suits 
for recovery of possession. One of these was suit No. 500 of 
1898 and was for recovery of possession upon a declaration that 
the rent decree obtained by the landlord was fraudulent and not 
binding upon them. The other suit No. 502 of 1898, was for 
recovery of possession upon the allegation that the mortgage 
executed by the mother of the plaintiffs was not for legal necessity, 
and that consequently the sale in execution of the mortgage- 
decree was not binding upon them. In the Court of first instance 
both these suits were dismissed on the same date. Appeals were 
then preferred by the plaintiffs, namely, appeal No. 476 of 1900 
against the decree dismissing the suit for declaration that the 
mortgage-sale was not binding upon them, and appeal No. 479 
of 1900 against the decree refusing declaration that the rent-sale 
was inoperative. Appeal No. 476 of 1900 was heard on the 
15th August 1900 and was dismissed. Appeal No. 479 of 1900 
was heard on the 16th August 1900 and was decreed, The result, 
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therefore, was that the suit by the daughters of Chandi Pradhan 
for a declaration that the mortgage-sale was inoperative stood 
dismissed, whereas the suit by them for declaration that the rent- 
sale was inoperative was successful. The plaintiffs in suit No. 500 
of 1898 then transferred the decree obtained by them to the 
present respondent, who, in execution of that decree, obtained 
delivery of possession of the property. The present plaintiff, 
who was the successful litigant in suit No. 502 of 1898, objected 

“to the execution-proceedings on the ground, that although the 
title on the footing of the mortgage had failed, as the title on 
the footing of the purchase at the rent-sale was still subsisting, 
the transferee of the decree was not entitled to recover posses- 
sion. This objection, however, was over-ruled by the Court which 
was executing the decree. 

The plaintiff then commenced the present action for recovery 
of possession. His claim was resisted substantially on two 
grounds, namely, first, that the claim was barred by the doctrine 
of res judicata and secondly, that it was barred under the provi- 
sions of section 244 of the Code of Civil Procedure. 

‘ The Court of first instance over-ruled both these objections 
and made a decree in favour of the plaintiff. 

Upon appeal to the Subordinate Judge he has reversed this 
decree on the ground that the suit is barred under explanation 2 
to section 13 of the Code of Civil Procedure. 

The plaintiff has appealed to this Court and on his behalf it 
has been contended that the view taken by the learned Sub- 
ordinate Judge as to the application of explanation 2 to section 13 
of the Code of Civil Procedure to the facts of this case, is errone- 
ous. In my opinion, this contention is well-founded and ought 
to prevail. The view taken by the learned Subordinate Judge is 
expressed in the following passage in his judgment :—" The suit 
No. 500 of 1898 was not a suit for declaration by setting aside 
the sale only as assumed by the learned Munsiff. It was a suit for 
recovery of possession from the hands of the plaintiff and his 
son-in-law. This evidently gave him ground to. attack the suit 
and set up his own right to the possession. But he omitted to 
raise the objection. He did not even assert his possession in the 
written defence he filed, although as a matter of fact he had taken 
possession. His son-in-law took possession in Kartick and he took 
possession in Chait, of the Amli year 1305 which commences in 
Aswin. Evidently, it was a matter which ought to have been a 
ground of defence or attack in the former suit, and he having not 
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CIVIL, done so, explanation 2 of section 13 is a bar to the suit.” The 
7 1906, substance of the reasoning which commended itself to the learned 
Kailash Chandra Subordinate Judge appears to be as follows. He holds that 
Mandal although the daughters of Chandi Pradhan had brought two suits, 
Ram Narain Giri, One to set aside the mortgage-sale and the other to set aside the 
isa D rent-sale, it was obligatory on the paft of the present plaintiff to 
ee resist each of these suits, not merely on the ground that the sale 
sought to be impeached by the plaintiff was a good sale, but also 
on the ground that the defendant was entitled to resist the claim” 

for possession, a ground which would furnish a defence appropriate 

to the other suit. In other words, according to the view taken 

by the learned Subordinate Judge, the present plaintiff in his 

defence in the suit to set aside the mortgage-sale, ought to have 

pleaded not only that the mortgage-sale was good in substance 

but also that he was entitled to resist the claim of the plaintiff 

for possession, on the ground that he had a title on the basis of 

the rent-sale, and similarly in his defence in the suit to set aside 

the rent-sale it was obligatory upon him to plead not only that 

the rent-sale sought to be impeached by the plaintiff was good, 

but also that he was entitled to resist the claim of the plaintiff 

for recovery of possession, upon the basis of his title founded on 

the mortgage-sale. In my opinion this view is obviously errone- 

ous. The plaintiffs had instituted two separate suits to recover 

possession. It is not necessary for me to discuss in the present 

suit whether two separate suits ought to have been brought by 

the plaintiffs. But apparently, as suggested by the learned vakil 

for the respondent, there was good ground for bringing two suits, 

because, although nominally each of the suits was for recovery of 

possession, the questions to be decided in the two cases were 

totally distinct, and the parties interested in each litigation were 

substantially different from the parties interested in the other. 

It can hardly be contended that under such circumstances the 

defendant not only might but ought to have pleaded as a defence 

to each of the suits what was properly a defence to the other. 

If he had done so, the result would have been of course to 

complicate the trial of both the suits, because, taking one example, 

if in the suit in which the validity of the rent-sale was attacked, 

the defendant had relied upon his title on the basis of the 
mortgage-sale, the question of the validity of the mortgage must 

have been investigated, and that could only be.effectively done in 

the presence of parties who were interested in the mortgage ; 

that is to say, parties who were not before the Court but who 
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were before the Court in the other litigation. I am, therefore, 
unable to hold that the question which is now raised, namely, the 
validity of the title of the present plaintiff upon the basis of the 
mortgage-suit, ought to have been raised as a defence in the suit 


—_— 
Kailash Chandra 
Mandal 


. . . . è t 
to set aside the rent-sale within the meaning of explanation 2 to Ram Narain Giri. 


section 13 of the Code of Civil Procedure. The view taken by 
- the Court below cannot, therefore, be supported. 

e It has, however, been further contended by the learned vakil 

for ‘the plaintiff-appellant that explanation 2 to section 13 of 

the Code of Civil Procedure cannot apply, inasmuch as it is 


necessary to show not only that the matter which might and . 


ought to have been made a ground of defence in the earlier suit 
was directly and substantially in issue in a previous suit, but also 
that it had been heard and finally decided ; and he places reliance 
upon the cases of Kailash Mondal v. Baroda Sundari Dasi (1) 
and Rajendra Nath Ghose v. Tarangint Dasi (2). It is not 
necessary, however, in the view I take, to discuss this question 
which is not altogether free from difficulty, because as pointed 
out in the second of the two cases relied upon, the question may 
` arise whether the case of Katlash Mandal v. Baroda Sundari 
Dast (1) has not been by implication over-ruled by the decision 
of the Judicial Committee in the case of Srigopal v. Pirthi Singh 
and others (3). 
It has also been argued that explanation 2 to section 13 has 
no application because the subject-matter of the two suits is 
different. It is not necessary to discuss this question ; but if it 
` were necessary I would be’inclined-to hold that the contention 
advanced by the vakil for the appellant has considerable force. 
No doubt, at first sight, it may be suggested that the subject- 
“matter of the present litigation is the holding which belonged 
to Chandi and the subject matter of the earlier litigation was also 
the same holding. But if we analyse the rights which are now 
in litigation and whigh were in dispute in the previous suit, it 
may be suggested with good reason, that the two are not 
identical. The interest which is now in litigation is the interest 
of Chandi in the holding as affected by the rent-sale. The 
interest which was in litigation in the previous suit was the 
interest of Chandi in the same holding as affected by the 
mortgage-suit and it’ doey not necessarily follow that the two 
interests are identical. But it is not necessary to pursue this 
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line of enquiry further, because, as I have already pointed out, 
explanation 2 to section 13 does not apply, because, under the 
circumstances which I have explained, it cannot be justly held 
that the question which is raised by the plaintiff in the present 
suit ought to have been raised in defence in the previous litiga- 
tion. The ground, therefore, upon which the learned Subordinate 
Judge dismissed the suit of the plaintiff in the Court below, ‘ 
cannot be successfully maintained. a 

The only other question which remains for consideration is 
whether the present suit is barred by section 244 of the Code of 
Civil Procedure. When- the decree obtained in the suit to set 
aside the rent-sale was put in execution, the Court executing that 
decree could not be invited to decide whether the person in 
possession was entitled to resist the execution on the ground 
that he had a title independent of that decree. No doubt the 
present plaintiff, when the decree was sought to be executed 
against him, raised the question of his title on the footing of 
his purchase at the mortgage-sale. That question was decided 
against him. But it is obvious that the Court executing the 
decree had no jurisdiction to decide that question and if it was 
a decision upon a question which the Court had no jurisdiction 
to decide, consent of parties could not have conferred jurisdiction. 
It is clear, therefore, that the decision of the question raised in 
the present case is not barred by section 244 of the Code of Civil 
Procedure. 

The result, therefore, is that this appeal must be allowed, 
the decree of the Subordinate Judge set aside and the decree of 
the Court of first instance restored, with costs in this Court and 
in the Court below. : 

Babu Braja Lal Chakravarti for the Appellants. 


Babu Mohini Mohan Chakravart for the Respondent. 
The judgment of the Court was delivered by 


Ghose C. J. (4cttng).—This is an appeal by the defendants 
Nos. 3 and 4, they being the assignees from*two ladies Brahmo- 
moyee and Digambari, the daughters of one Chandi Pradhan. 
It appears that Anandi Bewa, the widow of Chandi Pradhan, 
executed a mortgage in favour of a certain individual, That 
individual subsequently obtained a mortgage-degree against the 
mortgagor Anandi and, in execution 8f the said decree, the 
property mortgaged was sold on the zīst June 1897, and was 
purchased by the plaintiff Ram Narain. Subsequently, in execu- 
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tion of a rent-decree obtained by the landlord against the son-in- 
law of Chandi Pradhan, the said property was again sold on the 
19th August 1897, and was purchased by one Bidhu Bilash. 
This person is the son-in-law of Ram Narain, the plaintiff in this 
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would appear that the purchaser at the last mentioned sale took 
possession of the property in question in Kartik 1305 and it 
was subsequent thereto, namely, in Chait of the same year, that 
possession was taken by Ram Narain under the sale at which 
he purchased the mortgaged property. But however that may 
be, in the year 1898, two suits were instituted (and they were 
instituted on one and the same day and-in one and the same 
Court) one by Brahmamayee and Digambari, the daughters of 
Chandi Pradhan for a declaration that the mortgage-decree 
obtained against Anandi, their mother, and the sale which took 
place in execution thereof were not binding upon them, and 
also ‘for possession of the property in question, and the second 
suit was by the same persons, the daughters of Chandi Pradhan, 
for recovery of possession upon the ground that the decree 
for rent obtained by the landlord against the son-in-law of 
Chandi Pradhan was but a fraudulent transaction and that the 
sale that was held in execution thereof passed no title to the 
purchaser. In these suits, we may here mention, both Ram 
Narain and his son-in-law Bidhu Bilash were made defen- 
dants. Both these suits were dismissed by the Court of first 
instance but, in appeal, the Appellate Court decreed the second 
suit, namely, the suit for setting aside the sale in execution of 
the rent-decree, upon the ground that it was really a fraudulent 
transaction. The judgment in this suit was passed on the 16th 
August 1900. On the day previous thereto, however, the other 
suit was taken up by the Appellate Court, and that suit was 
dismissed upon the ground that there was a legal necessity for 
the mortgage that was executed by Anandi and, therefore, 
the purchaser at the sale in execution of the mortgage-decree 
acquired a good title. The present suit which, as we have 
already mentioned, was instituted by Ram Narain is a suit 


which we may take it to be the outcome of the result of the ` 


suit which was instituted by the daughters of Chandi Pradhan 
to set aside the sale held in execution of the mortgage-decree. 
The cause of action,of this suit is the dispossession which was 
the result of the decision in the other suit, namely, the suit 


which the daughters instituted to set asidethe sale in execution - 
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of the rent-decree. The Court of appeal below dismissed the 
suit, but the learned Judge (Mr. Justice Mookerji) against whose 
judgment the present appeal has been preferred has held that 
the plaintiff is entitled to recover. 

Two questions have been raised before us in this appeal for 
the defendants, appellants : first, whether the claim of the plaintiff 
is not barred by res judicata by reason of the judgment that 
was pronounced by the Courtin the suit which was instituted 
by the daughters of Chandi Pradhan for recovery of possession 
of the property in question against Ram Narain, the present 
plaintiff, and his son-in-law, and in which it was declared that 
the rent-decree in execution of which the property was sold and 
purchased by the son-in-law was a fraudulent transaction, and, 
secondly, whether the suit is not barred by section 244, Code of 
Civil Procedure. We are of opinion that neither of these two 
contentions ought to prevail. 

- So far as the question of res judicata is concerned, it seems 
to us that the result of the judgment upon which the defendants 
appellants before us rely, read by the light of the judgment in 
the other case, is simply to place the parties exactly in the same 
position in which they were previous to the rent sale and the 
passing of the rent-decree ; and that position was this ;—that 
Anandi had executed a valid mortgage in favour of the 
mortgagee and that, in execution of the decree that was obtained 
upon such mortgage, the property validly passed to Ram Narain. 
If that is the right position of the parties, it is obvious that 
the judgment relied upon by the defendants in support of the 
plea of res judicata cannot prevail. We may further add 
that, if the defendants are entitled to plead the rule of res 
judicata against the plaintiff, the latter may equally say to 
them that there is the judgment of the same Court passed 
against your assignor in which it has been adjudged that the 
property is mine and has validly passed to me under a valid 
sale. For these reasons, we are of opinion that the contention 
raised by the learned vakil for the appellants that the claim is 
barred by res judicata cannot prevail, 

Then, as regards the other question raised, we do not see 
how the suit is barred by the provisions of section 244, Code of 
Civil Procedure. That section, among other matters, refers, to 
S all questions arising between the parties to, the.swit in which — l 
the decree was passed or their representatives and relating to 
the execution, discharge or satisfaction of the decree or to the 
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stay of execution thereof.” Here, the question raised between 
the parties does not relate either to execution, discharge or 
satisfaction of the decree or to the stay of execution thereof. 
The simple and the only question that arises between them is 
whether Ram Narain, the plaintiff, has acquired a valid title 
to the property at the sale in execution of the mortgagė-decree 
at which he purchased the property, and which` was affirmed 
by the judgment of the Court in one of the two suits to which 
we have already referred. And this question could not be deter- 
mined by the Court under section 244 of the Code of Civil 
Procedure. For these reasons, we are of opinion that this appeal 
must be dismissed with costs. 


H. S. Appeal dismissed. 


Before Mr. Justice Rampini and Mr. Justice Mookerjee. 
‘ROYZUDDI SHEIKH 


v. 


KRITARTHANATH MUKHERJEE AND ANOTHER. * 


Suit to enforce u kistibundi or instalment-bond— Arrears of rent, consideration 
Jor bond—Charge—Norigauge—Hquitable lien— Bengal Terancy Act {VILI 
of 1885), Seo. 65—Transfer of Property Act (IV of 1882) Sea. 100— 
Equity, cun it override law—Nominal owner, authority of, tw pledge 
property in arrears for rent—Estoppel, doctrine of. 


Where one of two defendants, the father, allows his son, the other 
defendant, to take the lease of au under-tenure in his name from the plaintiff 
who is well aware that the father is the real owner of the under-tenure and 
that the son is only his benamdar, the plajutiff-landlord is entitled to look to 
the son, the recorded tenant, for the due payment of the rent, and if the under- 
tenure falls into arrears, the landlord‘may sue the recorded tenant, the son, 
and obtain a decree for rent which would be operative against the property 
in the hands of the father, the beneficial or real owner. But it is not competent 
to the recorded tenant, the son, to create a charge or mortgage on the property, 
in the event of the rent falling into arrears, in favour of the landlord. If the 
beneficial or real owner fails to pay the rent regularly, the nominal owner has 
noimpliel authority to pledge the property in arrears, the creation of auch a 

‘charge being neither necessary for the purposes of the tenancy nor usual for 
the management of the tenancy. 

When, therefore, a landlord accepts an instalment-bond either creating a 
charge or security on the property for the arrears of rent from the nominal 


e >» 

* Ap from A te Decree No. 894, against a decree of Babu Bipin 
Behari Chatterj itional Subordinate Judge of Khulna, dated the 19th 
January 1004, oily the decree of Babu Umesh Chandra, Sen, Munsiff, 2nd 
Court of Khoolna, datéd the 8rd July 1908, i 
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CIVIL, owner with full knowledge of the true ownership, he cannot be permitted to 
1906 906. follow the property in the hands of the true owner. 
Bhagwati Prasad v. Radha Kishen (1) distinguished, 
Boye ddi Sheth A suit instituted on a kistibandi or instalment bond, part of the considera- 
Kritanthansth tion for which was arrears of rent, isa suit not for rent but for money due 


Mukherjee. under the contract, viz., the instalment-bond, by which in lien of the original 
= liability a new liability was substitated, and the plaintiff can have no charge 
on the land under the Tenancy Act, 

Per Mookerjee J. The charge referred to in section 65 of the Bengal 
Tenancy Act is not such a charge as that defined by section 100 of the Transfer 
of Property Act, and does not require to be enforced in the same manner ; the 
only consequence which follows from the provision that rent is a first charge 
upon an wnder-tenure is, that a sale held in execution of a decree for arrears of 
rent produces the effects described in Chapter XIV of the Bengal Tenancy Act, 

A mortgage does whereas a charge does not involve a transfer of an interest 
in specific immovable property. 

Narayana v. Venkataramana (2), Tancred v. Delagoa Bay and Eas 
Africa Ry. Co, (8), Burlinson v. Hall (4) referred to and followed. 

A mortgagee can follow the mortgaged property in the hands of a transferee 
from the mortgagor, whereas a charge can be enforced against a transferee only 
if it is shown that he has taken with notice of the charge, 

Kishan Lal v. Ganga Ram (5) referred to. 

_ Whee an instalment bond provided that the executant would be personally 
responsible for the payment of the money and that, in case of defanlt, it rook 
be competent to the person in whose favour it was cxecuted to institute a 
to obtain a decree and to recover the dues by attachment and sale of at 


under-tenure, \ i 
Held —That upon the terms of the bond, it did not create a mortgage, but 
merely effected a charge. j 


The words “and the transaction does not amount to a mortgage” ‘in 
section 100 of the Transfer of Property Act signify that if the relation created 
by the instrument is not that ofa mortgagor and mortgagee and immovable 
property has been made security for the payment of money, there is a charge 
on the property ; they do not mean that if the transaction on the face of it 
purports to be a mortgage but the instrament is not operative as such by reason 
of defective execution or non-compliance with the formalities preseribed by the 
law, the transaction is converted into a charge. 

Rani Kumari v. Bri Nath (6), Tofaluddi v. Mahar Ali (1, Girindra 
Nath v. Bajoy Gopal (8), Pran Nath v. Jadu Nath (O) Narayan v. Lakshman- 
das (10) referred to and followed, 

Rangasami v. Muthu Kumarappa (11), Mitkiram v, Bomanatha (13) 
disapproved, 

Equity will not contravene the positive enactments or requirements of law 
and defeat its policy by supplying, under the guise of amending defective 


(2) (1898) 1. L. R. J5 All, 804, (7) (1898) L L. R. 26 Cale. 78. 
(2) (1902) I. L. R. 25 Mad, 220 (237). (8) (1898) I. L. R. 28 Cale. 246. 
(3) (1889) 28 Q. B. D. 239 (242). (9) (190 I. L° B82 Cale. 729. 
(4) (1884) 12 Q. B D. 347 (360), (10) (1805) 7 Bom. L, R. 934. 

(5) (1890) I. L. R. 18 AIL 28 (44°. (11) (1887) I. L. R. 10 Mad 809 
(6) {18663 1€. W.N, 81. (12) (1801) I. L. B, 24 Mad, 397., 
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instruments, those deficient elements of form without which the agreement is O1vIL, 
absolutely void, even as between the parties to it. 1908 


In the face of the statutory provision contained in section 100 of the — 
Transfer of Property Act, the Courts in India will not and cannot apply Royzuddi Bhefkh 
indiscriminately the general equitable principle of English rule, namely, that Kritarthanath 
a mortgage which is defective and js inoperative as such operates as a good Mukherjee, 
equitable lien, if it shows an intention to create a charge. ar 

The validity of equitable mortgages is recognised by the Legislature in this 
country only to a limited extent. 

e Konchadi y, Shiva Rao (1) referred to. 

Difficulty of applying the English rule of equitable mortgages in this 

country pointed out and explained, 


Appeal by the Plaintiff. 

Suit to enforce a Atsttbandt or instalment bond executed by 
the defendant No. 1, and for a declaration of a lien over certain 
jote lands referred to in the hesttbands. 

The facts material to this report appear from the judgments. 

Babus Tara Kishore Chowdhury and Brojo Lal Chakravarti 
for the Appellant. 

Dr. Priya Nath Sen for the Respondent. 

C. A. V. 

The following judgments were delivered by the Court : April, 27. 

Rampini J .—The plaintiff sued on a &estibandt executed 
by the defendant No. 1, and prayed for a declaration of a lien 
over certain jote-lands referred to in the Atsttbandt. The bond 
wag éxecuted by the defendant No. 1, but the plaintiff made 
thé defendant No. 2 a party-defendant, as he is the father of 
= fendant No. 1, and was alleged to be jointly interested in 
the jote, which stands in the name of the defendant No. 1 alone. 

The defendant No. 2 alone contested the suit. 

The first Court gave the plaintiff a decree, declaring the 
amount of the &sstbandt to be a charge on the jote-lands in 
question, but exonerated the defendant No. 2 from all personal 
liability. 

On appeal the lower Appellate Court found the ktstibandi 
to be a mortgage, but held that it had not been duly executed 
as such and therefore was of no avail. He accordingly found 
the defendant No. 1 liable personally only and dismissed the suit 
as against the defendant No. 2. 

On the facts he found that the defendant No. I was a mere 
benamdar for his father, the defendant No. 2, in respect of the 
darganti which comprises the lands described in the plaint and 
that “the plaintiff took the Aistband: with eyes open and with 

(1) (1904) L. L. R. 28 Mad. 54, 
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CIVIL, full knowledge of the nature of the interest which the defendant 
906 No. 1 has in the dargantt without the knowledge and consent 
Roysuddi Sheikh of the defendant No. 2 and that his case of both the defendants 


ike agreeing to the &rstthand? and its being executed by the defen- 
genee dant No. 1, as the property stands in his name, is not true.” 
Rampini J. The plaintiff appeals. On his behalf it is urged, (1) that the 
— kistibandi is not a mortgage, but constitutes a charge on the 
property (2), that asthe amount for whiclf the Arstiband? Wase 
executed, or part of it, was due for rent, the plaintiff had a 
charge on the property under section 65 of the Tenancy Act, 
and (3) that a personal decree should have been given against the 
defendant No. 2, as he had represented the defendant No. 1, to 
be the owner of the dargants. 

It appears to me, however, that it is unnecessary to consider 
whether the #tstibandi creates a mortgage or a charge on the 
lands of the dargant, for on the findings of fact arrived at by 
the lower Appellate Court, the question is immaterial. The 
Subordinate Judge has found that the defendant No. 2 is the 
real owner of the property. The &¢stband? was executed by 
the defendant No. 1, his benamdar, without the knowledge or 
consent of the defendant No. 2 and with knowledge on the part 
of the plaintiff of the nature of the defendant No. 1’s interest 
in the darganti, which was nil. Hence, whether the Aistibandt 
should be regarded as a mortgage or as creating a charge, as it was 
executed by one who had no interest in the property which the 
bond gave the plaintiff the right to sell, it cannot affect the jote- 
lands in any way, and the plaintiff is entitled only to a personal 
decree against the defendant No. 1. 

The appellant’s contention that he has a charge on the 
darganutt under section 65 of the Tenancy Act does not commend 
itself to me. The amount for which the Arstiband? was executed 
was only partly due for rent, but be this as it may, as the plaintiff 
now sues on-the bond, he is not suing for rent but for money 
due under a contract, and he can accordingly have no charge on 
land under the Tenancy Act. 

In support of the appellant’s third contention the case of 
Bhagwati Prasad v. Radha Kishan (1) has been cited. But I 
am unable to see that the defendant No. 2 has represented the 
defendant No. 1 as the owner of the dargantt in such a way as 
to render himself liable under the Aisti&and: ‘He has allowed 
the defendant No, 1 to take the lease of the dargantt. The 


(2) (1898) L L. R. 16 All, 304. 
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defendant No. 1 is the registered tenant. The plaintiff is entitled 
to sue him for rent. But when as found by the Subordinate 
Judge, the plaintiff was well aware that the defendant No. 2 was 
the real owner of the darganti, and that the defendant No. 1 
was but his benamdar, he was not justified in taking a mortgage 
or a charge on the dargant, or even a fisttbands from the 
defendant No. 1, and the defendant No. 2, who is found to have 
had knowledge of or part in the transaction, can in no way be 
held liable under it. 

I would, therefore, dismiss this appeal with costs. 

Mookerjee J,—On the ryth November 1886, Kali Nath 
Mukerji, the second defendant to the present litigation, conveyed 
to the plaintiff a permanent tenure and on the same date 
accepted from him an under-tenure in the lands conveyed, in 
the name of his son Kritartha Nath Mukerji, the first defendant. 
Default was made in the payment of rent, for the recovery of a 
portion of which the landlord sued the first defendant and 
obtained a decree. On the 24th September 1898, the first 
defendant executed in favour of the plaintiff a bond for Rs. 550 
„payable in instalments, upon which the present action is founded. 
The consideration for this bond was the arrears of rent due, as 
also the cesses, damages and interest, and the amount recoverable 

. under the rent-decree, By this bond the first defendant not only 
made himself personally responsible for the payment of the 
money, but also agreed that in case of default, it would be com- 
petent to the plaintiff to institute a suit, to obtain a decree, and 
to recover the dues, by attachment and sale of the under-tenure, 
The plantiff now seeks to enforce the bond and prays fora 
declaration that the under-tenure is liable to be sold for the satis- 
faction of the charge created by the bond. The Court of first 
instance gave a decree in favour of the plaintiff and declared that 
the decretal amount was a charge upon the under-tenure. Upon 
appeal by the second defendant, the ledrned Subordinate Judge 
has modified the decrdée, holding that there is no valid charge 
upon the property which can be enforced as against the second 
defendant. The plaintiff has appealed to this Court and on his 
behalf, the decision of the Court below has been challenged on 
four grounds, namely : frs¢, that the bond was not intended to be 
operative as a mortgage but merely created a charge on the 
property ; secondly; that assuming the bond created a mortgage, 
it is inoperative as such, because there is only one -attesting 
witness to the instrument, and consequently it operates as a 
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O1VIL, charge ; ¢#irdiy, that as the consideration for the bond was in 
1906, substance arrears of rent which constitutes a first charge upon the 


Royzuddi Sheikh under-tenure, the bond itself creates a charge upon the property ; 


t. and, fourthly, that as the first defendant was allowed to represent 
eee his father in the matter of the creation of the under-tenure, the 
Toolea instalment-bond though executed by the first defendant alone, is, 

ookerjea, J. 
— binding upon the second defendant as well. 

In support of the first contention, it was argued by the, 
learned vakil for the appellant, that the bond does not create a 
mortgage because it does not purport to transfer any interest, in 
immovable property. Reference was made to the case of 
Khemji v. Rama (1), which appears to have been dissented from 
in Datto v. Vithu (2). On the other hand, the learned vakil for 
the respondent placed reliance upon the case of Nobin Chand v. 
Raj Coomar (3), with a view to show that a bond somewhat . 
similar in terms has been construed by this Court as a mortgage 
bond. The latter decision, however, is clearly distinguishable, 
because the bond in that case was expressly described as a 
mortgage-bond. It is not necessary for our present purposes to 
consider whether the bond in the case of Nobin Chand v. Raj 
Coomar (4), ought not to have been treated as merely creating 
a charge, as the learned Chief Justice was inclined to hold. Upon 
the terms of the bond now before us, it must, I think, be held 
that it did not create a mortgage but merely effected a charge. 
There is considerable difficulty, as is well known, in drawing a 
sharp line of demarcation between a mortgage and a charge, but 
there is this well-marked distinction between the two, that a 
mortgage does, whereas a charge does not involve a transfer of an 
interest in specific immovable property. Narayana v. Venkata- 
ramana (5), Tancred v. Delagoa Bay and East Africa Railway 
Co. (6), following Burlinson v. Hall (7), in which Day J. observed : 
“ A charge differs altogether from a mortgage ; by a charge the 
title is not transferred, but the person creating the charge merely 
says that out of a particular fund, be will discharge a particular 
debt.” Unless, therefore, we can discover some indication in the 
instrument before us that not only was the payment of money 
secured on land but that some interest in specific immovable 
property was transferred, the transaction must be taken to amount 
to a mere charge. It is conceded that there are no express words 


(1) (1886) I. 1, R. 10 Bom. 519, (4) (1805) 90. W.N. 1001. - 
(2) (1895) I. L. R. 20 Bom. 408, (5) (1902) I. L. R. 25 Mad, 220 (287). 
(3) (1905) 8 C. W. N. 1001. (6) (1889) 23 Q. B. D. 289 (242), 


(7) (1884) 12 Q. B.D, 347 (350). 
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in the document to indicate such transfer. On the other hand, 
_ the clause which entitles the creditor to recover his dues by 
attachment and sale of the property lends support to the view 
that a mere charge was intended to be created inasmuch as an 
attachment is wholly unnecessary in proceedings for the sale of 
properties under a mortgage-decree. Again, the clause which 
contains an undertaking by the debtor not to alienate the 
property, would be intelligible as meant for the necessary protec- 
* tion of the creditor, if a mere charge was intended to be created. 
Such a covenant, on the other hand, could be wholly needless for 
the protection of a mortgagee who can follow the mortgaged 
property in the hands of a transferee from the mortgagor, whereas 
a charge can be enforced against a transferee only, if it is shown 
that he has taken with notice of the charge. [Kriskan Lall v. 
Ganga Ram (1)]. Taking, therefore, the instrument as a whole, 
-I am inclined to regard it as creating a charge in favour of the 
creditor and not amounting to a mortgage. If, however, it be 
treated as a mortgage-security, I am unable to hold that it creates 
a valid charge because it is inoperative as a mortgage. 

` In support of the second contention the learned vakil for 
the appellant argued, that where an instrument which was 
intended to be a mortgage is invalid by reason of its not fulfill- 
ing the requirements of the law, it should be held as between 
the parties to it, to operate so as to create a charge under 
section 100 of the Transfer of Property Act. This view no 
doubt receives some support from the observations of the 
learned Judges of the Madras High Court in Rangasami v. 
Muthikumarappa (2), and Mithiram v. Somanatha (3). The 
contrary view, however, has been uniformly maintained in this 


Court [Rant Kumari v. Sri Nath (4), Tofaluddi v. Mahar Ali 


(5), Girtidra Nath v. Bejoy Gopal (6), and Pran Nath v. Jadu 
Nath (7)), and appears to have been adopted by thé Bombay 
High Court ; [Narayan v. Lakshmandas (8)}. I am not prepared 
to dissent from this view which appears to me to be based 
*ipon a reasonable construction of the words “and the transac- 
tion does not amount to a mortgage” in section 100 of the 
Transfer of Property Act. These words signify -that if the 
relation created by the instrument is not that of mortgagor 
and mortgagée and immovable property has been made secu- 


a) (1890) 1. L 8. 15 il, 28 ( (44). (5) (1898) I L. R. 26 Cale. 78. 
2) (1887) I. L. B. 10 Mad. (6) (1898) I. L, R. 26 Calc, 246, 
- (3) (1901) L L. B, 24 Mad. pod D (1903) I. L R. 32 Calo, 729. 
4) (1896) 1 O. W. N, 81. (8) (1905) 7 Bom, 4, R, 934; 
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rity for the payment of money, there is a charge on the 
property ; they do not mean that if the transaction on the face 
of it purports to be a mortgage, but the instrument is not 
operative as such by reason of defective execution or non- 
compliance with the formalities prescribed by the law, the 
transaction is converted into a charge. The learned vakil 
for the appellant invited our attention to the circumstance 
that under the English law, where an attempt to make a 
mortgage fails for want of some formality, the transaction may 
be valid as an equitable charge. No doubt the cases of Re 
Strand Music Hall Co. (1), Ross v. Army and Navy-Hotel 
Company (2), Re Queensland Land and Coal Co. (3), and 
din re Johnston Foreign Patents Co. (4) show that a security, 
though defective as a legal mortgage, may be enforceable in 
equity, if it shows an intention to create a charge. This doctrine 
is founded on the principle that where there is a valid contract 
to create a charge, but the acts done in pursuance of the inten- 
tion are, for some reason, ineffectual to create it, equity treating 
that as done which ought to be done, will enforce the charge ; 
see Mathews v. Goodday (5), and Marshall v. Shrewsbury (6), 
which are authorities for the proposition that the right of an 
equitable mortgagee is to have his security perfected by the 
execution of a legal mortgage, and he can combine this remedy 
with an action for foreclosure. That this isthe true foundation 
of the rule as applied under the English law, is manifest from 
the cases of Zternan v. Poor (7), Bank vw. Carpenter (8), Price v. 
Macdonald (9) and Vose v. Morton (10). These decisions show 
that the English rule, namely, that a mortgage which is defec- 
tive and is inoperative as such, operates as a good equitable lien, 
has been adopted in some of the American Courts on the ground 
that if a transaction resolve itself into a security, whatever may 
be its form and whatever name the parties may choose to give 
it, itis in equity a mortgage and efect wlll be given to the 
intention of the parties, and the lien enforced ‘as an equitable 
mortgage. [Adkinson v. Miller (11), Margarum v. Christie 
(12), Frank v. Hicks (13) and Sprague v. Cochran (14) 


* (1) (1865) 3 De G. J. & 8. 147. (4) (1904) 2 Ch. 234. 
(2) (1886) 84 Ch, D. 43. (5) (1861) 81 L. J. Oh. 282. 
(8) (1894) 3 Oh. 181. (6) (1875) L. R. 10 Ch, 250 (254), 


(7) (1829) 1 Gill & Johnson 216 ; 19 Am. Dec. 225. i 
(8) (1898) 7 Ohio 2L; 28 Am Dec. 616. (1828) 1, Mo. 493» 64 Am. Dec, 657. 
(10) (1849) 4 Oushing 27; 50 Am. Dec. 7 
{i {1890) 34 W.Va, 116; IT S.E. 1007, (12) (1896) 37 Fla. 165; 19 Southern 637. 
13) (1894) 4 Wyp. 502; 85 Pacific 475 (14) (1894) 144 N, Y. 1046. 
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and Jones on Mortgages Vol. I sections 82, 168, 522]. Weare 
however not free, in the face of the statutory provision 
contained in section 100 of the Transfer of Property Act, 
to apply indiscriminately the general equitable principles upon 
which these cases are based. It is an established doctrine 
that equity will not contravene the positive enactments or 
requirements of law and defeat its policy by supplying under the 
guise of amending defective instruments, those deficient elements 
of form without which the agreement is absolutely void, even 
as between the parties to it. We must further remember that 
the validity of equitable mortgages is recognised by the Legis- 
lature in this country only to a I{mited extent [Konchadt v. 
Shiva Rao (1)]. The appellant is met with the further difficulty 
that if he were now to seek specific performance of the agree- 
ment to give a mortgage, the plea of limitation would be an 
effective answer to his suit ; this would be an additional reason 
for not allowing tbe plaintiff to treat the instrument as creating 
a valid charge because it turns out to be invalid as a mortgage; 
[see Jowakir Kumari v. Chatterput Singh (2) where a similar 
question was raised and discussed with regard to a lease]. It 
follows consequently that if there is a subsisting charge on the 
under-tenure in suit, it is because such a charge was created by 
the instalment-bond, and not because by reason of the invalidity 
of the mortgage intended to be created thereby, the transaction 
operates as a charge. 

In support of the third point taken on behalf of the 
appellant, it is argued that as the consideration for the bond was 
in reality arrears of rent which formed a first charge on the 
under-tenure, the bond itself created a charge on that property, 
because it kept alive in substance the pre-existing rent-charge. 
This contention is obviously fallacious. In the first place, as 
pointed out in the case of Fattck Chunder v. Foley (3), the charge 
referred to in section 65 of the Bengal Tenancy Act is not such 
a charge as that defined by section 100 of the Transfer of 
Property Act, and does not require to be enforced in the same 
manner ; the only consequence which follows from the provision 
that rent is a first charge upon an under-tenure, is that a sale 
held in execution of a decree for arrears of rent produces the 
effects described in Ch. XIV of the Bengal Tenancy Act. In 
the second plate; theepresent suit is in no sense a suit to enforce 


the original rent-charge. It is in substance, as it is in form, a 


_ (D) (1904) L L. R. 28°Mad, 54. (2) (1905) 2 0. L. J. 348, 
-(8) (1887) L L, R. 15 Calo, 493, 
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suit to enforce the rights of the`plaintiff under the instalment- 
bond by which, in lieu of the original liability, a new liability was 
substituted. Besides, if the plaintiff had sued to enforce the 
rent-charge, his claim would be barred by limitation, and as 
regards a portion of the claim which had ripened into a judgment- 
debt, he would be restricted to the remedy by execution and 
could not have recourse to a fresh suit. The third ground taken 
on behalf of the appellant cannot, therefore, be successfully main- 
tained. 


The fourth point taken on behalf of the appellant raises the 
question, whether the charge created by the instalment-bond 
which was executed by the first defendant alone, is enforceable 


. against the property in the hands of the true owner, the second 


defendant. It is argued on behalf of the appellant that as the 
second defendant accepted the lease of the under-tenure in the 
name of the first defendant, the latter is entitled to represent 
him for all purposes in connection with the transaction. This 
contention appears to me to be too broadly expressed. The true 
test is, whether the first defendant has acted within the scope 
of his authority. It may be conceded that the landlord was 
entitled to look to the recorded tenant for the due payment of 
the rent, and if the under-tenure fell into arrears, the landlord 
might sue the first defendant and obtain a decree for rent which 
would be operative against the property in the hands of the 
second defendant, ButI am unable to hold that if the rent 
fell into arrears, it was competent to the first defendant to create 
a charge or mortgage on the property in favour of the landlord. 
No intelligible principle has been suggested upon which it can be 
maintained that if the beneficial owner fails to pay the rent 
regularly, the nominal owner has implied authority to pledge the 
property in arrears. It cannot be said that the creation of such 
a charge is necessary for the purposes of the tenancy, or that 
it is usually done in the course of the management of the 
tenancy. It may further be added, that in the case before us 
no question of estoppel arises. The landlord, when he accepted 
the instalment-bond, was aware that he was not dealing with the 
true owner. It cannot, therefore, be contended, that the landlord 
acted on the belief that the assumed ownership was the real one. 
There is no foundation for the suggestion that the second 
defendant stood by and by his conduct “induced the plaintiff 
to alter his position. There are obviously no such equitable 
considerations here as arisé inthe case of Bhagwati Prasad v, 
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Radha Kishan (1). The plaintiff accepted the bond from the - CIVIL, ` 
nominal owner with full knowledge of the true ownership and 1908, 
cannot now be permitted to follow the property in the hands of Royzuddi Sh etch 
the second defendant. wo: 
On these grounds, I agree with my learned brother that the ss Tarte 


decree made by the Court below must be affirmed and this Noina] 
appeal dismissed with costs. Aerea, i 
° Appeal dismissed. 
(1) (1898) L L. R. 15 AN, 304, 
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PRACTITIONERS.” 


Legal Practitioners’ Act (XVIIL of 1879), Secs. 18, 14—Subordinate Courts— 
Enquiry—! Such Court '—~ Court haring seisin of the ease—Jurisdiction. 

A subordinate Court is authorized to frame a charge and hold an enquiry 
under section 14 of the Legal Practitioners’ Act only where a pleader or mukh- 
tear ig charged in such Court with respect to matters coming within clauses 
(a) and (b} of section 13. In all other cases the authority to frame a charge 
and hold an enquiry is vested exclusively in the High Court, 

Observations of Hill J. in In ve Purna Chandra Pal, (2) followed. 

Where the alleged misconduct against certain mukhtears in connection 
with some civil cases was properly under enquiry before the Munsiff who had 
seisin of the cases, the Deputy Magistrate before whom the mukhtears ordinari- 
ly practised, had no concurrent jurisdiction and had no proper authority to 
hold an independent enquiry in the matter, 


Rule obtained against an order drawing up proceedings 
under the Legal Practitioners’ Act and asking the practitioners 
to shew cause. 

The facts and arguments appear from the judgment: 

Mr. A. Chaudhuri with Babus Mahendra Kumar Mitra and 
Narendra Kumar Basu for the Petitioners. 

No one shewed cause. 


G. A. V. 


. © Rule No, 1801 of 1906 against an order of Babu Harish Ohandra Roy, 
Subdivisional Magistrate of Perozepure in Backergange, dated the J2th May 
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The judgment of the Court was delivered by 

Mitra J.—In the case of Purna Chandra Pal (3), Hill J. 
held that a subordinate Court is authorized to proceed under 
section 14 of the Legal Practitioners’ Act, 1879, only in matters 
coming within clauses (a) and (3) of section 13 of the Act. 
Section 14 directs that if any pleader or mukhtear practising in 
any subordinate Court is charged in such Court with taking 
instructions except as provided in clause fa) of section 13, or 
with any such misconduct as is specified in the section, the 
presiding officer shall send him a copy of the charge and a notice 
of the day on which such charge will be taken into consideration, 
In all other cases the authority to frame a charge and hold an 
enquiry is vested exclusively in the High Court. In the present 
case, the improper conduct with which the petitioners are 
charged is specified in the charge itself, vis., that they as legal 
practitioners put undue pressure on Baboo Umes Chandra Kar, 
a mukhtear who had accepted vakalatnamas and filed plaints 
on behalf of one Bhairab Chandra Sarkar in suits Nos. 1260 to 
1275 of 1906 in the Munsiff’s third Court at Perozepore, to 
give up the said cases and to refrain from doing any further act 
as a mukhtear in those cases. The improper conduct, if any, 
of the petitioners relates to suits then pending in the Court of 
the Munsiff of the third Court, and the Munsiff of that Court 
or the Munsiff who has at present cognizance of the suits is 
the proper Court to make an enquiry under section 14 of the 
Act. No complaint was also made to the Subdivisional Magis- 
trate of Perozepur. The petitioners are Civil and Criminal 
Court mukhtears and are authorized by their certificates to practise 
in both classes of Courts in Backergunj, and notwithstanding 
that their attendance as mukhtars in Criminal Courts, the 
Subdivisional Magistrate of Perozepur acted improperly and 
without jurisdiction in framing a charge for the purpose of 
holding an enquiry into the ARRE misconduct of the 
petitioners, 

There is an additional reason in this particular case why we 
are bound to hold that the conduct of the Subdivisional Magistrate 
has been very highly improper. On the zoth April 1906, the 
mukhtear Umes Chandra Kar, who is also the mukhtear of the 
Court of Wards at Perozepur, submitted, through the Subdivisional 
Magistrate < of ail da a petition i the CBllector of oe 


s D (1899) 1, L, R, 27 Calc, 1024, 
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_ complaining of the conduct of present petitioners, in that they 
had combined not to associate or act with him. On the following 
day, the Subdivisional Magistrate forwarded the petition to the 
Collector of Backergunj with a report in which he asked the 
permission of the Collector “to withhold permission” to the 
present petitioners to appear and act in his Court for their 
delinquencies. On the 24th April, the Collector of Backergunj 
acting in his capacity as District Magistrate forwarded copies of 
the petition of Umesh Chandra Kar and the report of the 
Subdivisional Magistrate to the District Judge of Backergunj 
expressly stating in his forwarding letter that as the conduct 
complained of had reference to a proceeding in the Civil Court 
he (the District Magistrate) could not take action in the matter 
and he added “If you think your Munsiff should make an enquiry 
with a view to taking action against the leaders (the present 
petitioners) under section 14 of the Legal Practitioners’ Act. 
I shall direct the Subdivisional Officer to see that evidence is 
produced when required.” The District Magistrate acted accord- 
ing to law and very properly in forwarding the papers to the 
District Judge for such action as the District Judge might think 
proper to take. It does not appear that the District Magistrate 
authorized his Subordinate Magistrates to take action under 
section 14 of the Act. 

On the 27th April, the District Judge forwarded the District 
Magistrate’s letter with enclosures to the Munsiff, first Court at 
Perozepur to whom, we are informed, the rent suits instituted in 
the third Court were already transferred, for necessary enquiry 
and report, and therefore on the 28th April the Munsiff, first 
Court, sent notices to the complainant and the Subdivisional Officer 
of Perozepur for necessary information as to evidence and the 
persons against whom charges under the Legal Practitioners’ Act 
should be framed. Thus by the 28th April, the Munsiff, first 
Court, had full seisin of the matter and the Subdivisional 
Magistrate was apprised of it and had knowledge of the fact. 
But the Subdivisional Magistrate was not satisfied with the action 
of his official superiors, the District Magistrate and Sessions 
Judge and wanted to take up the proceedings himself to the 
exclusion of the Munsiff. On the 12th May he himself drew up 
a charge under section 14 of the Legal Practitioners’ Act, ignor- 
ing the proceedings pending in the Munsiff’s Court, and the 
views and directions of the District Magistrate and the District 
Judge. Even if the Subdivisional Magistrate had concurrent 


2381 


CRIMINAL. 
1908, 
en aioe 
In the matter of 
Charan 
Chakravarti, 


Mitra, J. 


ect 


232 


ORIMINAL. 
1906. 
In the matter of 
Radha Chardin 
Chakravarti. 


Mitra, J. 


—_— 


ORIMINAL. 
1906. 
bosa amad 
Jene, 11,14. 


THE OALOUTTA LAW JOURNAL. (Vor. IV. 


jurisdiction in the matter, he was not at all justified in framing a 
charge and taking up the enquiry when the Munsiff had already 
in regular course commenced the proceedings under authority 
from the District Judge. The action of the Subdivisional 
Magistrate was not only unauthorized but was in defiance of the. 
actions of his superiors and grossly improper. 

Accordingly, we make the Rule absolute and direct that the 
proceedings in the Subdivisional Magistrate’s Court against the 
petitioners be quashed. i 


N. K. B. Rule made absolute. 


Before Mr. Justice Mitra and Mr. Justice Holmwood. 
DHANUKDHARI SINGH AND OTHERS 


v. 


HARIHAR SINGH.* 


Oriminal Procedure Oode (Act V of 1898), Beos, 367, 537—Judgment, language 
and script of a—Irregularity, if cured—Going into facts in revision to 
determine if retrial necessary, 

Under section 367, Criminal Procedure Code, the judgment of a Criminal 
Court should be written in the language of the Court or in English, Where an 
Honorary Magistrate of Hazipur had written his jadgment in Urdu the script 
used being Persian, 

Held, this was irregular, and that the judgment should have been written 
in Hindi, which was the language of the Qourt, or in English, and the soript 
should have been in the former case, as directed by the Local Government, in 
Kaiti, and Roman in the latter. 

Held also, that such an irregularity was cured by section 587, Criminal 
Procedure Code. 

Although ordinarily the High Oourt does not go into evidence when 
exercising its power of revision under seo‘ion 439, Criminal Procedure Code, 
yet it will do so in a particular case, when necessary, for instance, to ascertain 
whether a rehearing should be directed, 

Rule obtained by the accused. 

The petitioner had been convicte® by an Honorary 
Magistrate of Hazipur, under section 323, Indian Penal Code, 
and section 24 of Act I of 1877, and had been sentenced to pay 
a fine of Rs. 20. The petitioner thereupon appealed to the 
District Magistrate of Mozufferpore, who affirmed the said con- 
viction and sentence. 

* Criminal Revision No, 476 of 1906 against*the order of the District 


Magistrate of Mozufferpore, dated the 31st January 1906, affirming, on a 
that of the Honorary Magistrate of Hasipur, dated the 22nd December 1905. E 
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On the application of the petitioner, the High Court issued 
a Rule calling upon the District Magistrate of Mozufferpore, to 


show cause why the conviction and sentence should not be set  Dhanukdhari Singh 


aside or such other or further orders passed as to their Lordships 
may seem fit and proper, on the ground that the judgment of the 
Honorary Magistrate was in contravention of the provisions of 
section 367, Criminal Procedure Code. 

Babu Atul Krishna Roy for the Petitioner. CG. A.V. 

Their Lordships’ judgment was delivered by 

Mitra J.—We cannot agree with the District Magistrate of 
Mozufferpore, that the judgment of the Honorary Magistrate of 
Hazipur is in the Hindi language. The language used is 
distinctly Urdu and the script is Persian, whereas the judgment 
should have been written in Hindi, which is the language of the 
Court, or in English. The script should in the former case, as 
directed by the Local Government, be Kaiti, and Roman in the 
latter case. The Honorary Magistrate has clearly acted in 
contravention of the law as laid down in section 367, Criminal 
Procedure Code. The attention of the Honorary Magistrate, who 
has passed the judgment, in this case, as well as of all Honorary 
‘Magistrates, who write their judgments in Urdu, should be drawn 
to 367 of the Code. : 


We do not, however, think that the conviction of the accused ` 


should be set aside on the ground of the judgment of the Honorary 
Magistrate being in the Urdu language. It is an irregularity 
which does not affect the jurisdiction of the Court or the merits of 
the case, and is covered by section 537, Criminal Procedure Code, 

The judgment of the District Magistrate on appeal is not 
satisfactory. It does not set out the points and review the 
evidence. The judgment of the Honorary Magistrate is devoted 
more to a discussion of the evidence for the defence than the 
evidence for the prosecution. We have perused the evidence 
and have doubts as to the correctness of the conviction. 

Wedo not ordinarily peruse the evidence when we exercise 
our revisional powers under section 439 of the Code. As this 
case, however, is a petty one, we thought it proper to examine 
the evidence to ascertain whether we should direct a rehearing. 
We have decided that we should not. 

We accordingly set aside the conviction and sentence and 
direct that the*fine, ifgpaid, should be refunded. 

M. N. M. : Conviction set aside, 
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‘CIVIL RULE. 


Before Mr. Fustice Ghose, Acting Chief Fustice and 
Mr. Justice Caspersa. 


` LALIT MOHAN MANDAL AND OTHERS 
v. 
SATISH CHANDRA DAS.* 

Pauper, right to be declared, whether personal—Death of the applioant—Sub- 
stitution, right of the hoir—Ciril Procedure Cude (Aot XIV of 1882),. | 
Bees. 885, 403, 407, 410 and 418, 

=- The right to obtain permission to sue as a pauper is only a personal right. 

So on the death of an applicant praying for such permission, his legal represen- 
tative cannot come in as such and ask to be substituted in his place, There 
is a marked distinction between a right to sue and aright to make an applica- 
tion for permission to sue as a pauper, and this distinction is clearly indicated 
in section 413 of the Code of Civil Procedure, The right to make such an 
epplication is obviously a personal right and cannot survive in the legal repre- 
sentative who may or may not be a pauper himself. 

"One Chandra Mohan Das had applied on the 22nd July 

1889 for leave to sue as a pauper forthe recovery of some 

property. It appears from a register book of the Court that the 

application was struck off on the zoth January'1890. No portion’ 
of the record of that case is in existence. Satish Chandra Das, 
the son of Chandra Mohan Das, applied to the Court on the’ 
16th September 1905, to be substituted in the place of his father 
on the record of the case, for the declaration of pauper's son. 

The allegations made by Satish Chandra Das in his application: 

were, -that his father died on the 17th January 1890 leaving him 

as his minor son and that he himself came of age in „June 1905. 

This application was opposed by several of the opposite parties,’ 

who challenged the allegation made in the application and’ 

farther stated that the right of Chandra Mohan to be declared a” 

pauper, being a personal one, did not survive his death, and there-? 

fore his‘son had no right to get himself substituted in his place 
on that. record. The Subordinate Judge of Rungpur found in? 
favour of the applicant on all the questions and allowed the’ 
substitution. Some of the opposite parties applied to the High’ 

Court for the revision of that order. 

: Babu Dwarka Nath Chakrávarti (with him Babu Braja Lal, 
*Qiyil Rule No. 1876 of 1906 against the order o Baba K. ©. vow 


Subordinate Judge, Bungpuy dated the 27th March 1903, in Miscellancous 
No, 82 of 1905. . Sees 
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Chakravartt) for the Petitionérs:—The only matter under 
inquiry was the pauperism of the applicant and that was personal 
to the applicant himself. A personal examination of the appli- 
cant is provided by section 406, Civil Procedure Code. An 
application for pauperism can be treated as a plaint, only when 
it has been granted ; see section 410, Civil Procedure Code, and 
so the proceeding does not become a suit until then, see Dwarka 
Nath v. Madhavrav Vishvanath (1), and so section 365, Civil 
Procedure Code, does not apply. The fact, that no question of 
representation arises until the application has been granted, is 
clear also from section 413, Civil Procedure Code, as it is open 
to the applicant or his successor to institute a suit in the regular 
form, even after the application for declaration of pauperism 
has been refused. , 

Babu Hara Chandra Chakravarts (with him Badu Samatul 
Chandra Dutt) for the Opposite party :—In this case the very 
quéstion to be inquired into is whether the applicant was a 
pauper and whether his application should be granted. Under 
- section 4 of the Limitation Act, the plaint is deemed to have 
been filed on the day when the application for pauperism was 
presented. The present applicant has succeeded to the property 
and is interested in carrying on the proceeding for the declara- 
tion of pauperism. Although section 365, Civil Procedure 
Code, according to its language, may not, strictly speaking, apply 
to the present case, a similar procedure should be adopted in this, 

Babu Dwarka Nath Chakravartt in reply. C. A. V. 

The judgment of the Court was as follows :— l 

Ghose C. J. ( Acting )—This rule relates to an order, made 
by the Subordinate Judge of Rungpore, purporting to be one 
under section 365, read with section 647 of the Code of Civil 
Procedure, directing that the name of one Satish Chandra Das 
be substituted in the place of his deceased father Chandra 
Mohan Das, in q proceeding under Chapter XXVI of the Code 
of Civil Procedure. 

It appears that the said Chandra Mohan Das presented an 
application to the Court of the Subordinate Judge, for permission 
to sue as a pauper for recovery of certain properties, on the 22nd 
July 1889. The record of the proceedings which were held 
upon this application is not forthcoming, but it appears from 
an entry in°a certain register-book that on the zoth January 
” 1890, the application .was struck off. Upon what ground this 
L ARRE (1) (1886) I. L. R. 10 Bom. 207, E ee 
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order was made, we do not know. Chandra Mohan, however, 
is said to have died on the 5th Magh 1296 corresponding with 
17th January 1890; and the Subordinate Judge, in dealing 
with the matter of substitution prayed for, is of opinion that 
the statement of the opposite party in this respect is true. And 
he presumes that the order striking off the application was, in 
effect, that the proceedings do abate, although Chandra Mohan’s 
death was not brought to the notice of the Court making the 
said order. However, that may be, it appears that Chandra 
Mohan died leaving a minor son, and this son, upon his arrival 
at majority, presented an application on the roth September 
1905, that is to say, about 15 years after the date when the 
application of Chandra Mohan was struck off, stating that his 
father had died during the pendency of the proceedings for 
declaration of his pauperism, and praying that he might be 
substituted in the place of his deceased father under section 266, 
Code of Civil Procedure, and that he might be permitted to 
proceed with the application for leave to sue as pauper. The 
Subordinate Judge, as already mentioned, has allowed this appli- 
cation; andthe question that has been raised in this Rule is 
whether he had authority to do so under the law. 

Section 403 of the Code of Civil Procedure refers to the 
application that a party may make for permission to sue asa 
pauper, and provides that it shall contain the particulars required 
by section 5o in regard to plaints in suits, and that it shall be 
signed and verified in the manner prescribed for signing and 
and verification of plaints. Section 407 ordains that, if it appears 
to the Court that the applicant is not a pauper, the Court shall 
reject the application, Sections 408 and 409 speak of the evidence 
that may be taken upon the question of pauperism, and provide 
that the Court, upon examination of such evidence, shall either 
allow or refuse to allow the applicant to sue as a pauper. Section 
410 prvides “If the application be granted, it shall be numbered 
and registered, and shall be deemed the plaint in the suit, and the 
suit shall proceed in all other respects as a suit instituted under 
Chapter V, except that the plaintiff shall not be liable to any 
Court-fee etc.” etc., etc, ; 

Section 413, which may as well be referred to in this connec- 
tion, declares that “An order of refusal made under section 409 
to allow the applicant to sue as a pauper ¢hall béa bar to any 
subsequent application of the like nature by him in respect of 
the same right to. sue; but the applicant: shall be at liberty to 
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institute a suit in the ordinary manner in respect of such right, 
provided that he first. pays the costs (if any) incurred by Govern- 
ment in opposing his application for leave to sue as a pauper.” 
It will be observed upon these sections, that it is only when the 
application for leave to sue as a pauper is granted but not other- 
wise, that it shall be numbered and registered as a suit, and shall 
be deemed to be the plaint in the suit, and the suit will proceed, 
wn all other respects, as a suit instituted under the Code. The 
Indian Limitation Act in section 4, or rather in the explanation 
to that section, provides that a suit is instituted in ordinary 
cases when the plaint is presented to the proper officer, and, in 
the case of a pauper, when his application for leave to sue asa 
pauper is filed. But it has been held in several cases, that the 
explanation only applies to cases where the application for leave 
to suein formå pauperis is granted and the application is numbered 
and registered as a suit (see Chunder Mohun Roy v. Bhuban 
Mohini Dabea (1), and Aubhoya Churn Dey Roy v. Bissesswari(a)), 
and it has further been held that, until the application for leave 
to sue as a pauper is granted, there is no plaint and consequently 
there is no suit (see Dwarkanath ee v. Madhavrav 
Vishvanath (3)). 

Section 365 of the Code provides that, in case of the death 
of a sole plaintiff or sole surviving plaintiff, the legal representative 
of the deceased may, where the right to sue survives, apply to the 
Court to have his name entered on the record in place of the 
deceased plaintiff, and the Court shall thereupon enter his name 
and proceed with the suit. Section 372 lays down that, in cases 
of assignment other than those referred to in some of the preced- 
ing sections, creation and devolution of any interest pending a 
suit, the suit may, with the leave of the Court, be continued by or 

‘against the person to whom such interest has come either in 
addition to or in substitution for the person from whom it has 
passed, as the case may require. The provisions contained in 
these sections evidently refer to cases where a suit is pending in 
Court, and, on the death of the plaintiff, the right to sue survives 
to his legal representative, and such legal representative, upon his 
name being entered in the record in place of the deceased 
plaintiff, desires to continue the suit. But where there is no suit 
pending in Court, but only an application for leave to sue in 
formå pauperis and whére the right to obtain such permission is 


(1) (1877) I. L, R. 2 Calo. 389. 
(2) (1897) I. L, R. 24 Cale. 889, (8) (1886) L; L. B. 10 Bom, 207, 
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Orvin., only a personal right, we fail to see how, upon the death of an 

1908, applicant praying for permission to sue as a pauper, his’ legal 

Tolin Mohan Manda Tepresentative may come in as such, and ask to be substituted 
te in his place. No doubt, it is open to the legal representative, if the 
ae para right to sue survives in him, to present a fresh application, if he 
Bhoc, 0" J. is himself a pauper, for permission to sue as such, or he may 


—, institue a suit for the same relief which the deceased sought to 
recover ; but that is not the case here. There is a marked distinc» 
tion between a “right to sue” and a right to make an application 
for permission to sue as a pauper ; and this distinction is clearly 
indicated in section 413 of the Code. The right to make such an 
application is obviously a personal right, and cannot survive in 
the legal representative who may or may not be a pauper 
himself.. - 

For these reasons, we are unable to agree with the view that 
the Subordinate Judge has expressed; and we are of opinion 
that the application that was made by the opposite party to the 
Court below under section 365 of the Code was incompetent, and 
that this Rule should be made absolute so as to set aside the 
order of the lower Court. In the circumstances of the case, 

’ however, we e make no order as 3 to costs. 


TB L: CY l ` Rule made absolute, 
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‘APPELLATE CIVIL. 


` Before Mr. Justice Brett and Mr. Justice Gupta. 


Givin, + JAGADIS CHANDRA DEO DHABAL. 
1906. i“: : v. 
June, 8 11,12 18. + SATRUGHAN DEO DHABAL AND ANOTHER.* 


am Suit for land—Spevifio parformance—Agreament to lgase—Suit by purchaser— 
Jurisdiction—Chota Nagpur Enoumbered Estates Act (VI of 1876), 
Seo, 8—‘ Such debts and liabilities\—Appeal—Oompetency to Contract— 
. Perpeuities, law against, 

A suit for the specific performance of an agreement to grant a putni lease 
and for possession of the land covered by the lease is maintainable in the 
Court of the Subordinate Judge, within the local limits of whose TRS 

a a portion of theland, that might be covered by- ae lease, Yes. 


* Appeal ‘from Original Decree No. 502 of 1904 against the” decision 
of Babu Suresh Ohandra es PUO uate Judge of Manapun, gated the 
24th June, 1904. 7 


’ 


‘ 
1 


¢ 


Vou. IVs] HIGH COURT. 


The Lind Mortgage Bank v. Sudurudesa (1), The Delhi and London 
Bank v. Wardie (2), Kellie v. Fraser (3) and Sreenath v, Cally Doss (4) 
followed, 

The expression ‘such debts and labilities’ in-section 8 Act VI of 1876 
means debts and liabilities other than those in favour of Government and 
includes every other debts or liabilities. 

Kameshar v. Bhikhan (6) followed. 

‘An appeal in a suit to enforce an agreement outstanding, when the ‘estate 

is taken over by Government, is, therefore, barred. 
e When a suit is compromised by the proprietor of an éstate taken charge 
of by the Government under Act VI of 1876, such proprietor is not sui juris 
and not competent to enter into an agreement to grant a lease of any portion 
of his estate, at a time when the estate might be released by Government, and 
such an agreement cannot therefore be enforced, even if it had been embodied 
in the decree drawn up by the Oourt in terms of the compromise. Such 
agreement, moreover, is bad as infringing the law against perpetnities, as the 
estate might not have been released within the period limited by that law.. 


Appeal by the Plaintif, 

Suit for specific performance of an agreement to lease. 

The facts and’ arguments appear from the judgment. 

The Officiating Advocate General (Mr. Sinha) and Beis 
Provash Chandra Mitter and Satish Chandra , Mukherji. for 
the Appellant. 

Dr..Rash Behary Ghose and Babus Ram Charan Mitra 
and Fogesh Chandra Roy for the Respondents. 


Ë 


GAV 
The judgment of the Court was as follows :— . 


Brett J.—The present suit is the out-come of a previous 

_ Suit, No. 35 of 1891, instituted by Iswar Chandra Deo Dhabal 
* Deb, the father of the present plaintiff, against defendant No. 1 
Rajah Satrughan Deo Dhabal, to have his right declared to 
succeed as heir to the Raj of Dhalbhum, on the death of Rajah 
Ram Chunder Dhabal III, and to recover possession of the 
property from the defendant. In that suit, a petition. of. com 
promise was filed on the 25th of November 1892, and’ the. suit. 
was decreed, accordiag to the terms of ‘the compromise, on 
the 3oth of November 1892, 5 
The terms of the compromise, in brief, were that Rajah. 
Satrughan Deo Dhabal was to. remain as Raja during’ his, 
life-time ;-that on his death his children, if any, would succeed ; i 
that if he died childless, the estate was. to. go to Iswar Chunder, 
Déo Dhabal. Fprther, | Rajah Satrughan agreed to „execute, in, 
- -(Ņ} (1892) I, L. B. 19 a "858, (8) (AS77j IL B. 2 Calo, 445. ~ -3 


4) (1876) 1 L. B. 1 Cale. 249. _ Q0 (1879) T D. R R 6 Oale.88, . 0, 
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favour of Iswar Chunder a putnee lease of a compact portion of: 
the Dhalbhum estate yielding an annual income of Rs. 9,075 and 
paying a rental of Rs. 75 per annum, as well as customary presents. 
The Dhalbhum estate was at that time under the management 
of Government, under the Encumbered Estates Act (VI of 1876), 
and the agreement was, that the lease should be given three 
months after the estate was released. The estate was in fact 
released on the 5th of May 1899. 

Execution of the decree does not appear to have been taken” 
out until 1901. It was opposed by defendant No. 1, and on the 
4th of July 1902, the application was dismissed, the Judge holding 
that as the decree left the property undertermined, the decree was 
incapable of execution. 

The present suit was instituted on the 8th of July 1903 and 
sought, as against defendant No. 1, specific performance of the 
agreement, contained in the compromise decree of the 3oth 
November 1892, to execute the putnee lease in favour of the 
plaintiff who is the minor son of Iswar Chandra Deo Dhabal. 
There were added as defendants Rani Siromoni, the eldest widow 
of Rajah Ram Chandra Dhabal II, and Nityanunda Dhabal, the 
uncle of Iswar Chandra Deo Dhabal’s father, and other claimants 
to the Dhalbhum Raj, and the manager under the Encumbered 
Estates Act. z 

It must be noticed that subsequent to the institution of the 
suit the estate has again been taken charge of by Government i 
under Act VI of 1876, and an objection has been taken on 
behalf of the respondent that under section 3, clause x of the 
Act the present appeal is barred. 

The following brief statement of events T to the, 
death of Rajah Ram Chunder Dhabal III is necessary to explain 
the present position of the parties. Rajah Ram Chunder Dhabal IM 
died in January 1887, and his senior widow Rani Siromoni in 
the following February applied for registration of her name as 
heiress to the estate. Raja Satrughan opposed the application. 
It was allowed by the Deputy Commissioner of Singbhum on 
the 4th of June 1887 ; but on appeal it was dismissed, and it was 
ordered that Rajah Satrughan should be registered as proprietor 
of the Dhalbhum estate. On the 24th of April 1883, the Board 
of Revenue confirmed the order of the Commissioner and at. 
the same time dismissed the claim whiche had"béen made during 
the proceedings before it by Nityanunda Dhabal for possession of 
the-Raj. Afterwards on the 4th of October 1888, Nityanunda 
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fled a suit in the Court of the Deputy Commissioner of 


Singbhum, and Rani Siromoni filed another on the 6th of 


December 1888 in the Court of the, District Judge of Bankura, f 
each claiming to recover in their own right the Raj from Raja 


Satrughan Dhabal, and to have the orders of the Revenue Courts 
cancelled. 

The manager under the Encumbered Estates Act refused to 
supply Raja Satrughan with finances to contest the suit, on the 
ground that as manager he had nothing to do with the question 
of succession to the Raj and that the parties must fight the 


‘matter out between themselves. This attitude of the manager 


has led to the subsequent complications out of which this suit 
has arisen. Rajah Satrughan, borrowed money from Iswar 
Chandra, who belonged to the same branch of the family as 
Nityanund and who held the Raj of Jamboni. Iswar Chandra in 
lending the money to Raja Satrughan seems to have been 
influenced by the motive of acquiring some claim over the Raj 
of Dhalbhum. The suit brought by Nityanund was fought out 
by his grandson Mohesh Chandra Dhabal up to the Privy Council, 
and was in the end dismissed on the 27th of February 1902 ; 
and the suit of Rani Siromoni met witha similar fate. Iswar 
Chandra, however, quarrelled with Raja Satrughan during the 
course of that litigation, and, in order to embarass him, himself 
set up a claim to the Raj and finally instituted suit No. 35 of 1891. 
In that suit the compromise was made which the plaintiff, the 
son of Iswar Chandra, seeks to enforce in this suit. 

The hearing of the suit was postponed for various reasons 
in the Court of the Subordinate Judge; and on the 26th of 
January 1904, the Subordinaté Judge recorded the following 
order : “ The pleaders of the parties disagree in having the issues 
in bar heard and decided at first. The Court will, therefore, hear 
the case on merits and as well as on other questions, unless both 
the parties move the Court by a joint petition to have the issues 
in bar heard at first.” On the 19th of May, however, after 
numerous adjournments to secure the attendance of witnesses 
‘and for other causes, the Subordinate Judge recorded an order, 
stating that as the defendant could not produce his witnesses 
onthe date. fixed for hearing and as he prayed that the law- 
questions should be tried first, therefore the case would be heard 
on the law points oy the 6th June. Orders were issued for the 
attendance of witnesses on the 13th aud zoth of June: no 
objection appears to have been taken to this order. The hearing 
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continued from the 6th to the 11th June, additional issues being 
framed and documentary evidence admitted on the 26th of June, 
judgment was delivered dismissing the suit. 

A plea in bar had been raised, that the suit not falling 
within the provisions of section 16 of the Civil Procedure Code, 
the Subordinate Judge of Midnapur had no jurisdiction to try it. 
A part of the Dhalbhum estate, however, falls within the local 
limits of the jurisdiction of the Subordinate Judge of Midnapur 
and the Subordinate Judge, after discussing the various cases to 
which he was referred by both parties, held that he had 
jurisdiction. 

On the merits, he held that under the compromise no agree- 
ment was created which could be enforced by suit. He held 
that the agreement was not enforceable by reason of its being 
contrary to the policy of the law (Act VI of 1876), by reason of 
failure of consideration, by reason of its having been obtained 
by undue influence, by reason of its being obnoxious to the rule 
against perpetuity, and because it did not disclose a case for specific 
performance. Further, as the agreement was against law and 
without consideration, he held that it was not a case for awarding 
damages to the plaintiff in substitution for specific performance. 

The plaintiff has appealed ; and, the main contention in 
support of the appeal is that the Subordinate Judge erred in 
law in dismissing the suit, without taking the evidence of the 
parties, and that though he professes to determine points of law 
only, he has in truth decided issues of fact which he ought not to 
have entered into and could not have decided, without hearing 
evidence, It is urged, that such matters as failure of consider- 
ation and undue influence could not have been disposed of except 
after hearing the evidence of the parties: and, it is further 
argued that the question whether the agreement was valid and 
binding on defendant No. 1, could not be satisfactorily disposed 
of without recording evidence. 

‘We may say at once, that so far as the pure questions of fact 
are concerned, we agree that the Subordinate Judge erred in 
coming to a finding on them without taking evidence, if such 
questions are those of undue influence and failure of consider- 
ation. But after hearing the arguments on both sides, we think 
that there are sufficient grounds of law, why the present appeal 
must be dismissed, and that this is clear on the pleadings and on 
the documentary evidence which was considered by the Subor- 
dinate Judge and has also been placed before us. 
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Objection has been taken before us to the receipt of this 
evidence by the Subordinate Judge, but as it seems to have been 
admitted and referred to by both parties without protest, we 
think the objection cannot be sustained. 

On the question of jurisdiction which was decided by the 
Subordinate Judge in favour of the plaintiff, we think his 
conclusion is correct The question has been fully discussed by 
Mr. Justice Trevelyan in the case of Zhe Land Mortgage Bank 
v. Sudurudeen Ahmed (1), where the distinction between a suit 
brought -by a purchaser and one brought by a vendor is clearly 
pointed out. In the present case the plaintiff is in a position 
analogous to that of the purchaser, as he sues for specific perfor- 
mance of an agreement to grant the putni lease and for posses- 


„sion of-the land covered by the lease; and a portion of the 


land, which may be covered by the lease, is within the local 
limits of the jurisdiction of the Subordinate Judge of Midnapur. 
In our opinion, the suit is maintainable under the provisions of 
section 16 clause (@) of the Code of Civil Procedure ; (see the 
cases of The Delhi and London Bank v. Wardie (2), Kellie v. 
Fraser (3), Sreenath Roy v. Cally Doss Ghose (4). 

Taking next the objection that the present appeal is barred 
by the provisions of section 3 of Act VI of 1876, we think it 
must prevail. The first clause of that section runs as follows :— 
“t On the publication of an order under section 2 the following 
consequences shall ensue :—first, all proceedings which may 
then be pending in any Civil Court in British India, in respect 
to such debts or liabilities, shall be barred ; and all processes, 
executions and attachments for or in respect of such debts and 
liabilities shall become null and void.” Inthe case of Kameshar 
Prasad v. Bhtkkan Narain Singh (5), it was held (see page 625) 
that the expression “ ‘such debts and liabilities’ in that section, 
which expression occurs several times in the Act, means debts 
and liabilities other than debts due, or liabilities incurred, to 
Government, and includes every other debt or liability.” The 
agreement which the plaintiff seeks to enforce is certainly a 
liability. It accrued, according to the plaintiff's case, on the 
sth of August 1899 and was thus outstanding when the estate 
was last taken over under the Act by Government. As we see 
no reason to differ from the view of the law taken by the Judges 


(1) (1892) I. L. R. 19 Cale. 358. “(3) (1877) L L. R. 2 Cale 445, 
(2) (1876) I. L, B.. 1 Cale. 249 (4) (1879) L L. R. 5 Calc, 82. 


(5) (1893) I L, R. 20 Calc, 609 at 625. 
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in the case referred to above, we must hold that the present 
appeal is barred. l . 

Turning now to the points decided against the plaintiff in 
the lower Court, we are of opinion that at the time when the 
agreement was made, it was one which Raja Satrughan Dhabal 
was not competent to make by reason of the disability under 
which hé laboured at the time. It has been suggested by the 
learned counse] for the appellant in his argument, that Raja- 
Satrughan was not then the proprietor of the estate and that, 
evidence should have been taken to prove whether he was so or 
not. After, however, Rani Siromoni and Nityanund Dhabal had 
failed in their suits brought to obtain a declaration of their title” 
to the Raj by inheritance and to recover possession, and after 
Raja Satrughan had been registered in the Revenue Court as 
proprietor, it seems idle to contend that Raja Satrughan was not ~ 
then thé acknowledged proprietor of the Raj. The manager 
appointed after the estate had been taken over under Act VI of 
1876, was clearly managing the estate on his behalf. Ishwar 
Chandra in his deposition given on the 27th November 1891, 
copy of which was put in before the Subordinate Judge and 
apparently admitted without objection, practically admitted 
Raja Satrughan’s right to the Raj, and the fact that Ishwar 
Chundra entered into the agreement with Raja Satrughan in 
the compromise that Raja Satrughan should grant him a puinee 
lease out of the Dhalbhum estate amounts to a further admission 
by him of Raja Satrughan’s title. Since then the title of Raja 
Satrughan to the Raj has not been attacked, and we must hold 
that at the time of the compromise Raja Satrughan was actually 
and rightfully in possession of the Raj. That being the case, 
we must also hold that section 3 of Act VI of 1876, sub-section 3, 
clauses (a) and (c), rendered Raja Satrughan incompetent at the 
time of the compromise, to enter into the agreement which the 
plaintiff in this suit seeks to enforce. 

We also hold that the agreement itself cannot be held to 
have acquired any binding effect by reason of the fact that it 
was included in the decree passed in the compromise. So far 
as the suit instituted by Iswar Chandra related to the succession 
to the Raj, the Civil Court had jurisdiction to entertain and 
decide it under section 23 of Act VI of 1876, even after the 
estate had been taken over by the Governmeygt under the Act: 
but the Court had no jurisdiction to go beyond the question of 
succession, The agreement relied on is clearly not a matter 


Vou. IV.) HIGH COURT. 

involving any question of succession. Section 23 of the Act 
also requires, that to a suit brought under that section the 
manager of the property under the Act shall be made a party. 
It is true that the manager was at first made a party in the suit 
and he disclaimed all interest in the question of succession. But 
before the petition of compromise was filed, the suit as against 
the manager had been withdrawn, and the manager was therefore 
Ro party to the compromise. The agreement contained in that 
compromise, so far as it affected the property under the manager, 
made behind his back, had no binding legal effect upon the estate. 
It was clearly an agreement in contravention of the objects of 
the Act and amounted to nothing more than a personal agreement, 
on the part of Raja Satrughan Dhabal. The fact that the agree- 
ment was to be executed three months after the estate had 
been released from the management under the Act, clearly 
indicates that the plaintiff's father was aware, that it was one 
which, at the time when it was made, Raja Satrughan was 
incompetent to make. In our opinion, the principle laid down 
by their Lordships of the Privy Council in the case of Gregson v. 
Udoy Aditya Deb (1) applies: and, at the time the agreement 
was made, Raja Satrughan was not Jus juris and competent to 
make it. There is no evidence or suggestion in this case, that 
after the release of the estate the Raja ever confirmed the 
agreement or took any steps to carry it into effect. The agree- 
ment, moreover, was indefinite in its terms and has never since 
that time been definitely expressed or concluded. It is, there- 
fore, in our opinion not an agreement which under the circum- 
stances it is possible for any Court to enforce by a decree for 
specific performance. Certainly, it cannot be enforced now when 
the estate is again under the management of the Government 
under the Encumbered Estates Act. 

Lastly, the question has been raised whether the Subordinate 
Judge is right in holding, that the agreement is bad as infringing 
the law of perpetuities. The point is of minor importance, but 
we think that the Subordinate Judge had sufficient grounds in 
this case for his decision. As he points out, the rule requiring 
the release of the property from management under Act VI 
of 1876 after the expiration of 15 years, was rescinded by the 
amending Act V of 1884. The Dhalbhum estate might not, 
therefore, have Ben r@eased within the period limited by the 


(1) (1889) 1. L. R. 17 Calc. 228 at p, 280, 
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law of perpetuities, (see the case of Chandi Churn Barma v. 
Stdheswart Debi (1) and the cases referred to in Tagore Lectures 
of 1898, pp. 127 and 128). . 

We think, therefore, that on the points of law raised in the 
issues, the Subordinate Judge was right in holding that the suit 
of the plaintiff could not succeed, and, we further hold that 
under the provisions of section 3, clause 1 of Act VI of 1876, the 
present appeal is barred. ` 

The result is, that we confirm the judgment and decree of 
the Subordinate Judge, and dismiss the appeal with costs. 


Appeal dismissed. 
(1) (1888) I. L. R. 16 Cale. 71. 


[Von IV. 


N. K. B. 


Before Mr. Justice Rampini and Mr. Justice Mookerjee. 


PARBATI CHARAN ROY AND ANOTHER 
v 


GOBINDA CHANDRA KUNDU.* 


Mortgage-bond construction of—Promise to pay—Personal liability, intextion— 
Balance of unsatisfied debt, application for—Properties other than 
mortgaged, liability of—Transfer of Property Act (IV of 1882), 
Seo. 90— Legally recoverable,” meaning of—Presumption. 


Where a debtor has borrowed money and pledged his property as security 
for the loan, the. creditor should have a personal remedy, unless the deed makes 
it clear that the intention of the parties was that the remedy of the mortgagee 
should be restricted to the lands mortgaged. 

Every mortgage contains within itself, so to speak, a personal liability to 
repay the amount advanced ; in other words, where there is in a mortgage 
nothing to the contrary, there isan implied promise to pay presumed in law, 
from the fact of the acceptance of the loan ; the mortgage merely giving the 
mortgagee an additional security in the shape of the pledged property. 

Kali Pershad v. Raye Kishoree (L, Miller v. Runga Nath (2), Musaheb 
Zaman Khan v. Inayat-ul-lah (3), Yates v. Aston (4), Sidton v. Sutton (5), 
King v. King (8), Goodman v. Grierson (7), Hopkins v. Worcester and 
Birmingham Canal Proprietors (8) referred to, 

Narotom Das v. Sheo Pargash Singh (9) and Bunseedhur v. Sujat Ali (10) 
distinguished. F i 

* Appeal from Appellate Decree No. 386 of 1905 against a decree of Babu 
Bimala Chandra Mazoomdar, Subordinate Judge of Faridpore, dated the 81st 


August 1904, reversing that of Babu Debendra Bejoy Bose, Munsiff, Madaripur, 
dated the 28rd April, 1904. 


(1) (1873) 19 W. R. 281. (8) ee 3P. Wha? 358. 
R (1885) I. L. B. 12 Cale. 889, (7) (1818) 2 Ba & Be 274. 
8) (1892) I. L. R 14 AL. 518, 


8) (1868) L. R. 6 Eq. 437. 
(4) C1843) 4 Q. B. 182. (9) (1884) D. R.11 I.A. 83 ; LL.B. 10 Cal. 740. 
(5) (1882) 22 Ch. D. 511 (516). (10) (1889) I. L. R, 16 Cale, 540. 


í 


Vor. IV.] HIGH COURT. 


Per Mooksrjee J, Although a mere Tecital of a debt may not be, by 
itaelf, and apart from the context, sufficient to imply a contract to pay and 
thus create a personal obligation, a provision in a mortgage-deed, that the 
money will be repaid on a certain day, imports a covenant for repayment on 
that day; for the breach of which an action would lie against the mortgagor, 
the judgment in which action could be satisfied out of his general property. 

Jackson v. N. E, Ry. Cy. (1), Teen v. Hlwes (2), Hart v. B.U. Ry. Cv. (3), 
Eastern Union Ry. Oo. v. Hart (4) referred to, 

A decree-holder mortgagee, who has purchased the mortgaged premises 
after obtaining leave to bid at the’ sale, isin the same position as an indepen- 
dent purchaser and is only bound to giye credit to the mortgagor for the 
actual amount of his bid. 

Sheonath v. Janki Prosad (6), nage. Pershad vw. Jawzhir Singh (6), 
Muhammad Musen Ali v, Thakur Dharam (7) referred to, 

If the validity of the exeoution-sale is not challenged in the manner 
prescribed by law, the judgment-debtor cannot raise the objection when the 
decrea-holder applies for a personal decree for the balance under Sec. 90 of 
the Transfer of Property Act, 


Durga v. Bhagwan Das (8) referred to. 
Appeal by the Judgment-debtors. 


Application under Sec. 90 of the Transfer of Property Act 
by the decree-holder for a decree for the balance or unsatisfied 
portion of a mortgage-decree and for leave to proceed against 
the other property of the jadgment-debtors. 


The facts appear fully from the judgments. 
Babu Surendra Nath Guha for the Appellants. 


Babu Shib Chandra Palit (for Babu Surendra Chandra Sen) 
for the Respondents. C. A. V. 


The following judgments were delivered :— 


Rampini J.—The decree-holder in this case has obtained 
and executed a mortgage-decree. He now applies, under 
section 90 of the Transfer of Property Act, for a decree for the 
balance due and seeks to proceed against the other property of 
the judgment-debtors. The lower Appellate Court has given 
him the decree sought for. The judgment-debtors appeal and 
on their behalf it is contended that the lower Appellate Court 
has misconstrued the decree-holder’s bond. 

I do not think that this is the case. 

‘The bond contains a distinct promise to pay the debt for 
-which the bond was executed. It says: “we take the said debt 

o (1877) 7 Oh. D573. © (5) (1889) I. L. R. 16 Cale. 182. 
(1854) 3 Drees. 25. (8) (1891) I. L. R. 19 Calo 4, 


(8) oe 7 Exch, 246, 7) (1895):I. L. R. 18 All. 81. 
(4) (1862) 8 Exch, 116. - (8) (1994) 1 All. L. J. R, 486. 
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of Rs. 475 to be the principal and keep the liability individually 
on our own heads.” This makes the judgment-debtors personally 
liable. They add: “we shall pay off the whole amount together 


with interest in the month of Falgun 1301.” In later clauses’ 


the judgment-debtors pledge this property as security for .the 
debt, but this, as the Subordinate Judge says, seems to be only 
an additional clause for the advantage of the mortgagee. 


I am, therefore, decidedly of opinion, that the decree-holde, 
has a right to proceed against the other property of the judg- 
ment-debtors ; and that it was not the intention of the parties 
to the deed, that the only security for the debt was the mortgaged 
property and that, the decree-holder is entitled to proceed only 


against that property. 
1 


The appellant’s pleader relies on the cases of Narotam Doss 
v. Sheo Pargash Singh (1) and Bunseedhar v. Sujat Ali (2). 
But, as the Subordinate Judge has pointed out, in the former 


case the bond contained no personal contract to pay the debt ' 


out of the personal estate, and in the latter there were stipula- 
tions which pointed to the conclusion that as long as the mort- 
gaged property existed, the debt was to be recovered from the 
mortgaged property only. 

The decision in the case of Miller v. Runga Nath Moulick (3), 
turned on a question of limitation, It was held that the 
bond in question provided for the prosecution of the two 
remedies in one suit, and that the second suit to recover the 
balance due after the sale of the mortgaged property was barred 
by limitation, so far as the personal liability of the mortgagor 
Was concerned. - 

On the other hand, in Musaheb Zaman Khan v. Inayat-ul- 
dah (4), it has been ruled that when there is nothing to show a 
contrary intention of the parties, every mortgage carries with 
it a personal liability to pay the money advanced. We do not 
however need to rely on this principle in this case, for in the 
bond now sued on there is an express covenant, making the 
mortgagor personally liable and there is nothing to lead to the 
conclusion that it was the intention of the parties that the 
mortgagee was confined to the mortgaged property, for Bis 
remedy.: 

I would, therefore, damis this appeal with costs, 

s 
(1) (1884) I, L. R. 10 Cale. 740. (3) (1885) I. L, R. 12 Cale. 389. 
(2) (1889) I. L. R. 16 Calo, 540. (4; (1892) I. L. B. 14 AN. 618. , 


4, 


Von. IV.) ; HIGH court. 


_ Mookerjee J.—On the 4th April, 1897, the appellants execu- 
ted in favor -of the respondent a mortgage bond for Rs. 475. 
The respondent brought a suit to enforce the security, obtained 
the usual mortgage decree and at the execution sale, purchased 
- the hypothecated property for Rs. 500. The amount thus 
realised at the sale was insufficient to satisfy the judgment debt, 
and the respondent made an application for a supplemental 
decree under section 90 of the Transfer of Property Act. The 
Court of first instance dismissed the application on two grounds, 
namely, frst, that there was no express stipulation in the bond, 
that if by the sale of the mortgaged property, the whole of the 
amount due upon the mortgage was not recovered, the debtor 
would be held personally responsible for the balance, and secondly, 
.that as the value of the property mortgaged would have been 
sufficient, {f it had been sold at a proper price after due competi- 
tion, to satisfy the mortgage debt in full, the mortgagee purchaser 
was not entitled to recover the difference between the amount 
of the judgment debt and the nominal price-he had paid for the 
property. Upon appeal by the decree holder, the learned Subor- 
dinate Judge reversed this decision and made a personal decree 
against the mortgagors on the ground that the unsatisfied portion 
of the judgment debt was legally recoverable from them. The 
mortgagees have appealed to this Court, and on their behalf 
it has been contended that the amount claimed is not legally 
recoverable from them.. In my opinion, this contention is 
unsound and must be: over-ruled. 


Under section 90 of the Transfer of’Property Act, a 
mortgagee is entitled to obtain a personal decree after the sale 
proceeds of the mortgage-properties have proved insufficient 
" to satisfy the judgment-debt, only if the balance is legally recover- 
able from the mortgagor otherwise than out of the property 
sold. In determining whether the balance is legally so recover- 
able, we have to ascertain, as was observed in’ the case of 
Nanchand v. Yenawa (1) whether the defendant, by his contract 
or otherwise, is personally liable for the payment, partly or 
wholly, of the debt, whether or not there is a covenant to 
pay and consequently, a personal liability under the instrument 
is obviously a question of construction ; in other words, it has to 
be ascertained, whether the intention of the parties, as evidenced 
by the terms*df the document, was that the money shall 


(1) (1904) I, L. B. 28 Bom, 630. 
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OrvIL be paid only out of the hypothecated property and not 
è 1906. from the general estate of the debtor. In the case before us, the 
Borat Okaran Roy instrument, after reciting the origin of the debt, provides as 
v. follows : 

Gobinda Chanda “Being unable to pay the same at present, we take the 
Mokoia y - said debt of Rs. 475 to be the principal and keep the liability 
oon, individually on our own heads. We shall pay interest for the 
same at the rate of one per cent. per month. We shall pay up 
the whole amount together with interest in the month of 
Falgoon, 1301. If we do not pay the money within the fixed 
time, we shall pay interest at the rate aforesaid till the date of 
the realisation of the whole amount. As security for the whole 
of the aforesaid money, principal and interest, we mortgage the 

properties (described in a schedule.)” 

The learned vakil for the appellant invited us to construe 
the deed, as containing no covenant which could imply a personal 
liability, and in support of his.argument, he placed great reliance 
upon the decision of the Judicial Committee in Narotam Das v. 
Sheo Pargash Singh (1), and of this Court in Bunseedhur v. Sujat 
Ali (2). The cases relied upon, however, are clearly distinguish- 
able. In the case'before the Judicial Committee, the instrument 
opened with a hypothecation clause, and, subsequently, specified 
in express terms the mode of payment out of the profits of 
the mortgage-property. Under these circumstances, their Lord- 
ships held, that looking at the whole of the deed, they could 
not place any other interpretation upon it than that it was a 
mere hypothecation of the land and nothing more. The deed 
showed in substance, that there was an agreement to pay ina 
specified manner, but no unqualified or unconditional promise to 
pay. Inthe second case, Bunseedhur v. Styat Ali (2), not only 
was there no express covenant to pay, but a particular contin- 
gency was specified, which, if it happened, would entitle the 
creditor to proceed personally against the debtor, On this 
ground, the learned Judges held that there was no undertaking 

` bythe mortgagor to satisfy the debt, out of his general estate. 

But I am unable to agree with the view apparently taken by the 

learned Judges, that the decision of the Judicial Committee 
‘\ lends any support to the proposition, that if a mortgage-deed does 
\ not contain an unconditional promise to pay, there is no personal 
obligation on the debtor to pay the debte THe* cases, referred 


(1) (1884) L'R 111. A. 88; I. L. R. 10 Cale. 740. 
(2) (1889) I. L. R. 16 Cale, 640, 


Vou IV.) “HIGH COURT. 


to, only appear to lay down, that if there is a covenant or agree- 
ment to pay, which isnot absolute but qualified in its terms, 
for instance, if there is a covenant to pay in a particular manner 
or out of a specified fund, it does not create the relation of 
creditor and debtor, as upon a simple loan of money between 
the mortgagee and mortgagor. This is well illustrated by the 
cases of Mathew v. Blackmore (1), and Browne v. Price (2). 
In the first of these cases, the+-mortgage-deed contained a cove- 
nant for payment out of a specified fund, and it was held by 
Pollock C. B., that as there was an express covenant to pay in 
a qualified manner, it was impossible to conclude, that the mort- 
gagor atthe same time undertook a more onerous obligation 
and intended to make himself absolutely liable for repayment of 
the sum advanced. Inthe second case, there was similarly an 
express provision, that the sums sought to be recovered were 
to be tacked on tothe mortgage-debt, and it was held by the 
Court of Common Pleas, that the parties having prescribed what 
` shall be the consequences which are to result from a failure, on 
the part of the defendant, to perform his covenant to pay, the 
remedy of the plaintiffs must be confined to that, and that they could 
not sue to make the defendant personally liable, but could only 
treat the sums paid as part of the mortgage-debt. The principle 
deducible from these cases is sufficient to explain and justify 
the actual decision in Stugfee v. Ztruvengadam (3), Gopalasami 
v. Arruna Chella (4), and Gtryanund vw. Satlajanund (5), all 
of which possess this common feature, that there was no cove- 
nant to pay out of the general assets of obligor. The case 
of Howel v. Price (6), in which Lord Chancellor Hardwicke 
observed with regard to a mortgage, that the mere recital of 
the consideration did not imply a contract, express or implied, 
for the payment of the mortgage-money, is distinguishable ; 
on similar -grounds it may be noted, as is explained by Lord 
Chancellor Talbot in King v. King (7), that the mortgage in 
question was a Welsh mortgage, in which a covenant for pay- 
ment is not usually inserted, and the borrower is, therefore, ordi- 
narily under no personal obligation to pay the loan: sée Lawley 
v. Hooper (8), Cassidy v. Cassidy (9), and Balfe v. Lord (10). In 


(1) (1857) 1 H. & N. 762. (6) (1715) 1. P. Wms. 291. 

(2) (1858) 4 0. B. N. 8. 598. (7) (1785) 3 P. Wms, 358. 

(8) (1889) 1I. R.’R. 13dMad. 192. . (8) (1745) 8 Atk. 278 at 280, 

(4) (1892) 1. L. R. 15 Mad. 804 (9) 24 L RB. Ir. 5677. 

(5) (1896) 1. L. B. 23Cale, 645, (10) (1842) 4 1r. Eq. B. 048 ; 2 Dr, & W. 480. 
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the case before us, however, there is an undertaking to repay the 
debt on a particular day without any qualification, either as to , 
the mode or the source of payment. The case, therefore, is 
closely analogous to the decision of this Court in Kah Pershad 
v. Raye Kishorie (1), in which it was held by- Jackson and 
Dwarkanath Mitter JJ. that, although a mortgage-bond may not. 
contain any express stipulation as to the personal liability of the 
mortgagor to repay the money, "such personal liability may be 7 
taken to arise as soon as the mortgagor receives the money, ‘the 
mortgage merely giving the mortgagee an additional security in 
the shape of the pledged property. A similar view was taken 
by this Court in Miller v. Runga Nath (2) and by the Allahabad 
High Court in Musaheb Zaman Khan v. Inayat-ul-lak (3). In 
the latter case, Sir John Edge c. J. held, adopting the observa- 
tions of Sir George Jessel M. R. in Suléan v. Sultan (4) that 
every mortgage contains within itself, so to speak, a personal 
liability to repay the amount advanced ; in other words, that 
where there is in a mortgage nothing to the contrary, there is 
an implied promise to pay, presumed in law, from the fact of the ` 


. acceptance of the loan. This view is supported by the case of 


Yates v. Ashton (5), in which Lord Denman c. J. ruled, that when 
an advance has been made at the request of the defendant, it 
raises a contract by parol for the repayment which is not merged 
in a security of a higher nature, because the mortgage is taken 
not in satisfaction, but as a security collateral to the contract 
raised by the request and the advance in consequence. To the 
same effect are the decisions in King v. King (6), Goodman v. 
Grierson (7), and Hopkins v. Worcester and Birmingham Canal ` 
Proprietors (8). It may further be added, that although a mere 
recital of a debt may not be, by itself and apart from the 
content, sufficient to imply a contract to pay and thus create a 
personal obligation (Jackson v. N. E. Ry. Co. (9), wen v. 
Elwes (10) ), a provision in a mortgage-deed that the money will 
be repaid on a certaim day, imports a covénant for repayment 
on that day, for the breach of which an action would lie against 
the mortgagor, the judgment in which action would be satisfied 


(1) (1873) 19 W. By 281. 16) (1735) 3 P. Wms. 338. 
(2) (1885) I. L. R, 12 Calo. 389. (7) (1818) 2 Ba, & Be. 274, 
(8) (1892) I. L. R. 14 All. 518. (8) (1868PL, R. 6 Eq, 487. 
(4) (1882) 22 Ch. D. 511 at 518. (9) (1877) 7 Ch, D. 573. 


(5) (1848) 4 Q. B. 182. > (10) (1854) 3 Drew, 25. 


Vor. IV.] - HIGH COURT. 


out of his general property. This is amply supported by the 
judgment of Baron Parke in Hart v. E. U. Ry. Co. (1), which 
was subsequently confirmed on appeal to the Exchequer. Chamber 
(Eastern Union Ry. Co. v. Hart (2)). In the case before us, 
there is. a covenant to repay on a specified date and this 
consequently creates a general personal liability. The rule laid 
down in the American Courts has, no doubt, a somewhat different 
„tendency, but even there, the line is sometimes very finely 
drawn ; for although, it is stated that an admission or recital 
of indebtedness in a mortgage will not create a personal liability 
by implication, unless it be express and unequivocal, yet it is 
held, that a recital that the mortgagor was indebted to the 
mortgagee in a certain sum which should have been paid on 
the first day of January preceding, should be construed as a 
covenant to pay money, upon which an action of debt would 
lie [Jones on Mortgages, Vol. I (section 677.] It seems to me, 
however, to be more consonant with the principles of justice, 
equity and good conscience to hold, that when a debtor has 
borrowed money and pledged his property as security for the 


loan, the creditor should have a personal remedy unless the deed. 


- makes it clear, that the intention of the parties was that the 
remedy of the mortgagee should be restricted to the lands mort-' 
gaged. I must hold accordingly, upon a construction of the 
mortgage deed in the present case'and in view of the principles 
already explained, that the mortgagor is still under a personal 
liability to the mortgagee to repay that portion of the debt 
which has not been satisfied by the sale of the mortgage- 
properties. 

As regards the amount legally recoverable from the mort- 
gagor-defendant, the view taken by the Court of first instance 
is manifestly wrong. It is now firmly settled that a decree: 
holder-mortgagee who has purchased the mortgage-premises 
after obtaining leave to bid at the sale, is in the same position 
as an independent půrchaser and is only bound to give credit 
to the mortgagor for the actual amount of his bid. [Sheonath 
v. Jankiprosad (3), Gunga Fershad v. Jawahir Singh (4), and 
Muhammad Husen Ali v. Thakur Dharam (5)]. Besides, as the 
validity of the execution-sale has not been challenged in the 
manner prescribed by law, the judgment-debtor can hardly raise 


e? 

(1) (1852) ? Exch, 246 on appeal 8 Exch, 116. 
(2) (1862) 8 Exch. 116, (4) (1891) I. L. R. 19 Cale, 4. 
(8) (1888) L L. R. 16 Cale, 132, (5) (1895) L L, R. 18 AIL 31, 
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OIvin. the objection, when the decree-holder applies for a personal decree 
1906. for the balance under section 90 of the Transfer of Property Act. 


[Durga v. Bhagwan Das (1)). 


. . Tae Eo 
bio aS uaaased On these grounds I agree with may learned brother, that the 


v. 
icta i decree made by the Court below must be affirmed and- this 
= appeal dismissed with costs. LS 
Mookerjes, J. : ' 5 wig 
— B. M. l Appeal dismissed. 
(1) (1904) 1 AIL L. J. R 486. è 
Before Sir William Macpherson and Mr. Justice Stevens. 
oryn, ~ AMBA DEBYA 
1899. a 
Maroh 20; JNANODA SUNDARI AND OTHERS.* 


Khas-possession of land, swit for, by co-owner in symbolical possession—Ex- 
clusive possession by other oo-sharers, whether adverso—Canse of action— 
Mesra profits. 

Where a plaintiff after obtaining symbolical possession of a 10 anna 
share of some land, which was in the actual possession of other co-sharers, 
took no steps for obtaining actual possession or a partition, but brought a suit 
for joint-possession with his co-sharers and’for mesne-profits ; 

Held, that there being no subsequent dispossession of the plaintiff, the 
possession of the other co-sharers was not adverse to that of the plaintiff ; 
consequently, no suit for joint possession would lic; but that the plaintiff 
was entitled to her share of the profits which the defendants received 
from the lands. 5 


Watson § Co. v. Ram Chand (1) followed. 
Appeal by the Plaintiff. 


Suit for khas possession with other co-sharers and for 
mesne-profits, 


The material facts and arguments are set out in the 
judgment. . 
; Dr. Rash Behary Ghose and Babu Joy Gopal Ghosha for 
the Appellant. 

Babs Srinath Dass and Babu Batkhant Nath Das for the 
Respondents. 


a 


* Appeal from Appellate Decree No, 120 of 1898 against the decree of 
R. H. Anderson Esar, District Judge, Mymensing. dated 3rd September 1897, 
reversing that of Babu Hargobind Mukerjee Suberdinate “Judge, Mymensing, 
dated 80th April 1896. 


(1) (1890) 1, L. R. 18 Cale, 10, 


` 
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The following judgment was delivered :— 

Macpherson J.—This appeal is somewhat similar in its 
character to the one which we have just disposed of (Second 
appeal No. 119 of 1898). It has been found that the plaintiff 
and the defendants are co-sharers in the land to which the suit 
relates, but the District Judge has reversed the decree which 
gave the plaintiff khas possession of her 10 anna share and 


e mesne-profits, and has dismissed the suit on the ground, that the 


plaintiff has no cause of action. 

It appears, that in 1885 the plaintiff obtained a decree 
against the principal defendants, for possession of her 10 anna 
share of the land, and in 1887 in execution of that decree 
obtained symbolical possession through the Court. The defen- 
dants said that she was only the benamidar of her son who Was 
the true owner, and that her claim was barred by limitation, as 
they had been in adverse possession for more than 12 years. 
It has been found that the plaintiff was not the benamidar of 


her son, and on the finding of the lower Appellate Court there 


was clearly no adverse possession. The lower Appellate Court 
finds this, that the defendants as co-sharers were in possession of 
the entire land, when symbolical possession was taken, and that 
they have continued in possession ever since, there had been 
no change in the state of things, and that being so the Court 
considered that there had been no subsequent dispossession. 
The plaintiff, the Court remarks, had taken no steps to obtain 
actual possession of any portion of the land or requested the 
appellants to withdraw from any portion or to partition them. 
On these- facts we are not prepared to say that the finding, that 
there had been no dispossession of the plaintiff, was not a correct 
one. If there was no dispossession, the plaintiff is not entitled 
to a decree for joint possession, and it is difficult indeed to see 
of what use, under the circumstances of the case, such a decree 
would be. 

The e defendants by keeping this land in their 
exclusive possession are, however, depriving the plaintiff of the 
profits which she as a co-sharer is entitled to get from it. They 
are making a proft out of the joint-land to the loss of the 
plaintiff who gets no share of it. The defendants being co-sharers 
of the plaintiff, it cannot be said that they are in wrongful 
possession ; but if they appropriate all the profits of the land, 
they must compensate the plaintiff for the loss which she 
has suffered, i 
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Following what was done in Watson Company v. Ramchand (1), 
we think the plaintiff is entitled to compensation, and that the 
fair, measure of the compensation would be the share of the 
rent which she would have received if the land had been let out 
to tenants. The decree of the District Judge will be set aside 
and the case must go back, in order that the amount of the 
compensation may be determined. The appellant will get her 
costs in this Court, and the Judge when making the final order , 
will deal with the question of costs in the Courts below. 


“AL S. Appeal allowed ; case remanded. 
(1) (1890) I. L. R, 18 Calc, 10. 


Before Mr. Justice Pratt and Mr. Justice Ormond. 
` BABUJAN 
v. 
THE SECRETARY OF STATE FOR INDIA IN COUNCIL 
AND THE CHAIRMAN, GAYA MUNICIPALITY.* 


Land Acquisition Act—Title, question of—Lund acquired for the bonnfit of a 
BMunicipality—Land Aoguisition Aot (I of 1894), Seos, 6, 9, 18, 16 and 
I8—Act X of 1870, 


Whenever a question of title arises between rival claimants, it must, under 
the terms of the Land Acquisition Act, be decided inthe case, and cannot be 
made the subject of a separate snit 

What has to be acquired in every case under the Land Acquisition Act, is 
the aggregate of rights in the land, and not merely some subsidiary right, such 
ns that of a tenant. 


Imdad Ali Khan v. The Collector of Farakhabad (1) and The Orown 
Brewery, Mussoorie v. The Collector of Dehra Dun (2), distinguished. 


Where the Government or a Municipality or other local authority, for whose - 


ultimate benefit the land is being acquired, claims to be the full owner, and no 
other person has any sort of right in the land, there is pothing to be acquired, 


But where the claim of the Municipality or other local authority is.toa 
restricted right, there is nothing in the Act to prevent the Government from 
acquiring the land and then dealing with itin any manner it chooses, I¢ is 
the Government that obtains the title by requisition, and neither a tenant 
under the Municipality nor the Court has any concern with the arrangements 
between the Government and the Municipality, after the acquisition of the 
land. P 

. æ 
peal from Original Decree No. 362 of 1904, ? against the decree of O, E, 
Hitter 1 on ., District Judge of- Gayan, dated the 20th June 1904, 


Q) (1883) I. L. R., f AN, 817. (2) (1897) T, L. R , 19 AB, 339. 


protien 
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There is nothing to limit the scope of the Act, so as to exclude from its 
operation all cases in which a Municipality or other local authority, for whose 
ultimate benefit the Government may wish to take action, happens to have 
some interest in the land to be acquired. 


Appeal by the Claimant, a yearly tenant under the Munici- 
pality. 2 

Reference to the Court, under section 18 of the Land 
Acquisition Act. i ; 

The material facts and arguments are set out in the judgment. 

Moulvi Mahomed Mustafa Khan for the Appellant. 

Babu Ram Charan Mitra for the Respondents. 


C. A. V. 

The following judgment was delivered :— 

Pratt J.—This is an “appeal under the Land Acquisition 
Act. i 

A Notification was published inthe Calcutta Gazette under 
date, the 26th November igor, that, a certain plot of land was 
required to be taken up by Government, at the expense of the 
Gya Municipality, for a public purpose, vís., for repairing the 

. public drain and for otherwise improving the sanitation of the 
town of Gya. The land was in the occupation of the appellant 
Babujan, who had built a hut on it which he used as a shop. 
The Collector, being of opinion that the Municipality owned the 
land and that Babujan was a yearly tenant, regarded the case 
as being one for the acquisition of only the tenant’s rights with 
the hut; and for this he awarded Rs. 50-14, being 5. times the 
then annual rental of Rs. 1-4 plus Rs. 25, for the hut and 
Rs. 19-10 as damages &c. 

The matter being referred to the District Judge, at the 
instance of Babujan, who claimed to be the proprietor of the land, 
the Judge held that the Collector had no jurisdiction .to deal 
with the case as he had done, and that he could not, therefore, 
entertain the reference. He, however, did not stop there, but 
went on to hold, that the Act did not apply to a case in which 
the Collector claims the land, on behalf of the Government or 
the Municipality. This latter opinion was an obster dictum. 

Thereafter, the Collector re-opened the proceedings, and 
determined the entire value of all rights in the land to be 
Rs. 720 or 20 times the rental of Rs. 40 thén being paid by the 
appellant, less collection charges. Of this he assigned one-fourth 
to the appellant.as yeaqly tenant, and three-fourths to the Muni- 
cipality as owner of the land. That award was affirmed by the 

. District Judge. 


Babujan 
t s% 


* The Secretary of 


State for India in 
Council and the 
Chairman, Gaya 

Municipality. 
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CIVIL, On appeal, it is contended on behalf of Babujan, that the 
1908. proceedings are bad : first, in consequence of the previous decision 
Babujan of the District Judge, and secondly, because it is not competent 
e v for the Court to determine a question of title between the 


goe sen ye A a appellant and the Municipality. In the alternative, we are asked 


Council and the to leave the question of title open for determination in a regular 
Chairman, Gaya é $ e 
Municipality. suit. As regards this latter request, we think that wherever a 
Pratt, J. question of title arises between rival claimants, it must, under 
— the terms of the Act, be decided in the case and cannot be 
made the subject of a separate suit. 

Mr. Forester was no doubt right in holding that the frst 
proceedings and the reference thereunder were bad, because 
what has to be acquired in every case under the Land Acquisition 
Act, is the aggregate of rights in the land, and not merely some 
subsidiary right such as that of a tenant. The Collector was 
justified in re-opening the case and dealing with it as he has 
now done, 

In the cases of Jmdad Ali v. the Collector of Farakhabad (1) 
and the Crown Brewery, Mussoorte v. the Collector of Dehra 
Dun (2) relied on by the appellant, which were governed by 
Act X of 1870, the Government or Municipality claimed to be 
the full owner and that no other person had any sort of right 
in the land, so that there was nothing to be acquired. In the 
present case the claim of the Municipality is to a restricted right, 
When.the provisions of the Act are closely examined, it will be 
seen that. there is nothing to prevent the Government from 
acquiring the land, and then dealing with it in any manner it 
chooses. Neither the tenant nor the Court has any concern with 
the arrangements between the Government and the Municipality, 

. after acquisition of the land. Section 6, clause (3), of the Act 
says, that after making the declaration, " the Local Government 
may acquire the land in manner hereafter provided,” so that 
it is the Local Government that obtains the title by acquisition. 
Section 9 provides for public notice being given, “that the 
Government intends to take possession of the land.” Then by 
section 12, the award becomes final and conclusive, " as between 
the Collector and the persons interested,” the latter being in 
this case the Gya Municipality and the appellant. 

Section 16 enacts, that when the Collector has made an award. 
under section 11, he may take possession of the land, ‘ which 


e 
(1) (1885) I. L. B, 7 All. 817. (2) (1897) I. L. R., 19 All, 389, 
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shall, thereupon, vest absolutely in the Government, free from all 
incumbrances.” Section 18 provides, that afy person interested 
may require that the matter be referred by the Collector, to the 
Court, and the reference may, among other matters, be with 
respect to the apportionment of the compensation which would 
involve a question of title. Suppose in the present case, the 
Collector had held that Babujan was the proprietor and entitled 
eto the whole of the compensation, can it be said that the Muni- 
cipality would have no right to demand a reference, or that the 
Court would have no jurisdiction to determine the question ? 
The language of the Act is sufficient to refute the appellant’s 
‘contention, and we see no reason for limiting the scope of the 
Act; so as to exclude from its operation all cases in which a Munici- 
pality or other local authority, for whose ultimate benefit the 
Government may wish to take action, map pene to have some 
interest in the land to be acquired. 4 
Coming now to the question of title, we have no hesitation 
in holding upon the evidence that Babujan was merely a yearly 
tenant who leased the land from the Municipality, and who 
having been placed in possession by the Vice-Chairman, is estopped 
from denying his landlord's title. He might have been evicted, 
at the end of any year of his tenancy. We agree with the 
lower Court, that he had been treated with great liberality. His 
appeal is dismissed with costs. We assess the hearing-fee at 


three gold mohurs.~ 
H, S. Appeal dismissed, 


CIVIL: RULE. 


_. Before Sir Francis W. Maclean, Kt., Chief Fustice, Mr. Fustice 
Macpherson, Mr. Fustice Banerjee, Mr. Fustice Hill 
and Mr. Justice Stevens. 

IN THE MATTER OF AN ADVOCATE. 


Letters Patent (1866 ), cluuse 10—Adcocate, professional misconduct of— 
Champertous agreement with olient, 

It is professional misconduct for an advocate to stipulate for or agree with 
his client to accept as his fee or professional remuneration a share of the 
property, fund, or other matter in litigation for his services as advocate in 
such ‘litigation upon the successful issue thereof. 

Bemble : The sgme principle ig applicable to the tase of a pleadcr. 

Per Hill J,—Any arrangement between counsel and client which brings 

the personal interests of the former into conflict with his duty as an advocate, 
is unprofessional. 


259 ` 


CIVIL, 
1806 
Sear 
Pabujan 
The Secretary of 
State for India in 
Council and the 
Chairman, Gaya 
Municipahty. 


Pratt, J. 


OIvIL, 
1900. 
—— 

February, 28, 


m 
In the matter of 


an Advocate. 


THB OALOUTTA LAW JOURNAL. [Vou. IV. 


This was a Rule issued by the Court in the exereise of the 
powers conferred on it by clause 10 of the Letters Patent dated 
the 28th December 1865, calling upon Mr.—— an advocate of the 
Court to show cause why, in view of the professional miscon- 
duct alleged against him in a letter addressed to the Court by 
the Hon’ble the Advocate General, he should not be removed 
or suspended from practice. The professional misconduct alleged 
against the advocate was that he had entered into an agreement 
with his client to accept for his professional services as remunera- 
tion a share of the property which was the subject matter of 
the litigation upon the successful termination thereof. 

Messrs. W. C. Bonnerjee and S, P. sete for Mr... 
(advocate.) 

The Advocate General ( Mr. 7 T. Woodroffe) as represeniimg 
the Bar. 


The judgments of the Court were as follows :— 


Maclean C. J.—I entirely concur in the language used by 
the learned Advocate General, in his letter to this Court, in 
which he apprised us of Mr..........D’s action, and stated that 
such conduct on his part seriously reflected upon his professional 
conduct as an advocate of this Court. There can be no shadow 
of a doubt as to the irtħpropriety of an advocate stipulating with 
his client to share in the result of the litigation, and I was glad 
to find,—it is only what I expected,—that no attempt had been 


made by the learned counsel who represented Mr.............0n 
this occasion, to justify the action of his client; and it is only 
fair to Mr...cssceeeeee himself to say that when the seriousness of 


his action was pointed out to him, he at once admitted-the 
grave error which he had committed. Mr. Bonnerjee wha had 
conducted his client’s case with marked discretion and judgment, 
has not attempted, in any sehse, to extenuate his client’s action 
in the matter. He has, in fact, thrown himself upon the clemency 
of the Court, and'I was gratified to hear from Mr. Bonnerjee 
that the Bar, I will not say only of Calcutta, but I hope I may 
say of Bengal, are grateful to the Advocate General for having 
done that which was simply his duty in the matter, namely, to 
call the attention of the Court to Mr. D’s conduct. I should be 
very “sorry to think, as a somewhat old member of the Bar 

myself, that the high standard of hongur Which prevailed 
amongst the Bar in England did not equally prevail amongst the 
Bar in Bengal. It has very properly been admitted that the 
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ignorance pleaded by Mr. that he did not know that in 
what he was doing, he was doing wrong, icannot be accepted or 
regarded as an excuse. The facts are admitted and being 
admitted, I do not propose to dwell further upon them. The 
only question-is what course this Court should adopt in relation 
to the matter. No doubt it was pointed out in the case cited 
by Mr. Bonnerjee, Jn the matter of Moung Hion Oung (1), 
which was decided by a distinguished predecessor of mine in 
this chair, that ‘such a course of conduct was open to grave 
censure, and one would have thought that practitioners in this 
Court would have been familiar with that decision. 

It is open to us to take one of three courses, either to 
remove Mr. from the roll of advocate, or to suspend him 
_from practising, or to censure him. I think that under the 
circumstances of this case, justice will be met, not by removing 
or suspending him, but by seriously censuring him, as I do, for 
his action in this matter and to express the hope—a hope which 
I shall be disappointed if it be not realised—that neither he nor 
any other member of the Bar, or for that matter, any pleader, 
will in future enter into a bargain of this nature. Whilst in 
this particular case, I am disposed to take this course, I desire it 
to be distinctly understood that should a case of a similar 





-character be brought to the attention of the Court in future, - 


it will be much more severely dealt with. - 

Macpherson J.—I agree ‘in all that has been said by the 
learned Chief Justice in this matter. 

Banerjee J.—I also entirely concur with the learned Chief 
Justice. ` 

` -Hill J.—I am also entirely of the same opinion. I only 

wish to add that the learned Advocate-General has, I think, 
correctly stated the principle in regard to questions of this 
nature by which the conduct of barristers ought to be guided 
namely, that any arrangement between counsel and client which 
brings the personal interests of the former into conflict with his 
duty as an advocate is unprofessional. 

Stevens J.—! agree with the learned Chief Justice. 


B. M. 
(1) (1874) 21 W. B. 297. 
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Before Str Francis W. Maclean, K. C. T. E., Chief Fustice, Mr. 
Fustice Banerjee, Mr. Fustice Ameer Alt, Mr. Fustice Hil 
and Mr. Fustice Brett. 


IN THE MATTER OF AN ADVOCATE, A VAKIL, A 
PLEADER AND A MUKHTEAR.* 


Adtocate and Pleader—Professional misconduct—Legal Practitioners’ Act 
(X VILE of | 1879)—Champerty, agreement by way of—Relation of . 
pleader and client. ; 

‘It is highly improper and grossly unprofessional conduct, on the part of an 
Advocate or of a Vakil, to enter into an agreement with a client, to furnish 
him with funds for a litigation, in consideration of his assigning over a part of 
the property in litigation, if recovered, to such Advocate or Vakil. 

When a Vakil takes an active interest in a case during its pendency in 
the lower Court, and there is an understanding that he will be engaged as 
Vakil when the case comes up to the High Court, it cannot be said, that no 
relationship of pleader and client existed between himself and the client, before 
the actual execution and acceptance of the vakalutnama. 


Rule under the Legal Practitioners’ Act. 

The facts of the case were shortly these :— 

In the course of the hearing of Appeal from Original Order 
No. 240 of 1899, the attention of the Court (Rampini and Brett JJ.) 
was drawn to the following passage.in the deposition of Mussa- 
mut Bowdhi Chowdhurani, appellant in the case :—" I have en- 


` gaged Mr. A, barrister, and Babus N. and C, pleaders in this case. 


They will get (their fees) from the mahajan. The mahajan, 
with whom the settlement is made, is a resident of Calcutta. 
The name of the mahajan is H and he is a pleader of the 
High Court. Another mahajan of mine is S———who resides in 





' Gaya District. S may be a brother of my pleader, but I cannot 





say. Ihave not seen S and H . I have executed a document 
in favour of H and the document.is to the effect that if I win 





. the case, I will take ten annas, and I will give six annas to them ; 


but if I lose the case, they will get nothing, (not even) what 
they will spend in the case. I do not kħñow what amount of 
fee H: and S will pay to the barristers and pleaders. I have 
made over to Mr. A, barrister, the document which I have executed 
in favour of H and S. It is not a registered document. 
Ihave only signed it. The negotiations with H and S 
were made through Mr, A, barrister. Whatever negotiations have 
been made with S and H have been made.through the said 
barrister. The barrister said that H resides at Calcutta 

















* Civil Rule No. 131 of 1901, issued by the Court under Sec, 14 of the 
Legal Practitioners’ Aot, 


° 
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and S lives in Gaya District. H-——-—or S did not give me 
any thing to spend in thecase. I have got money through 
the barrister to spend in the case; but no account has been 
made as to what amount I have got. I never got from the said 
mahajans more than Rs. 25 or Rs. 50 at a time. I have got 
about Rs. 700 in all up to this time.” 

Upon this, the Court, on the 31st July 1900, passed the 
following order :—“ This passage from the lady's deposition 
appears to show, if it is correct and well founded, that there are 
grounds for considering whether or not there has been unpro- 
fessional conduct on the part of the gentlemen referred to in it. 
We, therefore, direct that copies of the above passage from the 
deposition of Mussamut Bowdhi Chowdhurani be forwarded to 
the gentlemen concerned, with the request that they will submit 
such explanations as they are disposed to offer with regard to it, 
within a period of one fortnight from the receipt by them of 
the copies of the said passage. The copy to be sent to Babu S, 
pleader or muktear must be sent through the District Judge of 
Gaya. 

The document referred to in the deposition of the lady is, 
she says, not registered. We are, however, informed’ that it has 
subsequently been registered at Purnea. Learned counsel for 
the respondent undertakes to furnish us with all particulars 
regarding this document, in the course of a few days. But it 
would be more satisfactory if the gentlemen concerned would 
furnish us with a copy, so that we may see for ourselves what 





was the nature of the engagement which has been made by ' 


them or in their names.” ; 

The matter then came on before Ghose and Pratt JJ., who, 
considering the explanations submitted: by the gentlemen con- 
cerned, passed on the 15th January 1901 the following order :— 
“Let a Rule. issue calling upon Mr. A, Barrister-at-law, H. 
Vakil, N. Pleader, and S. Muktear, to show cause why, in view of 
the professional misconduct alleged against them in the deposi- 
tion of Mussamut Bowdhi Chowdhurani, the appellant in the 
appeal noted in the margin (Appeal from Original Order 
No. 240 of 1899), they should not be removed or suspended 
from practice. 

We do not think, there is any sufficient reason to include 
in this Rule Babu C, Pleader. 

Let a copy “of this order be forwarded to the Advocate- 
General, for his information, and let this matter be placed before 
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the Chief Justice, for the appointment of a Special Bench, to. 
deal with it.” 

The matter accordingly came up before Maclean C. J., Ghose, 
Ameer Ali, Hill and Brett JJ. 

Mr. Henderson and Mr. P. L. Roy appeared for Mr. A. 
Barrister ; Dr. Rash Behary Ghose, Babu Sarada Charan Mitra, 
Moulie Muhammad Yusuf and Moulvie Serajul Islam for 
H a Vakil, and Babus Umakali Mukherji and Saligram 
Singh for S , Mukhtear. 

The judgments of the Court were as follows :— 

Maclean C. J.—This isa Rule issued by the order of Mr. 
Justice Ghose and Mr. Justice Pratt calling upon A, barrister-at- 
Law and’an Advocate of this High Court, H, a vakil of this Court, 
Babu N, a pleader of the District Court of Purnea and 
Babu S, a mukhtear of Gaya, to show cause why, in view 
of certain professional misconduct alleged against them, they 
should not be removed or suspended from practice. 

The professional misconduct alleged is, that they entered 
into a champerty-agreement with one Mussamat Bowdhi 
Chowdhurani, a widow, who was their client, dated the zīst of 
April 1899, under which, in effect, they were to receive a six 
annas share of the property of their client, which they hoped to 
recover in certain legal proceedings about to be instituted, in 
which Mr. A was acting as barrister, and the others as 
vakils and mukhtear respectively. This, shortly, was the charge 














made against them. 





I may state, at the outset, that Babu N has recently 
died, and it is unnecessary to say anything about his share, if 
any, in the alleged misconduct. 

The facts, stated concisely, are as follows :—Mussamat Bowdhi 
Chowdhurani, who was the widow of one Madan Lal, considered 
that she was entitled to certain property of substantial value 
belonging to the estate of her late husband, and towards the end 
of March 1899, she consulted Mr. A and sought his advice 
and assistance against her relations, who, as she said, were 
keeping her out of the property. Mr. A , thinking, as he- 
says, that her claim was a just one, advised her to go into Court, 
and agreed to act as her counsel, H was a friend of Mr. 
A and the latter says that the widow begged him, Mr. 
A , to lend her money for the purpose of the suit ; that 
he said he could not, but that he would ask*his friend, H 
that he did ask him and he said he would. N 























was applied 
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to by the lady ; he refused to advance any money, but his brother CrviL, 
S said that he would. 190. s 
On the zīst of April 1899, an ekrarnama of that date was 4, the matter of an 
‘executed by the lady, and by it, after reciting that she intended Advocate, a Vakil, 
Pre i a Pleader and a 
to institute a suit for the recovery of her husband’s estate, she, Mukhtear, 
for the expenses of her maintenance and the institution .and astern OT. 
conduct of the suit, appointed H and S- her patrons, — 
s and they were to have a six annas share of her property, to be 
divided equally between them, out of her entire sixteen annas 
interest. I do not think it is necessary to refer to the conditions 
of the document. 
This document, on its execution, was handed over to Mr, 
A , whose case'is, that he had nothing to do with this 
ekrarnama, that he was not appointed patron under it, and that 
he was not to have any interest whatever in any property of the 
lady’s recovered in the suit. That is Mr. A 1s case, 
H——— says that he knew nothing about the lady except 
what he heard from Mr. A , that he has no personal interest 
whatever in the agreement, that he never advanced the lady any 
money under it, that he simply lent his name in thé agreement 
as benamdar for Mr. A , who said he could not take it in 
his own name, consistently with the etiquette of the Bar, but that 
he, H , could without impropriety lend his name to the 
transaction for his benefit. H says that he thought he was 
anly"helping a friend by standing enami for him, that he con- 
sented, and that afterwards Mr. A did everything in 
connection with the execution and registration of the document 
and that he, H , had no interest in it. 
He says that he was, subsequently, instructed to file an appeal 
against the order of the District Judge of Purnea, and that he 
acted as vakil in“ that appeal up to a certain date, that is, until 
he heard of the decision of this Court, of the 26th of February 
1900, in the case ,of an Advocate (1), which told him that he 
was wrong in entering into such an agreement, and that he, 
_at once, wrote to Mr. A , desiring to have nothing more 
to do with the agreement, and asking that his name might be 
withdrawn from it. That letter has not been produced by 
Mr. A , to which H says he received no reply. 
‘He subsequently withdrew from the appeal. These substantially , 
are the facts, °° œ 












































(1) (1900) 4 O. L. J. 259; 4.0. W. N. civ, 
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I will now deal with the case of Mr. A I regret to 
say that I am unable to believe the statement, that he had no 
interest under this agreement. It appears to me that he is còn- 
demned out of his own mouth, by his letter of the rath of 
November 1899 to his friend H, and no satisfactory explanation has 
been afforded us of what is meant by the expressions in that 
letter, which I think, can only refer to his having a substantial 
interest in the property recovered, if the lady’s litigation suc- « 
ceeded. As regards H it is urged, that at the time of the agree- 
ment, apart from the question of whether he was mere benamdar, 
or not, he was not acting as vakil for the lady, that he was not 
retained by her until the 11th of July 1899, when the appeal 
was filed in the High Court, and, consequently, that, at the time 
of the agreement, no relationship of vakil and client existed 
between him and the lady, and, consequently, that it was com- 
petent to him to enter into such an agreement. It is true that 
he did not actually receive any vakalatnama until early in 
July 1899, but it would appear from his letters written on the 
14th and 18th April 1899, and apparently there were some other 
letters which have not been produced to us, and his letters of the 
-Ist of May 1899, that he was taking an active part in the matter 
before the date of the agreement, and I am disposed to think, 
that it would not be an unfair inference from the evidence, that 
‘there was an understanding between himself and Mr. A~——, 
before the date of the agreement, that he was to act as the lady’s 
vakil in any business in the High Court here. If that were so, 
I should not be disposed to take the view that the mere fact that 
he was not actually retained until after the date of the agree- 
ment, would enable him to say, successfully, that, at its date, he 
was not actually her vakil, and so, that it was competent for him 
.to enter into such an agreement ; for, to hold otherwise would, 
I fear, result in very unsatisfactory consequences, in connection 
with transactions of this nature. However, having regard to the 
„practical result at which I have arrived in the case, it is unneces- 
-sary to pursue this point further, 

Then, he says, that he was a mere denamdar for Mr. A=. 
But here again, the letter of the 11th November 1899, to which 
‘apparently he never replied, appears to me to create a difficulty 
‘in his path, though I am not unmindful of his suggestion that 
the “we” and the “our” and the “us*do not apply to him 
and to Mr, A , but to Mr. A————~ and Mr. N But, 
even if he were a mere denxamdar, I do not think that his position, 
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as regards the immediate question before us, is much improved. CIVIL, 
He is a vakil of this Court, and he, with his eyes open, lent his 1901. 
name to a barrister in order to enable that barrister to enter into re 


: per i . n the matter of an ° 
an agreement which, if it had been entered into in the latter's Advocate, a Vakil, 


name, would have constituted grave professional misconduct: in * Pec aad 7 
other words, he made himself an accessory tq a transaction, which, a ae 
with the view of concealing its true nature, enabled his barrister pee 
friend -to enter into the agreement, which is complained of, and 
ewhich, possibly, but for such assistance, the barrister friend_might 
never had entered into. It seems to me that, in this view, his 
conduct is quite as unprofessional as the barrister’s. I am, How- 
ever, disposed to attribute his conduct to ignorance of what was 
due from him in the matter, rather than tg any intentional design 
of: unprofessional conduct in the matter. . 
As regards S, I cannot say that any case has been Hade out 
against him ; neither when he entered into this agreement nor 
subsequently, did any professional relation exist between him 
and the lady. 
_ The only question that remains, is as to the punishment to be 
meted out to Mr. A . and H———. I cannot but feel that 
they have been unfortunate in the line they have taken in this 
matter, each virtually trying to throw the blame upon the other. 
I think they would both have been better advised, if they had 
admitted,—for the facts appear to be reasonably clear against 
them,—that.they had been guilty of the professional misconduct 
alleged. However, I am disposed ta take, I hope not-too lenient 
a view of the matter, because it may be that until the decision of 
this Court in the case of an Advocate (1) in February 1900, some 
of the members of the legal profession here had not so clear a per- 
‘ception of their professional obligations in relation to transac- 
tions of this-class as they ought to have had, and the transactions 
here took place before that decision was pronounced, Ican only 
say that, if in the future, we have other cases of this‘class occurr- 
ing after our decisions, the punishment will be -more severe. 











Mr. A will be suspended for 3 “months and H for 2 months. 
Banerjee J.—I concur. 
Amir Ali J.— I also agreee. ; sš 
Hill J.—I also agree. 
Brett J—I agree. 
NUK. B. oS ae! Rule made absolute. 


*î) (1900) 40. L. J. 269 ; 4.0, W. N. civ. 
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ORIGINAL CIVIL. 


‘Civ... an Before Mr. Juistice Sale, 
1908. NEMI CHAND 
July, 10. v. 


ks WALLACE AND oruers,* i eat: 


isn counterfeit, resemblance, intentional or gestae NE AR 
àf, admissible— Malice in law, not sufficient— Malice in fact to be proved— f 
- See Customs Act (VIII of 1878)—Aerohandise Marks Act (IV of 1889), 
Bec. 19(a)—Ootlector of Customs, power to make onguiry—Detontion of 
goods by Colleotor—Doouments, tendered de-bene-esse— Witness, eae 
tng memory by document, effect of. 

A counterfeit trade-mark may be defined as a trade-mark which is either 
designed and used with the intention of deceiving or which, by reason of its 
resemblance to another pre-existing and already established mark, is caloulated 
to deceiye, apart from any dishonest intention. Í i 

It lies upon the plaintiff to establish affirmatively thatthe marks of re- 
semblance were accidental and not designed, ` 

IE the plaintiff, having the opportunity, deliberately abstains from showing 
that the resemblance adopted by him was accidental and innocent, it necessarily 
follows that it was the result and outcome of deliberate design and intention, 
If the Court, on the facts before it, must presume that the resemblance is not 
accidental but intentional and designed, then the imitation must have been 
designed with the object of deceiving. Ifthe object was to deceive, then the 
Court will presume as against the wrong-doer, that the means employed to 
Cause deception, were calculated to effect that purpose, Thisis the effect of 
the ruling in John Smidt v. Reddaway (1). i 


It is only if the fraudulent design is negatived, that it becomes material to 
enquire whether the resemnblance between the two combinations of marks, was 
calculated to deceive. 

Evidence of experts or men in the trade cannot Te given to show whether 
or-not a combination is such as is calculated to deceive the purchaser, It is 
a question entirely for the Judge. Evidence of facts, which may assist the 
Judge to come to a conclusion whether one mark is a colourable imitation of 

‘another may be given, ` ; 

North Cheshire Brewery Oo. v. Manchester Brewery Co. (2) followed. 

As to the old practice, Johnston v. Orr Dwing (8) referred to. 


. Malice in law is not sufficient, i.e. itis not sufficient to show that the 
mark or combination of the plaintiff was falsely charged as a colourable imita- 
tion without legal justification or excuse. Malice in fact must be proved, 


“ae Original Civil Suit No, 421 of 1904 on the Original Side of the High 
art, = 
C) (1908) LL.B, 32 Cal, 401, (2) (189$ A, O. "3 at 85, 
(3) (1882) L, R., 7 App, Cas, 219. 


ae 


l 


+ 


! 


Vou, IV.) . ; HIGH COURT. 


The provisions of the Sea Customs Act (VIII of 1878) as amended by 
the Merchandise Marks Act (IV of 1889), make it quite clear that the Collector 
had no power to deal with the question raised by the defendants, when once 
it became apparent that the plaintiff desired to contest the defendants’ claim. 
It was his duty then to have held his hand and have obtained the goods on 
being properly indemnified, until the question was properly disposed of in a 
competent Oivil Court, 

The enquiry which the Collector of Customs isto make under gection 19 
of.the Act must necessarily be of a most limited character, for the Act does not 
e cmpower him to summon witnesses or to take evidence. Documents tendered 
if an examination de-bane-esse aro not required to be tendered again during 
the hearing. 

Where a witness during cross-examination is asked to refresh his memory 
by referring toa privileged document, he may be told that, the consequence 
of his so referring to the document, would beto allow the other side to have 
a look at the document. 

Original Suit to recover damages for the wrongful conduct 
of the defendants. 

_ The facts of the case are fully set forth in the judgment. 
The Chief points are shortly these : 

The plaintiff and the defendants are importers and dealers 
in Manchester piece-goods. The defendants imported among 
-other things piece-goods, known as grey shirtings manufactured 
by Messrs. G. & R. Dewhurst. These goods have been in the 
Calcutta market for some years and have acquired some reputa- 
tion. The plaintiff began to import similar goods from Manchester 
some three or four years ago. The defendants alleged that the face- 

-plate on plaintiffs goods was a colourable imitation of the face- 
plate on Dewhurst’s goods. The defendants moved the Collector 
of Customs at Calcutta to take action in this matter. The result 
was, that the Collector detained some of the plaintiffs goods and 
in the end shipped them back. The plaintiff alleged that there 
was no colourable imitation, and that he has suffered damages 
on account of the wrongful conduct of the defendants, in moving 
the Collector on false information with a view to injure the 
plaintiff in his busingss, 

The case came on.for hearing before Harington J. A preli- 
minary objection was taken on the ground, that the plaint 
disclosed no cause of action. The learned Judge dismissed the 
suit (12th August 1904) and delivered the following judgment :— 
-Harington J,—" The relief claimed by the plaintiff in the 
present suit is that certain orders made by the Collector:and Officiat- 
ing Collector of Customs, respectively, dated the 25th and 28th 
April and roth May, be set aside ; (2), that the plaintiff may be 
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declared entitled to delivery of 10 bales of grey shirtings ; (3), that 


if necessary, it may be declared that the said bales had not applied” 


to them a counterfeit trade-mark ; lastly, damages and costs. 

The defendants take an objection by way of demurrer and 
say that the plaint discloses no cause of action and that the 
orders of the Customs Collector cannot be sét aside, in a suit to 
which the Secretary of State for India is no party. The facts as 
stated in the plaint are as follows :— 

The plaintiff imports and sells grey shirtings. The defen- 


dants carry on the same business and, in particular, import and 


sell grey shirtings bearing marks alleged to be those of G. and R. 


Dewhurst of Manchester. They- are interested in stopping: 


plaintiff’s sales. On the 25th April, ro bales of grey shirtings, 
which were imported by: the plaintiff, were lying at the Customs 
House, when the defendants, with intent to injure the plaintiff, 
falsely alleged to the Collector of Customs that the -bales bore 
marks which were. in imitation of Messrs. G, and R. Dewhurst’s 
marks and, on giving a bond of Indemnity, induced him to make 
an order detaining the shirtings pending legal proceedings, 
without giving the plaintiff an opportunity of showing cause 
against the order. The Collector by letter informed the plaintiff 
that he had made this order. The defendants subsequently 
induced the Collector of Customs to peruse the notes of some 
proceedings in England against some other persons. Whereupon, 
after hearing the arguments of the defendants, the Customs 


Collector, without hearing the plaintiff, held that the marks on“ 


the plaintiff's goods were a combination and a counterfeit trade: 
mark, and called on the plaintiff to shew cause why the goods 
should not be confiscated and the penalty imposed under 
sections 18 D, and (8) of the Sea Customs Act, 1878. On this 
the plaintiff’s attorneys wrote to the Collector of Customs, object- 
ing to his decision and alleging that the plaintiff’s goods did not 
bear a counterfeit trade-mark. Inthe meantime the .Collector 
went on leave and the Officiating Collectors heard the plaintiff 
and the defendants on the matter. Mr."Leslie, who appeared 
for the plaintiff, contended that’ the Collector’s orders were bad, 
that the Officiating Collector had no power to decide the question 
that the bales had no counterfeit marks. No evidence, it was 
said, was adduced. 

*The Officiating Collector held, that he had power to decide 


whether the mark was counterfeit or not, and found that the 


plaintiff had in his trade-marks adopted his combination, with 
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the! hopes that his goods should pass either for, or for goods of pking 
the same quality, as those of Messrs. G. and R. Dewhurst, that 1908. 
he adopted a mark sufficiently different in the hopes that it would Nem! Chand 


not render him liable under the M. M. Acts, that he hoped to v. 
is x Wallace. 
. gain at least a considerable amount of the benefit of a counterfeit si 
trade-mark without incurring risk. The Officiating Collector Waringion, J. 


then adjudged that it was unnecessary to impose a penalty under 
esection 167 (8), but ordered the re-shipment of the goods 
in question. i 

The defendants have taken no legal proceedings against the 
plaintiff and the plaintiff alleges that he has suffered serious 
loss from the detention of his goods. I assume, for the purposes 
of argument, that all the statements of fact in the plaint, as 
distinguished from inferences and submissions of law, are true. 
The question is, do these facts give the plaintif any right to the 
relief he asks against the defendants. 

As the plaint is drawn, it is impossible to say with precision 
on what form of action the plaintiff's case-is framed. Itis not 
framéd as an action for slander, for the words complained-of are 
not set out: The first prayer is, that certain orders, made by a 
Government-servant purporting to act under his statutory powers 
as such Government servant, shall be declared inoperative and 
void. This cannot be done in a suit to which the Government, 
is no-party. The second prayer appears to have been framed in 
detinue, but as there is no allegation that the goods of which 
delivery is asked are or ever were in the custody of or under the 
control of the defendants, no cause of action in detinue is 
disclosed. The third prayer, that “if necessary” it may be 

\declared that the bales have not counterfeit trade-marks applied 
to thém, fails.. Such a declaration is not necessary, because for 
reasons I have ‘already stated the first prayer cannot be enter- 
tained. l eo 

In support of the claim it has been argued at the bar :— 

(1) That the defendants, with intent to injure the plaintiff, 
made tothe Collector an allegation which was false concerning 
the plaintiff’s goods. 

(2) That in consequence of that statement, the Collector 
made certain illegal orders detaining the goods. 

(3) That the, plaintiff has suffered damage in consequence, 

These allegations, @t is argued, bring the case within the 
4uthorities which lay down, that any falsehood maliciously spoken 
which is calculated in the ordinary course of things to produce, 
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and does produce actual damage is actionable, a principle which. 
is illustrated by the cases of Ratcliffe v. Evans (1) and Wilkinson 
v. Downton (2). : 

It was argued that the detainer of the goods was the direct and 
proximate result of the defendants’ statement to the Collector, 
and that the orders made by the officers of Customs were illegal 
and ought to be set aside. l 

The Customs-Collector’s powers are to be found in the Sea e 
Customs and Merchandise Marks Acts. 

By section 18 of the former Act (VIII of 1878) as amended 
by section Io of the latter (IV of 1889), the importation of goods 
having applied to them a counterfeit trade-mark is forbidden. 

By section 19 a (1) of the Merchandise Marks Act, it, is 
provided that before detaining such goods as are referred to under 
section 18 of the Sea Customs Act or taking further proceedings 
with a view to the confiscation thereof, the Chief Customs Officer 
may require the regulations under this section to be complied 
with, “and may satisfy himself in accordance with those regula- 
tions that the goods are such as are prohibited to be imported.” 
(2) Empowers the Governor-General-in-Council to make regula- 
tions, either general or special respecting the detention and 
confiscation of goods, the importation of which is prohibited and 
the conditions, if any, to be fulfilled before such detention and , 
confiscation, and the Governor-General-in-Council may by such 
regulations determine the information, notices and security to be 
given and the evidence requisite for any of the purposes of this 
section and the mode of verification of such evidence. 

The regulations may provide for the informant re-imbursing 
any public officer and the Secretary of State for India in Council 
all expenses and damages incurred in respect of any detention 
made on his information and of any proceedings consequent on 
such detention. Á i 

By section 167 (8) goods imported in preach of section 18 ” 
are liable to confiscation, and any person concerned in the offence, 
is liable to a penalty. 

By section 182 cases falling under section 167 (8) may be 
adjudged bya Customs Collector and by section 188 any person: 
aggrieved “by any decision or order passed by an officer of 
Customs under the Act may appeal to the Chief Customs autho- 
rity and that authority may confirm, altey or afinul the decision 
or order appealed against. By the same section it is provided ` 


(1) (1892) 2 Q. B. 524, (2) (1897) 2Q. B 57. 
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that, every ‘order passed in appeal under this section shall be final, 
subject to a power of revision conferred on the Local Government 
under section 191. i 

These sections prescribe the position and powers of the 
Collector and are of importance in considering the question on 
which the case turns, namely, whether special damage alleged, t.e., 
the detention of the goods, is too remote to support the action. 

The old tase of Vicars v. Wilcocks (1) laid down that the 
damage must be the legal and natural consequence of the words 
spoken, otherwise -it is too remote. But in later cases this rule 
has been considered too restrictive and it is inconsistent with 
one at least of the older cases, Newman v. Zachary (2) which 
is referred to in Odgers on Libel and Slander, 4th Ed., p. 78 (the 
Report in Alleyn is.not available here). 

The correct principle is that laid down by Lord Wensleydale 
in Lynch v. Knight (3), that to make words actionable by reason 
of special damage, the consequence must be such as, taking human 
nature as it is with its infirmities and having regard to the 
relationship of the parties concerned, might fairly and reasonably 
have been anticipated and feared, would follow from the speaking 
of the words. : 

To apply this principle it is necessary to consider the position 


of the Customs Collector. 


It is true that the word “may” in the sections, to which 
I have referred, is merely permissive, but as pointed out by 
the Lord Chancellor in Julius v. Bishop of Oxford (4) in dealing 
with a power conferred by an Act of Parliament there may be 


‘+ something in the nature of the thing empowered to be done, 


something in the object for which it is done, something in the 
conditions under which it is to be done, which may couple the 
power with duty and make it the duty of the person in whom 
the power is reposed, to exercise that power when called on 


to do so, 


Having regard to the object for which the Act is passed 
and the provisions’ of sections 19(a) and 182 of the Act, I have no 
doubt that this case is precisely one of those to which the Lord 
Chancellor referred in Julius v. Bishop of Oxford (4) and that 
a duty is cast on the Customs Collector to exercise the power 
given him by the Act, and to satisfy himself before detaining the 
goods, that they are such as are forbidden to be imported. 


1) (1803) 8 East Rep.1. (3) (1861) 9 H. L. O. 577 ; 8 Jur, (N. 8.) 724, 
a ery Aleyn 8. (4) (1880) L. R. 5 App. Cas 214 at p. 223, 
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` Now, the Customs Collector is a responsible officer of the . 


Government in whom considerable powers are vested. I do 
not think any person could have reasonably or -fairly anticipated 
or feared, that an officer in the position of the Customs Collector 
would have detained the “goods without first satisfying himself, 
as he ought to do under the Act, that the goods are such as 
may be lawfully detained. 

The natural result of the statements complained of, would 
be to cause the Collector to proceed under the Act. If he hag 
detained the goods without satisfying himself as the Act directs, 
then the damage is too remote. 

If he has satisfied himself under the Act and made an order 
which though legal, is in fact wrong, I do not see how the plaintiff 
can have any right to action until the order is set aside. 


Possibly then he might bring an action on the case alleging 
ás in the analogous case of malicious prosecution that the 
defendants set the Collector in motion maliciously and without 
reasonable and probable cause and that the order of the 
Collector against him had been reversed, but that is not the 
case set up. Here the plaintiff had notice of the Collector’s 
order on April 25th that the goods should be detained, it was 


open to him to appeal under section 188 to the Chiéf Customs . 
Authority. He did not do so, He appéared by attorney, before . 


the Officiating Collector and although he deems himself aggrieved 


by the order made by that officer, he has taken none of the | 


steps provided by the Act under which it purports to have been 
made, to upset it. 

© No action therefore analogous to | malicious prosecution, 
would lie. 

‘In my opinion, therefore, the plaint does not disclose a 
cause of action. If the Collector’s order was: entirely illegal; 
the damage is too remote to support an action, if it is legal, 


though in fact wrong; no action will lie until it has been set. 


aside, .as provided by the Act. 
The suit is dismissed with costs.” 
3 
.  Theappeal from this judgment was heard before-Maclean, C.J., 
Sale and Henderson JJ., who allowed the appeal and held that. 


the plaint did disclose a cause of action. Their Lordships delivered 
(20th July 1905) the following judements > — 


Maclean, C. J.—The only question in, this appeal is whether 
or not the plaint discloses any cause of action. It.is rather, a 
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peculiar case. The plaintiff’s case is that he is a merchant doing 
a large business in piece-goods in Calcutta, and he has, for the 
last two years, been in the habit of importing and selling grey 
shirtings with’ marks the same as those: on his grey shirtings 
at present detained in the Calcutta Customs House, under 
circumstances which will be presently mentioned. He says that 
the defendants import and sell large quantities of grey shirtings 
bearing certain marks alleged to be those of Messrs. G. and R. 


Dewhurst & Co. of Manchester, and that the defendants are | 


interested in putting a stop to the sale of the plaintiff's grey 
shirtings: that on the 25th April, 1904, the plaintiff had im- 
ported ten bales of grey shirtings, and that the same were then 
in the Calcutta Customs House in the ordinary course of 
business, 

’ Now comes the paragraph which substantially contains the 
gravamen of the plaintiff's case. It is para. 4 of the plaint, 
which says; “ The plaintiff is informed and believes that the 
defendants, on or about the said 25th April, 1904, with intent 
to injure the plaintiff, falsely alleged to the Collector of Customs, 
Calcutta, that the marks on the said grey shirtings were an 
imitation of Messrs. G. & R. Dewhurst’s 5x marks, commonly 

' known as the rupee combination, and applied to him to order 
the said grey shirtings to be detained pending such legal proceed- 
ings as they might take in the matter, and they induced 
the said Collector, upon giving him their bond of indemnity, to 
to make such an order without giving any notice to the plaintiff, 
or giving him an opportunity of showing cause against such 
order being made.” Then is set out a letter, dated 25th April, 
1904, addressed to the plaintiff by the Officiating Collector of 
Customs, Mr. Morshead, which is in these terms: " Gentlemen, 
—With reference to your importation of grey shirtings, I have 
the honour to inform you that as the marks on these goods are 
alleged by Messrs. Shaw, Wallace & Co., to be an imitation of 
Messrs. G, and R. Dewburst’s 5x,Ihave ordered the goods to 
be detained pending such legal proceedings as they may take in 
the matter,—I have the honor to be, gentlemen, your most 
obedient servant, L. F. Morshead, Officiating Collector of 
-Customs.’” The inference from that letter is that the Collector 
only intended to detain the goods temporarily pending legal 
proceeding by the defendants, Messrs. Shaw, Wallace & Co., to 
assert their rights. Then I pass to para. 7 of the plaint: “ The 
plaintiff is further informed and believes that the said Collector 
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was subsequently persuaded and induced by the defendants, who 
were then anxious to avoid having the matter decided by any 
competent Court, to decide the matter himself in the absence of 
the plaintiff, that they induced him for the purpose to peruse 
what purported to be notes by a private shorthand writer of 
certain proceedings alleged to have been had in the Manchester 
Police Court against other persons under very different circum- 
tances.” Then para. 17 alleges special damage. Although thee 
plaintiff asks for other relief he asks virtually for damages for 
the alleged wrongful acts of the defendants. 

Do these allegations disclose any cause of action? We think 


‘they do, upon the authority of such cases as of Ratcliffe v. 


Evans (1) and J. White v. G. Mellin (2): 

To enable the plaintiff to succeed he must show-that the 
statements by the defendants to the Collector were false, malici- 
ous, and that he has suffered special damage. . It is urged by the 
respondents that it is not stated with sufficient precision in 
paragraph 4 what is the slander of which the plaintiff complains, 
but it is a little djfficult to see how he could have stated it more 
fully than he has done. His allegation was that the defendants, 
with intent to injure the plaintiff, falsely alleged to the Collector 
of Customs that his marks on the grey shirtings were an imita- 
tion of Messrs. G. and R. Dewhurst’s mark. In a case of this 
class, which is virtually one of slander of title of the plaintiff’s 
goods, the allegation would appear to be sufficient. It is said 
that “malice” is not strictly pleaded. The word doubtless is 
not actually used, but it is undoubtedly to be implied from the 
allegation that the defendants were interested in putting a stop 
to the sale of the plaintiff's grey shirtings, and that with intent 


‘to injure the plaintiff, the defendants falsely alleged to the 


Collector that the marks were’an imitation, and from the allega- 
tions in paragraph 7 of the plaint. But if there were any doubt 
as to this, I do not think that the suit ought to have been 
dismissed but that the plaintiff ought to have been allowed to 
amend his plaint by specifically pleading malice. It is said, 
however, that the plaintiff has himself shown, there could have 
been no malice, as he has pleaded that the Collector found that 
the marks were a fraudulent imitation. That is true, but at the 
same time the plaintiff also pleads that the action of the Collector 
was illegal, that the inquiry was not a judicial ingftiiry, and that 


(1) (1892) 2 Q. B. 524 (2) (1895) A. O. 154, 
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the finding is of no binding effect as against ‘the plaintiff. - We 
cannot properly go into this now: that is a matter for the hear- 
ing when the question of malice or no malice will have to be 
decided. I do not propose at this stage to go into the question 
of the Collector's powers or action. But his position and sup- 
posed powers are at least matter for some surprise. All, the 
plaintiff now says, is that his suit should not have been summarily 
dismissed and asks that he may be allowed to go into evidence 
and prove his case, I think the plaintiff ought to have an 
opportunity of doing this, and that, consequently, this appeal 
must be allowed, and the case must go back for trial on the 
merits., 

The costs of this appeal and the costs of the day’s hearing 
before Mr. Justice Harington in the Court of first instance must 
be paid by the respondents to the appellant. Any costs the 
plaintiff has paid must be refunded. 

Sale J—I think that the plaintiff ought to be allowed an 
opportunity of establishing, if he can, the case made in his plaint 
on this short ground: The plaintiff alleges that the defendants 
by a false statement maliciously made with the intention of 
causing his goods to be wrongfully detained, did, in fact, cause 
those goods to be wrongfully detained by the Customs authority. 
I think that these allegations constitute a cause of action which, 
if established, would entitle the plaintiff to a decree for damages 
as against the defendants. If this be not the true view of the 


case, a somewhat remarkable result must follow, because I do not 
See, nor has it been suggested in argument, how otherwise the 


` plaintiff can, in any civil action, have the issue determined as 


between himself and the defendants, whether his (the plaintiff's) 


marks are counterfeit as alleged by the dedendants or not. It is 


true that the defendants say that there is a finding by the 
Customs authority, upon this point, and that, so long as this 


finding is not set aside, the plaintiff is precluded from ‘suing on 
the present cause of action. The answer seems to me to be two- 
fold, In the first place, so far asthe present cause of action is 


concerned, I think that no question arises as regards the legality 
or otherwise of the action of the Customs authority, and, in the 
next place, it is sufficient to say that, if the finding of the 
Customs authority be not a judicial act, and I am of opinion that 


‘it is not, then it's not ne which is binding upon the plaintiff in 


the sense that any duty is cast upon him to move the higher 
Ea authorities to have it set aside. The plaintif has the 
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right of disregarding this finding altogether so: far as his civil 
rights are concerned and may proceed to sue for redress in a Civil 
Court against such parties as the law holds responsible for the 
injury done to him. For these reasons I agree with the Chief 
Justice in thinking that this appeal should be allowed. 


Henderson J.—! also agree in the conclusion that the plaint 
in this case does disclose a cause of action. 

The case was accordingly remanded and was tried before: 
Sale J. 
` Mr. W. Jackson, with him Messrs. Chakravartt and Godfrey 
for the Plaintiff. 

The Offg. Advocate General (the Hon'ble Mr. S.-P.Sinha) 
with him Messrs. Zorab and B. C. Mitter for the Defendants. 

Mr. Jackson during his opening tendered several admitted 
documents, It was held that several documents which had 
already been tendered during the examination of some witnesses 
we-bene esse, need not be tendered again. 

‘During the examination-in-chief of one of the Fines for 
the defendants, the following question was put. 

Q. Did you come to any conclusion with regard to this 
cloth (which had been imported by the plaintiff) ? 
` A. Yes. This is obviously intended to be an imitation of 
Dewhurst’s cloth. 

Mr. Jackson objects: No questions can be asked as to the 
opinion of the witness as regards resemblances, the eye of the 
judge is the ultimate test. The case of London General Omnibus 
Co. v. Lavell (1), has been over-ruled. Cites Worth Cheshire- 
‘Brewery Co. v. Manchester Brewery Co. (2), Payton & Co.v. 
Snelling and others (3), Bowne v. Swan and Edgar (4), 
‘Bromage v. Prosser (5), Ratchife v. Evans (6), Lever v, Bedding- 
“fuld (7), New Brunswick Railway Co. v. Conybeare (8), Sreenath - 
Shaka v. L. E. Ralli and others (9), and Kerly on Trade Marks. ` 
“The passage in Lord Halsbury’s judgment in the case of Worth 
Chesire Brewery Co. (2) is dealt with and explained in the judg- . 
‘ments of Lord Alverstone and Lord Vaughan Williams in the 
case of the London General Omnibus Co. v. Lavell (1); 


1) (1901) 1 Ch. 185. - (5) (1825) 4 B. & O. 255. 


„- £2) (1899) A. O. 83. (6) (1898) 2 Q°B. 527. 7 
(8) (1901) A. O. 808. (7) 16 Patent Oas. 9. 
(9 (1908) 1 Oh. 211. (8) (1862) 9 H. L. Cases 724, 


SESE a ey ad «he 


+ 
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The Advocate-General in reply :—The decisions relied on 
come to this, that the Judge is not to surrender his judgment to 
the expert evidence. See Lord Macnaghten’s judgment at 
p. 311 in the case of Payton v. Snelling (1), Wren v. Weild (2), 


. Halsey v. Brotherhood (3), London General Omnibus Co. v. 


Lavell (4), R. Johnston & Co, v, 4. Orr Ewing & Co. (5), Singer 
Manufacturing Co. v. Herman Loog (6), Lever v. Goodwin (7), 
John Smidt v. Reddaway (8), White xv, Mellin (9), and Derry v. 
Peek (10). 

Moreover this is not a passing off action, I am entitled 
to get the conclusion of persons similarly situated to show 
my bond fides, 

[On this point, the Court gave the following judgment : 

“The question which is sought to be put and which is 
objected to is to elicit witness’s opinion as to whether or 
not the plaintiff's combination is not such as is calculated to 
deceive the purchaser who wanted to buy the defendants’ goods. 
The objection is based on the view taken by Lord Halsbury 
in the case of North Cheshire Brewery Co. v. Manchester 
Brewery Co.(11), There Lord Halsbury points out that where 
the question is a question as regards one combination being 
a colourable imitation of another, certain questions are ad- 
missible, Then he goes on to say that another class of 
evidence #¢, based on the opinion of witnesses, vizą whether 
one mark is a colourable imitation of the other cannot be 
given, because this is the very question which the Judge has 
to decide. The language is very explicit. He says “but upon 
the one question which your Lordships have to decide, whether 
the one name is so nearly resembling another as to be calculated to 
deceive, I am of opinion that no witness would be entitled to say 
that, and for this reason: that that is the very question which 
your Lordships have to decide.” It is not possible to distinguish 
the question put to the witness in this case from the question 
which is considered by Lord Halsbury, But it is said that this 


‘action is not a passing off action, but an action of deceit, It is 


submitted that -the question is admissible to show that the 
defendants acted honestly and bond fide. It would be embarassing, 
I think, to admit evidence which is inadmissible on one issue, 


(1) (1801) A.O. 808. (2) (1869) L. R. 4 Q. B. 780 (732). 

(8) (1880) L. R. ]feCh. D 514; on apps (1881) L. B, 19 Oh D. 886, 

(8) aot) 1 Oh, 35. (8) (1903) I. L. B 82 Cale, 401, 
1882) L. R. 7 App Cas. 219, Ca, (1895) A. C. 154. 


(6) (1832) L, B. 8 A. 0, 15 (18). (10) (1889) 14 App. Cas. 337. 
(7) (1886) 36 Oh. D. 1 (5). (11) (1899) A. ©, 83. 
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on another issue. If the Court is not to have the advantage of 
the witness’s opinion as to resemblance, it is difficult to see why 
the Court should insist on it toshow the absence of malice, 
The principle must be, that if the Court is competent to come 
to aconclusion on one issue, it is competent to come to a 
conclusion on another issue. Under these circumstances, in 
as much as the plaintiff has objected, I follow Lord Halsbury 
in saying that this kind of evidence is not admissible, Evidence 
of facts which may assist the Judge to come to a conclusion * 
whether one is a colourable imitation of the other, or whether 
the defendants are acting bong fide, may be given. The question 
is therefore inadmissible.’} 

During the cross-examination of one of the witnesses for 
the defendants the following questions were put, 


Mr. Jackson.—Q.— When did you first see Messrs. Morgan & Co,? 
A.—I don’t remember, 
Q.—Would the bill of costs show the date ? 
A.—Yes, the exact date. 
Q.—Refer to it and tell me? 


The Advocate-General objects :—I claim this document to bé 
privileged, as being a communication between an attorney and 
his client. The witness cannot be compelled or asked to refresh 
his memory, such questions only “entangle the witness into 
answering other questious.” Cites Zurton v. Barbar (1), Chant 
v. Brown (2) and Bray on Discovery p. 396. The witness should 
be told that the effect of his refreshing his memory from the 
document would be to allow the other side to have a look at 
this document. 


Mr. Jackson—Why should the witness be warned. The 
privilege is the privilege of the attorney and not of the client, 
See section 126 of the Indian Evidence Act. 

The Advocate-General.—The privilege is the client’s privilege. 
The attorney cannot waive it. The founddtion of the doctrine 
is in O. 31 Ruler. Refers to sections 126, 128, and 129, Indian 
Evidence Act. 

[Court -—It is seldom that the privilege is claimed. The 
witness ought however to know what the consequences of his ` 
refreshing his memory from the document would be. In this 
case, the matter is relevant, and I cannot shat it out.] 

, CG, A Ve 
(1) (1874) L. R. 17 £q. 829 (2) (1851) 9 Hare 790. 
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The following judgment was delivered : — 

Sale J.—The plaintiff and the defendants in this case are 
merchants and importers of certain Manchester piece-goods 
known as grey shirtings, and the plaintiffs complain that the 
Calcutta Customs authorities, at the instance of the defendants 
by three several orders of the 25th and 28th April and the 
roth May respectively, illegally and unwarrantably detained and 
afterwards ordered to be re-shipped to England 10 bales of grey 


‘shirtings belonging to them, by which wrongful action the plain- 


tiffs have suffered special damage. The plaintiff claims to recover 
this damage from the defendants on the ground, that the Customs 
authorities were set in motion, by the false assertion made by the 
defendants, with the intention of injuring the plaintiffs that the 
bales in question were marked by a counterfeit trade-mark or 
combination which was a colorable imitation of a trade-mark 
or combination belonging to Messrs. G. and R. Dewhurst of 
Manchester. The defendants denied that they had made any 
statement to the Customs authorities which was false or intended 
or calculated to injure the plaintiffs, They further contended 
that the action of the Customs authorities was legal and proper 
and that the orders were binding on the plaintiffs agd could not 
be set aside in this. suit. The defendants, therefore, submitted 
the plaint disclosed no cause of action against them. At the 
first hearing the argument was confined to the preliminary 
ground of defence, which was of the nature of a demurrer that 
thé plaint disclosed no cause of action against them, and in the 


` result the Court held that if the action taken by the Customs 


authorities in detaining the goods was illegal, the damage claimed 
against the defendants was too remote, and that if it was legal 
and duly authorised by the statutory powers possessed by the 
Customs authorities, then such orders were binding on the 
defendants until set aside by competent executive authority. 
The suit was accordingly dismissed. On appeal, it was held, 
that the. plaint disclosed a sufficient cause of action, inasmuch 
as it sufficiently appeared that the plaintiffs had declared upon a 
statement which was alleged to be made by the defendants 
falsely and maliciously and which had caused their goods to be 
detained, thus causing the plaintiffs special damage. The Appeal 
Court further held that the right of the plaintiffs to sue upon 
this cause of adtion, was irrespective of the question of the 
legality or otherwise of the orders passed by the Customs 
authorities. The case was accordingly remanded to enable the 
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plaintiffs to establish the two propositions of fact upgn which 
the cause of action depended: these propositions being (first) 
that the assertion of the defendants that the plaintiffs’ bales 
were marked by a counterfeit trade-mark which was a colorable 
imitation of the trade-mark of Messrs. G. & R. Dewhurst was 
false, and second that such assertion was made maliciously, that 
is to say, that the defendants in making it were not acting in 
good faith but with the object and intention of injuring the 
plaintiffs. ae 
Was then the defendants’ allegation that the plaintiffs’ 
marks on the bales in question constituted a counterfeit trade. 
mark false in fact ? i 
For the purposes of this question a counterfeit trade-mark 
may be defined as a trade-mark which is either designed and used 
with the intention of deceiving or which by reason of its resem- 
blance to another pre-existing and already established mark is 
calculated to deceive apart from any dishonest intention. In order 
to succeed in establishing the first proposition the plaintiffs must 
shew that in introducing and using their trade-mark they were 
not actuated by any intention to imitate the trade-mark of 
Messrs. G. & R. Dewhurst. If the plaintiffs fail to shew that 
they had nó such intention, it becomes idle and unnecessary to 
enquire whether the imitation was calculated to deceive and for 
this obvious reason. The resemblance must have been either 
designed or innocent and accidental, and whether it was the one 
or the other the plaintiffs alone know, and can prove if they will. If 
they having the opportunity, deliberately abstain from shewing 
that the resemblance adopted by them was accidental and innocent, 
it necessarily follows that it was the result and outcome of 
deliberate design and intention, : 
If then the Court must on the facts before it presume that 
the marks of resemblance-between the plaintiffs’ trade-mark or 
combination and the defendents’ trade-mark or combination are 
not accidental but intentional and desighed, then the imita- 
tion must have been designed with the object of deceiving. 
And if the object was to deceive, then the Court will presume as 
against the wrong-doer that the means employed to cause decep- 
tion were calculated to effect that purpose. This I think is the 
effect of the ruling of this Court in the case of John Smidt v 
Reddaway (1). It follows from this reasoning thgt if the plaintiffs 
imitated the whole or part of Dewhurst’s mark with the object of 


ae: (1) (1905) I. L. R, 82 Cale. 401. 
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deceiving, the Court will presume as against the plaintiffs that the 
imitation so adopted was calculated to deceive. : 

It is only if the fraudulent design is negatived that it 
becomes material to enquire whether the resemblance between 
the two combinations of marks was calculated to deceive. 

The question then is whether the defendants’ allegation that 
the plaintiffs’ combination of marks was a colorable imitation of 
Dewhurst’s combination was false or not, resolves itself into the, 


° still simpler question: are the marks of resemblance, admittedly 


existing between the plaintiff's combination and Dewhurst’s 
combination, the result of accident or design ? 

As regards this question, it lies upon the plaintiffs to, 
establish affirmatively that the marks of resemblance were 
accidental and not designed. 

The issue really involves the question of the honesty of the 
plaintiff's dealing and it is an issue which the plaintiffs have. 


themselves raised. It is, however, a strange and significant fact, 


that none of the plaintiffs or their business:manager in Calcutta, or 
any servants or agents of the plaintiffs have béen called to avow 
their honesty. 

It is admitted the plaintiffs are not the manufacturers of the 
goods marked with the offending combination. They are im- 
porters only who import the goods stamped in this particular 
manner from foreign manufacturers. But the plaintiffs have 
deliberately abstained from giving any explanation whatever as 
to who the manufacturers are, where they are manfactured, how 
the marks and tickets making up their combination came to be 
selected and arranged, the orders and directions under which the 
plantiffs’ goods came to be marked by this combination and. 
brought out to this country and the reasons for using this 
combination. ? 

. The plaintiffs have contented themselves with denying that 
their combination is a colorable imitation of that of Messrs. 
Dewhurst, but they will give no information or explanation 
regarding this combination of theirs or of their conduct or 
connection therewith though they have been invited to do so. 
They will not produce `a single letter or other document bearing 
on this subject which has passed between themselves and their 
manufacturers nor will they admit that any such letters or 
documents exist, In ¿heir afidavit verifying their list of docu- 
ments they indeed deny by implication that they have in their, 
possession or power any documents whatever of the nature 
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indicated, ‘but the deponent will not permit the value of his 
gWorn statement to be tested by cross-examination.’ Adopting 
this attitude not persisting in maintaining it throughout and 
withholding from the Court all evidence and information 
material to the issue, the plaintiffs insist upon their right to-have 
it declared that their conduct and dealing in respect of their 
combination has been honest and right and proper and that the’ 
conduct of the defendants in challenging their right to use that 
combination is tainted with malice and bad faith. “~~ $ 

What then is the evidence adduced by the plaintiffs as- 
regards the honesty of their dealing? They rely mainly, if not 
entirely,.on a comparison of the two combinations of marks. No 
person, it is said, fairly and impartially examining these combina- 
tions, could by any possibility mistake one for the other, nor- 
could any one purchasing goods marked with the plaintiffs’ 
combination be misled into thinking he was purchasing goods 
marked with the defendants’ co mbination. ` 

A comparison of the combinations, the plaintiffs contend, 
therefore shews that the plaintiffs’ combination is not calculated 
to deceive and it is nota colorable imitation. I have already 
indicated my reasons for the opinion that this line of reasoning 
is wholly fallacious and that it does not conclude the issue and 
that the question whether the combination is calculated to 
deceive is really subordinate tothe other question whether it 
was intended to deceive. 

But what does a comparison of the combination really shew ? 
If it shews striking differences in the marks or tickets or letter- 
ing of the writing, which goto make up the two combinations, 
it also shews a striking reserblance in the order and colouring of 
these marks and in the style of the writing and in the general 
appearance of the whole face-plate. 

It is also the fact that the names of the plaintiffs and 
Messrs. Dewhurst plainly appear in their respective combinations, ` 

It may be conceded, therefore, that the intelligent dealer in 
Calcutta examining these combinations together in the market, 
just as the Judge is asked to examine them in Court, could not by 
any possibility be misled. But the evidence shews that the ultimate 
consumer or purchaser is not the Calcutta-dealer or even the 
upcountry dealer but the petty shop-keeper or raiyat who pur- 
chases these goods in the different bazarg scattered all over the 
country. 


. What about these ignorant purchasers? They do not have 
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the opportunity of comparing the two combinations together 


and being, it may be assumed, for the most part unable to read’ 


English, they would make little of the opportunity if they had 
it. The only comparison a purchaser of this class could make 
would be between the combination of marks on the piece of 
shirting offered to him and his: probably very hazy and imperfect 
recollection of the combination appearing on the goods he had 
been in the habit of purchasing. If the purchaser on making 
*this comparison was shrewd enough to detect differences, might 
lie not justly conclude, ‘as. was pointed out by Lord Selborne 
in the case of Johnston v. Orr Ewing (1), that these variations had 
been made by the owners themselves for reasons of their own? 
How then can the Judge comparing these combinations in Court 
answer for the ignorant purchaser in the mofussil as to the effect 
on his mind of the plaintiffs’ combination which is presented to 
him under totally different circumstances? Before the Judge can 


deal with the question as to the likelihood of deception of any. 


given combination, there must be evidence of the circumstances 
and conditions under which the goods come into the hands of 
the purchaser for whose guidance the combination is intended 
and how he regards and is affected by the marks stamped upon 
the cloth he buys. Inthe case of the plaintiffs’ grey shirtings 
the practice is to stamp each piece with their combination. 
Therefore, the question of the likelihood of deception is important 
as regards the purchasers of their single pieces and not so muth 
as regards the purchasers of the entire bale. The importance of 
this class of evidence in supplementing the effect produced on 
the Judge’s mind by a comparison of the combination is all the 
greater, as the rule now laid down is a departure from the old 
practice prevailing at the time when the cases of Johnston v. Orr 
Ewing (1) and The Singer Manufacturing Company were decided 
which permitted opinions of experts being given to assist the 
Judge in arriving at a conclusion on the question; see North 
Cheshire Co. v. Matichester Brewery Co. (3). 

‘In the present case the plaintiffs have adduced no evidence 
at all which can assist the Court in determining whether the 
plaintiffs’ combination is under the circumstances likely to decieve 
the ultimate purchaser. Two witnesses, the brokers Deep 
Chand and Gopal Chand have been called by the plaintiffs, who 
shew that the defendants’ combination known as the rupee-mark 
or the.No.5 x mark is old-established and-that the plaintiffs’ 


(1) (1882) L. B.7 App, Cas, 219 at 225, (2) (1882) L, R. 8 App. Cas, 15, 
(8) (1899) A, O. 88tat 85, 
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combination known as the J. S. mark is of recent introduction. 
They shew that orders are received for cloth of the J. S. mark 
and of the rupee or No. 5 x mark independently and that some- 
times the up-country dealer will ask for cloth of both marks in 
the same order. Thé evidence tends to shew that dealers 
understand the difference between the two marks but beyond 
this the evidence of the plaintiffs’ witnesses is irrelevant to the 
main issue inthe case. The plaintiffs, it must be taken I think, 
rely only upon the effect of the comparison of both combinations 
together. The impression produced .on my own mind by the 


comparison unassisted by any other evidence is that the similarity" 


of the arrangement and order of the marks and tickets and 
writings which make up the combinations and the general resem- 
blance of the front plate of these two combinations render the 
plaintiffs’ combination at the least capable of being used for the 
purposes of deception. Now on the other side there are these 
facts. : 

Messrs. Dewhursts’ combination has been well known and 
established in the Calcutta market for a great number of years 
and their cloth which comes into the market stamped with this 
combination, bears a very high reputation. The plaintiffs’ 
mark or combination, so far as is known, was introduced into the 
Calcutta market not more than three or four years ago. 

The dealing under the plaintiffs’ combination did not come 
to the knowledge of the defendants or Messrs. Dewhurst until 
March 1904. The defendants’ attention was called to the plain- 
tiffs combination by their brokers who brought to them a piece 
of the plaintiffs’ goods marked with their combination which had 
been procured at Sutna. 

The defendants by a comparison of the combinations 
thought the plaintiffs’ combination was colorable imitation of 
that of Messrs. Dewhurst. Mr. Caw an assistant of the defen- 
dants’ firm had two interviews with the plaintiffs through their 
managers or managing assistants but they wofild give no informa- 
tion or explanation as regards the use of their combination. 
Previous to these interviews the matter had been referred to 
Messrs. Dewhurst who were also satisfied that the plaintiffs’ 
combination was acolorable imitation and gave the defendants 
full instructions and directions to take the necessary steps to 
compel the plaintiffs to withdraw the offending combination 
from the market. Messrs. Dewhurst also took action against 
‘Messrs. Nordbing of Manchester who are supposed to have 
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‘supplied the plaintiffs with goods marked with their combination, 
but I say nothing as to the nature and result of this action, as 
the plaintiffs have contended, as they have a right to contend, 
that this action and the action of the manufacturers who are 
supposed to have supplied the comibination to the ‘plaintiffs, was 
no evidence against them. Suffice it to say that certain informa- 
tion has been forthcoming from Messrs. Nordbinger of Manchester 
e regarding the J. S. combination and certain undertakings were 
given by them. It is needless to say that the information does 


not include the instructions under which the combination came ' 
to be used, for the manufacturers can scarcely be expected to, 


admit that they were parties- to a fraudulent imitation of a 
rival’s marks, 

The fact remains, however, that Messrs. Dewhurst through 
the defendants or their agents have taken steps to challenge the 
plaintiffs’ right to use their J. S. combination with that prompti- 
tude which is necessary to the vindication of a genuine trade- 
mark. ` 

- The defendants have also proved, that the great bulk of 
piece-goods come to India without tickets or labels as: part 
of their trade-mark or combination stamped upon them and 
that where piece-goods come out with a ticket or label 

impressed on them, that with the sole exception of the 
goods marked with Messrs. Dewhurst’s combination, only one 
ticket or label is impressed on them, that while the black and 


green coloring for a ticket is common inthe market, the black . 


and silver coloring is not so common, that the writing on the 
goods is generally of a plain and solid type, and that the use of 
the open ‘and dotted type as appears in Messrs, Dewhursts’ com- 
bination is very unusual, and that the heading or border of the 
goods stamped with Dewhursts’ combination is also unusual. It 
will thus appear that the main resemblances of the two combina- 
tions are'(1) the presence of two tickets with the same coloring 
and of similar size, the one black and green and the other black 
and silver, (2) the same style of free hand-writing for the names 
appearing on both combinations, (3) the use of open and dotted 
type for the stamping of the size of the cloth, (4) the headings 
of the two combinations, (s).the order in which these different 
parts of the combinations appear in both cases. 

There is tkus tha fact that the resemblances appearing on 
the two combinations are such as are capable of being used and 
might be used for the purposes of deception, and next the fact 
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OIvIn, | that the plaintiffs’ goods marked with the J. S. combination are 
i 1908. sold in the market at a rate of 4 or 5 annas per piece less than 
Nemi Chan a the price of the defendants’ goods marked with the Dewhurst 

v, «combination. — 

Wallac; And lastly, there is the important fact that the plaintifs 

Bale, J. have from first to last refused „to give any explanation how the \ 

— various points of resemblance which the J. S. combination 
presents to the Dewhurst combination, came to be adopted. wa 


It is fait to the plaintiffs to say that as regards- explanations 
which might be expected to be forthcoming from the correspon- ` 
dence between them and the manufacturers, as regards the 
preparation of the J. S. combination and the stamping and 
introduction of the goods bearing that combination; they rely of 
the affidavit verifying their list of documents which is in thé 
common form and is to the effect that besides the documents 
disclosed which do not include any correspondence of the nature 

; indicated, they have not now and never had in their possession 
or power any other documents relevant to the matters in issue. ° 

Under the circumstances of the case relative to the introduc- 

4 tion of the new combination which bear a strong resemblance to 
those which appeared in Reddaway’s case (1), it is impossible to 
attach the slightest weight to the denial contained in their 
affidavit. Every thing in the case tends to shew that some such 
correspondence must have existed and probably still exists and é 
the refusal of the plaintiffs to explain its absence cannot but tell / 
against the plaintiffsin the most serious manner. Time after 
time in this and other Courts the Judges are at great pains and / 
trouble to explain what serious risks are run to the interests of -~ 
parties, when documents material to the case are attempted to he 
shut out on the strength of affidavits in the common form or on 

the ground of privilege, but with little or no result. Protracted 
hearings and very often litigation would be altogether avoided 

if the profession would take more to heart the remarks of the 
Appeal Court in Reddaway's case reported at p. 411 bearing on 

the folly of attempts to shut out material documentary evidence. 

On the whole of the evidence, then, bearing on the first 
issue, I have no hesitation in holding that the plaintiffs’ object in 
introducing the J. S. combination was to deceive purchasers 
into the belief that they were buying goods having the reputa: 
tion of the goods bearing the Dewhurst eombiflation and that 
the J. S. combination is a counterfeit trade-mark within the 


(1) (1906) L L. R. 82 Calo, 401, 


a 
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definition of the expression in the Penal Code and is a colorable 
imitation of the Dewhurst combination known as the rupee or 
No. 5 x combination. 

As the plaintiffs have thus failed in establishing the main 
proposition on which their claim is based, the suit must fail. But 
I think it is right I should state my conclusions as regards the 
charge of malice, because in supporting this charge very serious 
imputations have been made not only against the defendants 

but also against Mr. McNair of the firm of Messrs. Morgan & Co. 
who acted for and advised the defendants throughout the 
proceedings, and in a lesser degree against Messrs. Morshead and 
Foley who made the orders complained of. If I understand 
the. argument on behalf of the plaintiffs rightly, the charge 
against the defendants as represented by Messrs. Chettle and 
Caw is, that they were actuated by a malicious intention to 
injure the plaintiffs. and that in order to give effect to this 
intention they knowingly joined with Mr. McNair in making 
a deliberately false statement to the Collector of Customs to 
induce him to take action which they knew or had reason to 
believe he had no-power to take under the Act. Messrs. Morshead 
and Foley are charged with recklessly ignoring the rights of the 
plaintiffs and acting in a manner inconsistent with justice, and 
it is also suggested that Messrs. Morshead and Foley in dealing 
with the defendant’s applications were influenced by private 
feelings of sympathy or friendship. . 

_ Though malice in fact is charged against the defendants, it 
is said that it is sufficient for the purpose of the plaintiffs if 
malice in law be brought home to them ; in other words, it is 
sufficient, it is urged, if it is shewn that the mark or combination 
of the plaintiffs was falsely charged as a colorable imitation 
without legal justification or excuse. I cannot accept this conten- 
tion, The malice which the plaintiffs have to prove is the malice 
which they charge in their plaint, and the charge in the plaint 
is that the defendants falsely alleged the plaintiffs’ combination 
to bea colorable imitation with the intention of injuring the 
plaintiffs. In pursuance of this intention, it is said, the plaintiffs 
induced and persuaded the Collector to take certain action without 


` “notice to the plaintiffs and without giving them an opportunity 


of shewing cause. This I understand to be a charge of malice 
in fact and it is#hat charge which the plaintiffs must establish 
in- order. to succeed in this suit. I will deal shortly with the 


evidence in which the charge of malice is founded. It is said’ 
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that the defendants.took precipitate and secret action without 
giving the plaintiffs an opportunity of defending themselves, that 
in applying to the Customs-authorities they took aétion which, 
they knew, could not be justified in law, and which they would 
never have taken if their opponents had been a European 
firm. 

Ido not think there is any foundation for any of these 
allegations and I regret that an-attempt should have been made : 
to raise the question of race-prejudice. I quite accept Mr. 
Chettle’s assurance that the defendants’ action would have been 
the same if a European firm had adopted the attitude of. the 
plaintiffs when asked for an explanation of their conduct. The 
correspondence as also the evidence of Messrs Caw and Chettle 
clearly shew that the defendants took action not on their own 
behalf but upon the instructions of Messrs. Dewhurst. Know- 
ledge of the plaintiffs’ J. S. mark came to the defendants on thé 


` 17th March and they took no action until the receipts of Messrs. 


Dewhursts’ telegram on the 19th or zoth April instructing the - 


defendants to insist on the plaintiffs’ face-plate being torn off. . 


Thereupon the plaintiffs were applied to on two occasions for 
an explanation of the alleged colorable imitation. They refused 
any explanation and asked for time to consult their legal advisers 
and promised to write`to the defendants to announce their 
decision. The time given expired and the plaintiffs never 
wrote to the defendants or shewed the slightest disposition to 
meet the defendants in an amicable way. Then came the appli- 
cation to the Collector of Customs. This step was taken by. 
Mr. Caw on his own initiative, though as appears from a commu. 
nication subsequently received from Messrs. Dewhurst that the 
latter also made the suggestion that an attempt should be made to 
get the Customs-authorities to take action. It was known that the 
Collector of Customs had certain powers in preventing the impor- 

tation of goods bearing counterfeit trade-marks. And it seems to 

me the application to the Customs-authoritie’ was made reason- 
ably and in good faith. It is said that the defendants have no more 
right to invoke the powers of the Customs-authorities than they 
would have had to rush to the Police Court without due enquiry.. 
But the cases do not stand on the same footing. People know: 
gr ought to know that the Criminal Court is not the’ proper: 

Jorum for a purely civil dispute and, therefore, kecourse should: 

not be had to the Criminal Court when a ‘bona fide dispute. as; 

to title- exists. The defendants in applying to the Customs-autho- | 


‘Vou. IV.) i "HIGH COURT. 


tities were seeking the intervention of a civil authority in what 
was then dealt with as a dispute as to civil rights. 
It is said, however, and it is this circumstance upon which 


` the greatest stress has been laid, that the defendants and their 


i 


attorney, Mr. McNair practised deception upon the Collector of 
Customs and thereby induced him to take action which he would 
not otherwise have done. 

It appears that Mr. Caw after his first nenie with 
Mr. Morshead on the 22nd April sought the advice of 
Mr. McNair who told him in effect that in his opinion the defen- 
dants had no case against the plaintiffs and were not likely to 
succeed in the action they proposed to take. It is clear, 
however, that the defendants took a very different view of Messrs: 
Dewhursts’ rights and they knew that Messrs, Dewhurst also 
had formed a strong opinion that the plaintiffs’ marks were a 


colorable imitation of their own. The defendants, moreover, - 


were instructed to take immediate action by Messrs. Dewhurst: 
They had, therefore, a clear right to proceed if they chose to 
take the responsibility notwithstanding the unfavourable opinion 
expressed by their legal advisers. Mr. McNair was asked to draft 
a letter making a formal application to the Collector of- Customs 
to take action and also to write a letter of demand to be served 
on the plaintiffs. 

- ‘Accordingly, the two letters of the: 22nd April were written 
and signed. The one to the Collector of Customs, which was 
signed by the defendants, contained this statement: ‘ We are 


. advised that the grey shirtings imported by Messrs. Johurmull 


Sugan Chand area colorable imitation of the goods of Messrs: 
G. & R. Dewhurst, generally known in the market as Rupee 5 x 
grey shirtings.” The letter to the plaintiff signed by Morgan 
& Company contained this statement: ‘There can be no 
question that the result of your action is calculated to deceive 
buyers into the belief that they were purchasing goods, the 
property of our clients.” 

Strong exception has been taken to both these statements 
as untrue and dishonest having regard to the opinion which 
Mr. McNair had expressed to the defendants in respect of their 
case. 


`- Tt is said that the object of the defendants was to make it 
appear to the Collector that the defendants’ attorneys had 


expressed a favourable opinion in their case, whereas the exact 
reverse of this was the truth. I do not believe that either 
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Mr. McNair in writing the letter or the defendants -in signing 
and using it, had any such dishonest intention. 
The expression complained of is a very common one whick 


is used in stating a claim in legal form and phraseology. The’ 


defendants used this expression to formulate their claim, and I do 
not think that either Mr. McNair or the defendants intended 
it to bear any other signification. The letter being written to 


an official with quasi-judicial powers it would be impertinent | 


and a mere matter of prejudice “to introduce the opinion of the 
attorneys, nor would intelligent people suppose that an expression 
of that kind could have the slightest effect in influencing the 
opinion of the party addressed. The only relevance of the 
opinion of the legal advisers is its possible or probable influence 
on the conduct of the defendants upon the issue of malice. No 
question of that kind was or could be raised before the Customs- 
authority and, therefore, the opinion of the legal advisers so far 
as the Collector was concerned was wholly immaterial, and this 
must have been known to the defendants and their attorneys. 

Moreover, it is to the last degree improbable that the 
attorney who had just informed his client that he had no case, 
should at the next moment consent to join his client in mis- 
leading a particular authority as to the advice given in order to 
enable his client to gain his end. It would surely have been a 
simpler and more prudent course for the attorney, if he were 
anxious to serve his client without being scrupulous as to the 
means he employed to suit his advice to his client’s-wishes, rather 
than risk the loss of his client’s business by giving him eae 
table advice. 

So also as regards the statement complained of in the letter 
to the plaintiffs. The attorney is not expressing his own opinion 
but the conclusion which follows from the opinion entertained by 
the defendants, which is expressed in the earlier part of the letter. 

But it is said that if the defendants were honest they would 
have laid the opinion of Mr. McNair before the Collector of 
Customs. I think this suggestion is unreasonable. The defen- 
dants had aright to act on their own opinion and to ask the 
Collector of Customs to form his own conclusion. It would be 
just as unreasonable to expect a client to prejudice his own case 
by introducing his attorney’s opinion where it is unfavourable to 
him, as it would be impertinent and improper to ask to be 
permitted to support his case by the opinion when it’ happens 
to be a favourable one, 


+ 
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To my mind the evidence wholly fails to shew either malice 
ón the part of the defendants or any impropriety or unfairness 
onthe part of their attorneys, and I venture to think that very 
little would have been heard about this charge, but for the color 
given to it by the unfortunate and mistaken course which was 
adopted of attempting to shut out the documentary evidence 
bearing on the matter, on the ground of privilege. The plaintiffs 
are on stronger ground when they complain of the action of the 
Customs-officials. 

In my opinion, the provisions of the Sea Customs Act as 
amended by the Merchandise Marks Act make it quite clear that 
the Collector had no power to deal with the question. raised by 
the defendants, when once it became apparent that the plaintiff 
desired to contest the defendants’ claim. It was-his duty then to 
have held his hand and to have detained the goods on being 
properly indemnified until the question was properly disposed of 
in a competent Civil Court. Section 19(¢) doubtless impliedly 
‘vests the Collector with a certain power of enquiry, where it is 
alleged that goods are being imported bearing a counterfeit trade- 
mark. But this enquiry is to be made in accordance with Regula- 
tions to be made by the Governor-General in Council respecting 
the detention and confiscation of goods the importation of which 
is prohibited. No such Regulations as are contemplated by this 
Act have been made. But the enquiry which the Collector is to 
make must necessarily be of a most limited character, for the Act 
does not empower him to summon witnesses or to take evidence. 
If it is permissible to look to the Regulations made under the 
corresponding English Act it is clear that the Collector’s power of 
enquiry is intended only to enable him to satisfy himself that the 
counterfeit is plain and manifest and that there can be no real 
contest in the matter. 

For. any purpose beyond this, the Collector’s duty is to detain 
the goods until the question of title is settled by a competent 
Civil Court. 4 

It may be said that the conduct of the plaintiffs was not such 
as to suggest that the defendants’ application would be resisted. 
Up to a certain point this may be so. The plaintiffs gave no reply 
to the verbal demands made nor did they reply until the 4th of 
May to the letter of demand sent by the defendants’ attorney on 
the 22nd Apwl, nog did they take any notice of Messrs. 
Dewhursts’ letter of the 7th April which reached them on the 
25th April, On the 27th April, however, the plaintiffs wrote to 
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CIVIL: the Collector of Customs, and it was clear from this letter that the 
1908: plaintiffs contested the defendants’ claim. From this point ‘I 
: Nemi Chan a think the Collector should have held his hand. Unfortunately 


he did not do so, and the procedure subsequently adopted was 
ree seriously prejudicial to the plaintiffs. The order of the 28th April 
Sala, J. was entirely illegal, because the opinion on which it was based’ 
= was arrived at exparte and without an opportunity having been 
given to the plaintiff to shew cause against the complaint that . 
their marks were counterfeit. Nor was this defect cured by.the 
proceedings initiated by Mr. Foley. The plaintiffs were not 
given a sufficient opportunity to shew cause and they were ata 
disadvantage in presenting their case when Mr. Foley without 
sufficient reason refused the plaintiffs’ application for postpone- 
ment. The hearing allowed to the plaintiff was little better than 
asham, for Mr. Foley allowed his judgment to be fettered and 
hampered by the exparte decision of his predecessor. l 
Grave as are the objections which may justly be taken to 
the procedure adopted by Messrs. Morshead and Foley, I see no 
reason whatever to doubt that they acted throughout in perfect 
good faith. They made mistakes because they were unacquaint- 
ed with legal forms and procedure and did not possess the neces- 
sary training and experience to perform the judicial duties which 
they attempted to discharge under a mistaken idea of the powers 
vested in them by the Act. . 
Lastly, it is said, the defendants have never ventured to take 
the threatened proceedings in the Civil Court, and that their 
failure in this respect shews that they never intended to take, 
any such action, and that the intervention of the Collector of 
Customs was sought in order that they might obtain an unfair 
advantage over the plaintiffs. Isee no reason to suppose that 
the defendants thought they would derive any unfair advantage 
by their application to the Collector of Customs, and I think 
there is a sufficient explanation why no recourse has been had. 
to the Civil Courts. On or before the sth of May, the defendants 
had reason to believe that the manufacturers of the plaintiffs’ 
goods had been discovered and that they had made satisfactory 
concessions to Messrs. Dewhurst, in consequence of which the 
plaintiffs would be unable to import any more goods marked in 
the:manner complained of. The defendants, moreover, believe 
that since that time the offender’s J. S. cgmbination has been 
disused and no goods bearing that mark have been sent into 
this country. In this state of things the defendants may well 


v. 
Wallace. 


Voi. IV] . HIGH COURT. - 


conclude that’ as Messrs., Dewhurst & Company are satisfied no 
reason exists for taking further proceedings. : 

On the whole, therefore, I am satisfied that the sinim 
haye failedď'to establish either of the propositions which. consti- 
tute their cause of action, and the result is that this suit must 
be dismissed with costs on scale 2, including the costs of the 
comrhission and all reserved costs. É 


, 


. Leslie & Hinds—Attorneys for the Plaintiff. 
Morgan & Co.—Attorneys for the Defendants. 


“sg. GR i Suit dismissed: 


PRIVY COUNCIL. 


Present : Lord Macnaghten, Sir Ford North, Sir Andrew Saibi 
and Sir Arthur Wilson. 


CHAUDHRI MEHDI HASAN AND OTHERS 
` i v. ee 
MUHAMAD HASAN.* 
[ON APPEAL FROM THE COURT OF THE -JUDICIAL COMMISSIONER 
: or OupH.]_ ` i 


Deed, ee of—NMahomedan Law—Gifi—Burden of proof—Power of. 
Attorney— Consideration, failure of — Possession, delivery of. 


By the Mahomedan law, a holder of property may, in his life-time, give 
away the whole or part of his property if he complies with certain forms; but 
it is incumbent upon those who seek to set up such a transaction, to show very 
clearly that these forms have been complied with. It may be by deed of gift 

isimply, or by deed of gift coupled with consideration. lf the former, unless 

accompanied by delivery of the thing given, so far as it is capable of delivery, 
-it is invalid. If the latter (in whieh case delivery of possession is not 
necessary), actual payment of the consideration must be proved, dnd the 
bona fide intentions of the donor to divest himself im prwsenti of the property 
and to confer it upon the donee, must also be proved. 


. Ranes Khujooroonissa v. “Roushen Johan (1) referred to, 
Appeal by the Plaintiffs. 
Suit to havea deed declared void and cancelled. 


g 


(1) (1876) L., B. 38 I. A 291. 
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P. O. The facts of the case will appear sufficiently from the-judg~ 

. 1908. ment of their Lordships which was delivered by : 
Ohandhri M ehdi Sir Ford North.—This action was commenced in the year 
Hasan 1897 to have a deed dated the 23rd of July 1886, and executed 


Muhamad Hasan, by the plaintiff, Chaudhri Mehdi Hasan, declared void and 
Een cancelled. The Subordinate Judge of Barabanki made a decree 
to that effect ; but this was reversed, and the suit was dismissed, 
on appeal to the Court of the Judicial Commissioner of Oudh on | 
the 31st day of July 1899. 
Just before that appeal Mebdi Hasan (hereinafter referred to 
-as “ the plaintiff”) had sold part of his interest to two persons ` 
who, by an order of the Judicial Commissioner dated the roth 
- day of May 1899, were joined as co-plaintiffs with him, and 
these three persons are now the appellants. ° 

Chaudhuri Nabi Baksh, who died many years ago,-had three 
sons ; Mehdi Hasan, the plaintiff ; Hadi Hasan, who is still living, 
and whose son is the defendant Muhammad Hasan; and Razzak 
Baksh, who disappeared before 1880 and has not been heard of 
since. He left two children, Abdus Sattar and Abdul Ghaffar. 

At the date of the above-mentioned deed the plaintiff was 
the owner of one-third share in the villages of (1) Udaria, (2) 

i Chhilgawan, (3) Akbarpur, (4) Ranshanabad, (5) Sarawan, (6) an 
under-proprietary holding and two houses in Nidura, (7) certain 
sir lands and groves of comparatively small value. He was also 
owner of the entirety of a house at Chhilgawan. The other 
two-thirds of the above-named properties (except the house at 
Chhilgawan) belonged respectively to Hadi-Hasan, and to Abdus: , 
Sattar and Abdul Ghaffar. 

Of the above lots 1, 2,4 and 5 were in the possession of 
mortgagees ; and the rest (other than the house at Chhilgawan) 
were in the possession of the co-sharers. 

By that deed, the plaintiff stated, in lieu of Rs 2,000 he had, 
made a gift with consideration to the defendant and had received 
the money in full, and no portion thereof was done by the donee, - 
and that he had placed the donee in possession of the villages, 
but as he had no other property to live on, he had set apart from 
the profits of Akbarpur the sum of Rs 164-4 as for necessary 
expenses so long as he and his wife should live, and after their 
deaths the defendant should have the property. Subject to a 
certain other small exception he gave éhe defendant all his 
proprietary rights in the gifted property. Shortly afterwards the 
deed was registered, the plaintiff admitting its execution by him, 
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and that he had before execution received the full sum of 
Rs. 2,000. Some little time afterwards mutation of names in 
favour of the defendant was made in the Registers. 

Jt is not in dispute that at the date of the deed the plaintiff 
and defendant were on friendly terms, and that a marriage (which 
came off about six months later) between the defendant and a 

‘daughter of a sister-in-law of the plaintiff was in consideration. 
At that time the plaintiff was contemplating a pilgrimage to 
Mecca, with his wife, and desired to provide for the management 
of his property by the defendant during his absence. There is 
voluminous and conflicting evidence as to the persons by whom, 
and circumstances under which, the deed was prepared, how it 
attained its final shape, and it is impossible to go through the 
evidence in detail, there being upwards of Ioo witnesses in the 
case. But stating their view shortly, their Lordships consider it 
proved that iñ the first instance the plaintiff proposed to give the 
defendent a power of attorney to manage‘his property dyring 
his absence ; that the defendant did not like this and asked 
Muhammad Raza of Nidura, and Sajid Ali, who were all friends 
of his, to try and persuade the plaintiff to make it a deed of gift, 
as this would be much better than a power of attorney; that 
they agreed to do so, and called upon the plaintiff accordingly, 
and endeavoured so to persuade him ; that the plaintiff at first 
refused, but upon the defendant agreeing to pledge his oath that 
during the life of the plaintiff and his wife he would not in any 
way interfere with their possession, the plaintiff withdrew his 
objection ; that the defendant then said that there should be some 
consideration in the deed ; and on the plaintiff’s objecting to this 
change, the persons present to advise the plaintiff to do what the 
defendant wished, joined in chorus saying, “life is uncertain ; as 
you are willing to execute a gift why not execute hibba-bil-ewaz, 
because otherwise the gift would be considered to be collusive” ; 
and that the plaintiff again yielded to their persuasion; and at 
their instance consenttd to a consideration being inserted. The 
defendant stated in his re-examination, that the gift was made 
hibba-bil-ewaz because Asghar Ali suggested that it was necessary 
so that it could not be impugned or challenged afterwards by any 
of the plaintiff's heirs and relations. Andin his defence in this 
action he pleads that as the deed was made for a valuable consi- 
deration it could not bg set aside, 

The Judicial Commissioner of Oudh who delivered the 
judgment in the Appeal Court said, that he was not prepared to 
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place reliance on the evidence of Razzak Baksh, Muhammad Raza 
of Nidura, Sajid Ali, and Muhammad Raza of Atahra. Razzak 
Baksh is in a somewhat different position from the others. There 
was a conflict of evidence as to whether the deed in question was 
drafted by Razzak Baksh ; or was drafted by Asghar Ali, and fair- 
copied by Razzak Baksh. The learned Judge took the view that 


Asghar Ali was the draftsman, and disbelieved Razzak Baksh, ' 


although the Subordinate Judge held him to be a respectable 
witness who, in his opinion, had spoken the truth. But the 
Judicial Commissioner gave no reason for his refusal to believe 
the three others ; and the Subordinate Judge saw all of them and 
he believed them ; and their Lordships do not see any reason for 
treating them as unworthy of credit. A power of attorney is a 
document frequently used in India, and they are of opinion that 
it is far more probable that the plaintiff first proposed a power of 
attorney, but was induced by the persuasion of the defendant’s 
friends to go further and execute a deed, than that the plaintiff 
should voluntarily have proposed to give all his property (except 
a few rupees) out and out to the defendant. ` 

Then the next matter for consideration is whether the deed 
is a deed for value, for which the consideration of Rs, 2,000 
was paid, or is a deed for which no value was really given, a 
hibbaism—farzi. Upon this issue the Subordinate Judge ex- 
amined the evidence with great patience and care, and came to 
the conclusion that no valuable consideration had ever passed, 
and that the deed of gift was not for value and was fictitious. 

The Judicial Commissioner said upon this point: “I agree 
with the lower Court in being of opinion that the consideration 
of Rs. 2,000 was not paid by the donee. The Subordinate Judge 
has given good reasons for his finding. I refer also to the evidence 
of the witness Ibad Ali. The probability is that it was not intended 
that any consideration should pass for the gift. 

At this stage it would be sufficient to say, in most cases, that 
there being concurrent findings in two Courts below on a question 
of fact, the matter must be treated as closed. But with a view 
to the subsequent part of the case, it is desirable to refer briefly 
to the mode in which this payment of Rs. 2,000 was attempted to 
be supported. The defendant says that he paid this sum to the 
plaintiff, being the profits from tobacco-cultivation during several 
years ; that he paid it in May or June, one or tgo months before 
the deed was executed ; Rs. 1,800 on one occasion, and. Rs. 200 
within two months after ; that Tajammul Husain Khan, Mata Din 
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; Singh, Chauhan, Sheikh’ Aulad Husain, Bakar Khan, and others P.O, 
were present ; that the money was brought tied in a cloth by 1906; 
Bakridi and Mohun Pasi; that the money was paid to the Chaudhri Mehdi 
plaintif, the Rs. 200 at 10 aM, and the Rs. 1,800 at noon. Hasan 


Tajammul Husain says that he was present when Aulad Husain, mohimat Hasan. 
Bakridi, and Mohun Pasi came with Rs. 1,800 and the defendant 
paid it to the plaintiff on account of a hibba-bil-ewaz ; and that 
the plaintif had executed the deed because of the regard and 
affection he had to the defendant, who had married his sister-in- 
law’s daughter (which marriage by the way did not take place 
until six months later). Then Mata Din Singh says that he was 
present when the defendant arrived with Rs. 1,800, and put it 
down before the plaintiff; that the deed was being read at the 
time by Tajammul Husain ; that Bakridi and a Pasi brought the 
money and placed it on the couch where the plaintiff was sitting, 
and the plaintiff then counted it and took it away into his house ; 
that the defendant said “‘ here is the amount, Rs. 1,800,” and the 
plaintiff said “this is hibanama-money.” Then Bakridi says that 
the defendant took the Rs. 1,800, out of a box and counted it and 
gave half to the witness and half to Mohun ; that.they tied it up in 
separate parcels and reached Chhilgawan a little after 1 o’clock ; 
that the defendant then told them to place it before the plaintiff ; 
that they did so, and the amount was counted and tested and 
tied up in two bundles of Rs. 900 each ; that the plaintiff took up 
one and the witness the other, and placed them before the 
\ plaintiffs wife ; and that the deed was not prepared till some 
days after. The evidence of these witnesses varied very greatly 
in detail ; but they all swore that the money was paid in their 
presence. As already mentioned, this story about payment has 
not found credence in any Court. It has been proved that the 
defendant had not any means at the time, not even enough to 
pay for the stamp on the deed, which was bought by the 
plaintiff. The defendant's case is as bad a case of circumstantial 
mendacity as could wéll be, and it shows not only that the 
defendant’s own statements are utterly untrustworthy, but also 
that he had both the will and the power to suborn other persons 
to give false testimony in support of his case. 
. So far, therefore, as the defendant's case is rested upon the 
deed in question being a conveyance for value, if fails entirely. 
_ But the defenglant also sets up another defence (which is 
quite inconsistent with his defence that the deed was for valable 
consideration), viz., that this deed was founded on the natural 
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P. O. love and affection which the plaintiff had for him as his nephew, 
1906. and also for the plaintiff's neice whom the defendant was about 
Chandhe! Mehdi © tO Marry, in pursuance of which the plaintiff placed him at once 
. Hasan in possession of all his property except the reserved portion of 
Muhamad Hasan, Akbarpur. It does not seem a very probable story that the 
Sir Ford North. plaintiff should at once irrevocably hand over to the defendant 
— all his property except a few rupees, but certainly there is 
evidence that on many occasions subsequently the plaintif spoke 
of the property as having been given by him to the defendant, 
though he often said, and says now, that this was subject to- the 
reservation of it to himself and his wife during their lives, and 
subject to its being managed by the defendant during the absence 
- of the plaintiff and his wife on their intended pilgrimage. The 
defendant denies. that any such reservation was intended, and 
he relies upon the absence of any such reservation from the 
deed except as to Akbarpur, for which special provision was 
made.- This no doubt is a point in favour of the defendant, 
but it is necessary to consider carefully all the circumstances of 
the case. - 
By the E law (by which the present case is 
governed) a holder of property may in his life-time give away 
the whole or part of his property if he complies with certain 
forms ; but it is incumbent upon those who seek to set up such 
a transaction to show very clearly that those forms have been 
complied with. It may be by deed of gift simply, or by déed of 
gift coupled with consideration. If the former, unless accom- 
panied by delivery of the thing given, so far as it is capable of 
delivery, it is invalid. If the latter (in which case delivery of 
possession is not necessary), actual payment of the consideration 
must be proved, and the Jona fide intention of the donor’ fo 
divest himself în presenti of the property, and to confer it 
upon the donee, must also be proved. See Ranee Khujooroonissa 
v. Mussamut Roushun Fehan. (1). é 
Reference was also made by the defendant’ s counsel to the 
Transfer of Property Act, 1882, Chap. VII as to gifts, and 
to certain cases decided under it which show that by the Hindu 
law delivery of possession is not essential. But they have ‘no 
bearing upon this case ; section 129 of the Act provides | that ` 
nothing contained in that chapter should ‘be deemed to affect 
any rule of Muhammadan law. ° ~ 
“It now becomes important to consider whether the poren 


(1) (1876) L, R. 3 L Aʻ291. 7 


t 


Vou. IV.} PRIVY COUNOIL. 


of the property comprised in the deed was or was not delivered 
to the defendant as he alleges. The parol evidence upon this 
point is yery voluminous and very conflicting ; but upon full 
consideration of it their Lordships have come to the conclusion 
that the defendant has failed to establish that possession was 
delivered, and in doing so they rely especially upon certain 
matters which seem to them beyond dispute. 

Part of the property described in the deed and claimed by 


" the defendant is a house at Chhilgawan, which had been built 


by and belonged to the plaintiff, in which he and his wife 
resided before and at the time of the execution of the deed. 
The plaintiff did not, as contemplated, go to Mecca soon after 
that time, being prevented at first by an accident, and afterwards 
by the illness of himself and his wife. When.the defendant 
married, the plaintiff invited him and his wife to come and live 
with him at the house in question ; and they did so, and were 
maintained by him there until 1894, when the plaintiff and his 
wife made the long contemplated pilgrimage to Mecca, on which 
they were absent about six months. During their absence the 
defendant and his wife continued to live in the house; but on 
their return the plaintiff and his wife went back- to their home 
and have continued to reside there ever since. The defendant 
also remained there for a short time till his wife died. After her 
death the defendant married again, and the differences having 
arisen between him amd the plaintiff, the defendant went away 
and lived in Nidura, while the plaintiff remained in the house 
as before. Each party says he was in possession of that house ; 
but upon the above facts, which are not in dispute, their 
Lordships have no difficulty in coming to the conclusion that 
this house was all along in the possession of the plaintiff. Next, 
with reference to the village of Chhilgawan, it was at the date 
of the deed held by the Official Assignee of the mortgagees, and 
the plaintiff was in actual possession under a lease from him. 
On its subsequent*redemption the co-sharers Mehdi Hasan, Hadi 
Hasan, Abdus-Sattar and Abdul Ghaffar entered into possession 
and divided the profits in equal shares. The defendant admitted 
that the plaintiff had always received his one-third share of these 
profits, but says that he did so with his permission for his 
expenses—a statement which is not corroborated. But it is not 
necessary on fhis point to do more than refer to certain proceed- 
ings early in the year 1897. In that year the plaintiff and 


‘defendant had disputes about the collections in Chhilgawan, 
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and while the proprietors were fighting the cultivators suffered ; 
and some of them took criminal proceedings for assault against 
the plaintiff and others. Shortly afterwards the plaintiff and 
defendant made an amicable arrangement before the Court under 
which Parmeshur Din was appointed to receive'the rents of 
Chhilgawan, and after payment of the Government dues to 
divide the surplus into three-equal shares and pay them 
to the plaintiff, Hadi Hasan, and Abdus Sattar and Abdul 
Ghaffar ; and thereupon the proceedings were stayed. The 
plaintiff and defendant each made a deposition in support 
of that order, and the defendant’s deposition contained this 


passage :—" The money realized from village Chhilgawan every 
year used to be distributed among Hadi Hasan, Abdus Sattar and 
Abdul Ghaffar) sons of Chaudhri Abdul Razzak, and Chaudhri 
Mehdi Hasan, each getting a one-third share’; and the defen- 
dant agreed that the rents should be received thenceforth by 
Parmeshur Din, and divided by him among the same persons as 
before. The plaintiff's deposition contained a statement to the 
like effect. With reference to Akbarpur, there is no doubt that 
it was left in possession of the plaintiff. 


With regard to Sarawan and Ranshanabad the facts stand 
thus. In 1889 a new mortgage was made upon Udaria; part 
ofthe money raised was applied in paying off the prior mort- 
gage thereon, and eut of the-balance the existing mortgage 
on Ranshanabad was paid off. About the same time the mort- 
gage existing on Sarawan was satisfied by the sale of one-half 
of that property, and the remaining one-half of Sarawan was 
redeemed. Abdus Sattar, one of the co-sharers (whose evidence 
no one has impeached), says that the plaintiff and Hadi Hasan, 
and he and his brother handed over Sarawan and Ranshanabad 
to the defendant to manage and make collections, pay Govern- ` 
ment revenue, and keep the balance in deposit with him for 
the purpose of redeeming the mortgage on Ugaria from ‘Abdul 
Kasim. The plaintiff confirms this statement, and Ram 
Parshad (who was employed by the defendant to collect the 
rents of Ranshanabad) and Mubarak Ali and Din Dayal all 
depose that the defendant made statements to them to the 
same effect. Moreover, the plaintiffin his deposition made to 
support the consent-order above referred to, said : 


“ As to the collections of the remaining villages Sarawan 
and Ranshanabad, Chaudhri Muhammad Hasan shall continue 
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to make them in order to pay off the mortgage-money on village 
Udaria, while I shall make collections in Akbarpur.” 

The defendant was not so explicit ; his deposition is : 

_ “As tothe collections of the remaining villages, Sarawan 
and Ranshanabad, I shall continue to make them hereafter as 
I have been doing hitherto.” 

But he did not contradict or dispute the plaintiffs statement 
as to what was the object and purpose of his doing so. It must 
be remembered also that the defendant was receiving the entirety, 
and not one-third only, of the profits of these villages ; and 
as to two-thirds: they clearly must have been received for some 
specific purpose ; and according to the defendant’s statement 
the’ whole was to be received and applied for the same object. 
Under these circumstances, the defendant did no doubt collect 
considerable sums in respect of the Sarawan, Ranshanabad 
properties ; but this does not prove that he had possession of 
one-third against the plaintiff, any more than it proves that he 
had possession of the other two-thirds against the co-sharers. 

The learned Judicial Commissioner stated that although the 
defendant did not admit that there was any arrangement that the 
profits of Sarawan and Ranshanabad should be retained by him 
towards the redemption of the mortgage of Udaria, the fact that 
the accounts of those villages were kept separate from the ac- 
counts of Chhilgawan, and that the profits of those villages had 
not been divided, did lend support to the view that these profits 
were set apart to redeem that mortgage. He held, however, that 
this was insufficient to show that as between the plaintiff and 
defendant, the latter was trustee of the plaintiff's one-third as well 
as of the two-thirds of the other co-sharers. But their Lord- 
ships do not concur in this view. It seems to them improbable 
that the passages above referred to as to the application of the 
rents of those villages should have been introduced into the 
depositions of the plaintiff and defendant as above mentioned, if 
the plaintiff had no interest in those villages or the rents thereof, 
or in the application of the collections therefrom. Again, the 
undated letter from the defendant to the plaintiff (set out at 
page 21 of the Record) in which he offers to account to the 
plantiff or to any other person he may name in respect of Abul 
Kasim’s mortgage and the collections of Sarawan and Ranshana- 
bad, is quite inconsistent with the defendant’s contention that the 
plaintiff had no interest in those properties respectively, It is 

plain, therefore, that the defendant had not possession of these 
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villages under the deed in question, but as a trustee by arrange- 
ment for all the co-sharers, including the plantiff. 

With respect to the other small properties, shares, dues, and 
duties their-Lordships do not think it necessary to trace out the ` 
details of possession in eacli case ; it has been done very carefully 
by the Subordinate Judge ; and their Lordships adopt his reasons 
and conclusions. They merely desire to add two remarks—one 
is that the defendant's father Hadi Hasan is entitled to a one- ` 
third share of the properties in question, and, naturally enough, 
the defendant, (as his witness Angad Singh, Zemindar of Raipur, 
states) made collections of Hadi Hasan’s share also; yet no 
attempt has been made by the defendant to show on whose 
account the various payments to him have been made; and Hadi 
Hasan was not called as a witness, though his evidence might 
have been useful on this point ; and unless the payments made 
to the defendant could be shown to have been made on account 
of the plaintiffs share the evidence is valueless. The other 
is that they do not attach the slightest weight to the evidence of 
the defendant, and looking at the mode in which thé evidence as 
to the Rs. 2,000 was fabricated by him, they regard with great 
distrust much of the other evidence adduced on his behalf. 

Their Lordships are, therefore, of opinion .that the defen- 
dant’s contention that possession of the properties comprised in 
the deed was given to him has wholly failed. 

The circumstances connected with the mortgages to Abdul 
Kasim and Mata Din do not seem to their Lordships very 
material, having regard to the fact that the mutation of names 
had already been effected. Their Lordships are of opinion that 
the deed which purported to be a conveyance for value was a 
transaction in which no consideration passed or was intended to 
pass; that in executing that deed the plaintiff did not intend to 
give the property to the defendant except subject to a reservation 
of the possession and enjoyment to himself and his wife during 
their lives, to which the defendant pledged himself; and that the 
deed was not followed: by delivery of possession, but was a ficti- 
tious and Jenami deed and was invalid and void. 

‘Under these circumstances their Lordships are of opinion 
that the decision of the Subordinate Judge was right and should 
be affirmed ; and they will humbly advise His Majesty that this 
appeal should be allowed ; that the order gf the, Court of the 
Judicial Commissioner of Oudh should be reversed, and the 
appeal to that Court should be dismissed with costs ; and that 
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the order of the officiating Subordinate Judge ` of Barabanki ES 
should be restored. 1906, 

On the sth of July 1905 the appellants applied that | Chandhi Mehdi: 
this appeal, which was at that time set down, should stand Hasan 


over until the November-sittings. Their Lordships assented to Muhamed Hasan, 
this course, but ordered the appellants to pay, in any event, the 
respondent’s costs of that application and of the case orders 
which the respondent had been compelled to take out. The 
respondent must pay the costs of this appeal, but must be k 
allowed to set off against them the costs mentioned above. 


Bir Ford North, 
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Mapras.] 
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Civil Procedure Code (Act XIV of 1882), Seo, 601—Privy Council, appeal to— 


Leave to appeal—Certifioate, refusal of, grounds to be stated, 


Ths High Oourt in refasiny a cartifizate for leave to appeal to His 
Majesty in Council should state the grounds on which it is refused, 


Application by the Defendant. 
Application for apop leave to appeal to His Majesty. in 


` Council 


The defendant’s application for leave to appeal to His 
Majesty in Council was refused by the High Court in the follow-. 
ing terms :— 

“Upon perusing the petition and the grounds of appeal 
to His Majesty in Council and upon hearing the arguments 
of Mr.. K.P. Subramania Sastiar, vakil for petitioner, it is 
ordered that this petition be and is hereby dismissed.” 


Thereupon the defendant applied for special leave. 
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Their Lordships’ judgment was delivered by 


Lord Davey. —Their Lordships donot think that this is a 
case in which they can advise His Majesty to grant special leave 
to appeal. Their Lordships desire to add that it would be 
convenient if the High Court, on future occasions, in refusing a 
certificate for leave to appeal, would be good enough to state the 
grounds on which they refused it. 


M. K. M. UPORI refused 


APPELLATE CIVIL. 


Before Mr. Fustice Rampini and Mr. Fustice Mookerjee. 
RASIK LALL DUTT AND OTHERS 


v. 
BIDHUMUKHI DASI, BY HER HUSBAND DURGA CHARAN ` 
BOSE AND ANOTHER.* 


Oode of Civil Procedure (XIV of 1883) Ssoz. 440 to 4602 and 463—Swite by 
lunatics not adjudged to be so under Act XXXV of 1858, whether main- 
tainable—Lunatics -Nemt friend—Equity—Landlord and tenant—Non- 
transferable holding, usufructuary mortgage of —Hjeot ment, 


The Code of Civil Procedure is not exbaustive aa to the powers of a Court 
in matters of procedare. In cases where no specific rule existe, Courts are to 
act according to justice, equity and good conscience, 

Panchanan Singha Roy v. Dwarka Nath Roy (1) and Hukum Chand Baig 
v, Kamalanand Singh (2) referred to. 

"The Code makes no provisions for the representation of lunatics who have 
not been adjudged to be so under Act XXXV of 1858, . 

« A Court hag, therefore, an inherent power to determine -whether a party to 
a suit is a lunatic or not, and to make an order for the appointment of a next 
friend or a guardian ad litem. A Oourt can allow a lunatic who is not go 
adjudged to sue through her husband as her next friend. 

Subbaya v. Buthaya (8) dissented from. 

Nabbu Khan v. Situ (4), Praarukhram v. B x Ladkor (5) and Kadala 
Reddi v. Narisi (6) followed. 

` When a tenant of a non-transferable holding executes an asufrne 
mortgage of it, places the mortgagee in possession and abandons the village, 
the landlord ig entitled to eject the mortgagee as a trespasser, 

Krishna Chandra v, Miran (7) followed. 

* Appeal from Appellate Decree No 297 of 1908, inst the decree of 


B. O. Mitra, Esq., District Judge of Jessore, dated 18th ovember 1904, affir- 
ming the-dectee of Babu Shyama Charan Ohakravartt, dated 29th July 1904. 


Q oono L. J., 29. (4) (1807) I. L. È., 20 Al, 2. 


1905) 8 0. L. J., 67. 8 (1899) I. L R, 23 Bom. 658. 
(8) (1868) I L. Bu 6 Mad 830. (6) (1901) I, L. R., 24 Mad. 504. 
(D (1908) 8 C. L. J. 222. 
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Appeal by the Defendants. 

Suit for ejectment and khas possession of land. 

The material facts and arguments are fully set out in the 
judgments. 

Babu Surendra Chandra Sen for the Appellants. 

Babu Jyoti Prosad Sarbadhikary for the Respondents. 

The following judgments were delivered :— C. A. V. 

Rampini J.—The plaintiff is a lunatic and is represented 
"by her husband as her next friend. She has obtained a decree 
for khas possession against the defendants. 

The defendants 2 to 4 appeal. 

The pleas taken on their .behalf are, (1) that as the plaintiff 
has not been adjudged a lunatic under any law, she cannot sue 
by her husband as next friend, (2) that the lower Court has not 
decided the question whether the . lands of the appellants consti- 
tute a tenure or a holding and (3) that as they are mortgagees in 
possession, the plaintiff cannot eject them. ` 

In support of the first plea, reliance is placed on the terms 
of section 463. But the rulings of the Allahabad, Bombay and 
Madras High Courts in Wabbu Khan v. Situ (1), Fransukhram v, 
Bat Ladkar (2) and. Kadala Reddi v. Narist (3) show that the 
provisions of section 463 are not exhaustive and that a lunatic 
may sue through a next friend, even though not adjudged a 
lunatic under any law. If the lunatic were a .defendant not 
adjudged to be so under any law, it might amount to a denial of 
justice to hold that he could not be sued, until application were 
made to have him adjudged a lunatic under some law. 

I, therefore, consider that we should follow the rulings 
above cited. 

The question as to whether-the defendants occupy lands 
appertaining to a tenure or holding has been practically decided 
by the lower Court. It has been’ found that they have no 
permanent or transferable right in these lands, and that their 
mortgagor had note either. That being so, whether the lands 
they occupy belong to a tenure or holding is immaterial, as in 


“either case the plaintiff is entitled to eject them. 


The third plea of the appellants is concluded by-the ruling 
of this Court in Krishna Chandra Datta Chowdhury v. Miran 


.Bajanta (4). 


I would, therefgre, dismiss this Set with costs. 


(2) (1897) L L. R. 20 Al, 2, (8) (1901) L L. B. 24 Mad. 504, 
(2) (1899) L L, R. 28 Bom, 653, (4) (1908) 8 O. L. J, 222. 
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Mookerjee J.—The plaintiff-respondent commenced. the 
action, out of which the'present appeal arises, for declaration of 
title to immovable property and for ejectment of the defendants 
therefrom. The husband of the plaintiff alleged that she was a 
person of unsound mind and obtained leave from the Court to 
carry on the suit as her next friend. The plaint stated that one 
Kali Charan Bhadra held the lands in dispute under the plaintiff 
as tenant with a non-transferable right, that Kali Charan had 


granted a usufructuary mortgage in favour of defendants 2 to 4° 


and had placed them in possession, and that subsequently his 
equity of redemption had been purchased at an execution sale by 
the first defendant. The plaintiff accordingly prayed for declaration 
that none of the defendants had acquired any valid title to the 
lands and also for a decree for ejectment, The Courts below 
have given a decree in favour of the plaintiff. The defen- 
dants have appealed to this Court, and on their behalf the 
decision of the lower Appellate Court has been challenged 
substantially on two grounds, namely, frsé, that inasmuch 
as the plaintiff has not been adjudged a lunatic under Act 
XXXV of 1858, it was not competent to her husband to 
prosecute the suit on her behalf, and secondly, that assuming 
the holding to be non-transferable, the defendants have 
acquired a good title under the usufructuary mortgage. In 
my opinion, neither of these contentions can be successfully 


‘maintained. 


As regards the first point taken on behalf of the appellants, 
it is pointed out by the learned vakil, who appears for them, that 
while Ch. XXXI of the Civil Procedure Code provides for the 
conduct of suits by and against minors, whether or not a guardian 
has ‘been appointed for such minors under Act VIL of 1890, 
section 463 contains a provision for the conduct of suits by or 
against persons of unsound mind, only when such persons have 


‘been so adjudged under Act XXXV of 1858 or under any other 


law for the time being in force. From thi§ circumstance, the 
learned vakil for the appellant invites us to draw the inference, 
not only that the legislature intended that the provisions 
contained in sections 440 to 462, which are primarily applicable to 
miztiors; shall be limited in application only to such persons of 
unsound mind as have been so adjudged under the Lunacy Act, 
but also that the legislature intended that no person of unsound 
mind shall sue or be sued till he has been adjudged to bea 
lunatic. In support of this position he places reliance upon the 
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case of Subbaya v. Buthaya' (1). In my opinion, the contention is 
unsound, and is based upon the fallacy that the Code of Civil Pro- 
` cedure is exhaustive. As was pointed out by my brother Woodroffe 
and myself in Panchanan Singha Roy v. Dwarka Nath Roy (2), and 
Hukum Chand Baid v. Kamalanand Singh (3), the Code of Civil 
Procedure was not intended to beand is not exhaustive. The Code 
does not affect the power and the duty of the Court in cases where 


no specific rule exists to act according to equity, justice and good 
e 


conscience, though in the exercise of such powers, it must be 
careful to see that its decision is based on sound general principles 
and is not in conflict with them or the intentions of the legisla- 
ture. The Courts in this country have, in matters of procedure, 
powers beyond those which are expressly given by the Code of 
Civil Procedure, which binds the Courts only so far as it goes. 
The powers of the Court are not rigidly circumscribed by the 
provisions of the Code and I cannot assent to the theory that the 
Court has no power to make a particular order, though it may 
be absolutely essential in the interests of justice, unless some 
section of the Code can be pointed out asa direct authority for 
it. As regards the matter now before us, it is clear that the 
Code is imperfect. Sections 440 to 462 embody various provisions 
applicable to suits by or against minors, including those who have 
“.not statutory guardians. When we come to section 463, however, 
we find that the provisions applicable to minors are extended only 
to such persons of unsound mind as have been duly adjudged to be 
such. The Code, therefore, makes no provision for the representa- 


tion of lunatics who may be plaintiffs or defendants but who have | 


not been adjudged as persons of unsound mind. Under such cir- 
cumstances I must hold that the Court, in which a suit has been 
instituted by or against such a person, Has an inherent power to 
determine whether a party, who is alleged to be a lunatic, is really 
so, and if he is found to be a lunatic, to make an order for the 
‘appointment of a next friend or a guardianad litem. If any other 
view were maintained, the consequences might be extremely incon- 
venient and there might be a failure of justice, for instance, during 
the pendency of the proceedings under Act XXXV of 1858, 
the right of suit of the lunatic may become barred by limitation ; 
or if the lunatic is proposed to be made a defendant, the intend- 
ing plaintiff would be obliged to take recourse to proceedings 
under the Lunaay Actpbefore he could be permitted to institute 


(1) (1888) I. L. R. 6 Mad. 380. (2) (1905) 3 O. L. J. 29. 
(8) (1908) 3 O. L. J. 67. . 
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Orern. his action. No intelligible reason has been assigned in support 


1906. of such a procedure, In other systems of law, such a procedure 
Rasik Lill Dutt. is not considered necessary ; see, for instance, Story on Equity 
ms dhumukbt- Dast Pleadings, sections 64 to 66 and section 70, where it is pointed 
by herhusband out, that if a lunatic has no committee or if the interests of the 
Durga Charan Bose. committee have clashed or may clash with the interests of the 
Mookerjes, J. - lunatic, informations are exhibited by the Attorney-General 
Bi on behalf of the lunatic, because lunatics are under the peculiar | 
protection of the Court ; and in such cases, the lunatic is named 
as the party, and a third person is named as the relator in order 
that he may be answerable for the costs. Similarly, if the defen- 
dant is a lunatic, who has not been so found by an inquisition, 
and who has therefore no committee or if the defendant is an 
adjudged lunatic, but the committee has an interest opposite to 
that of the person whose property is entrusted to his care, an 
order may be obtained for appointing another person as guardian 
ad litem for the purpose of defending the suit. See also Daniel 
on Chancery Practice, yth Edn. Vol. I Ch. Il. Sec. XXI. 
pp. 133-139. The question of the right to sue of persons of 
unsound mind, not so found by inquisition, was recently dis- 
cussed by the Court of Appeal in England in Didisheim v. 
London and Westminster Bank (1), in which it was held that vs 
an action brought in a proper case in the name of a lunatic not” 
so found, by his next friend, for the recovery of his property 
‘may, in the absence of any lunacy-proceedings, be maintained 
without the sanction of the Court in Lunacy, Lord Lindley, 
M. R. in delivering the judgment of the Court observed, that 
in Chancery, it has long been the settled practice to institute 
suits in the names of lunatics not so found by inquisition, by 
a next friend. No doubt, when a suit is brought on behalf of 
a person alleged to be a lunatic, by a next friend, the Court 
may investigate whether the plaintiff is a luntic, and whether 
the person who desires to act as next friend,is a fit and proper 
person, and the Court may also perhaps, as a check on reckless 
and improper proceedings, direct an enquiry as to the propriety 
of the suit or to the conduct thereof. I must hold, therefore, 
dissenting from the contrary view taken in the case of Suddaya 
v. Buthaya (2), which is founded on the theory that the Code 
of Civil Procedure is exhaustive, that it is competent to the-Court 
to allow a lunatic to sue through his nexffrein® and to appoint‘a 


(1) (1900) 2 Ch. 15, . (2) (1883) LJ, BR. 6 Mad, 380. 
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guardian ad litem where the lunatic is a defendant, although in CIVIL, 
either case, the lunatic may not have been so adjudged under the 1906 : 
Lunacy Act. The view I take is in accordance with that taken Rasik Tall Dutt 
by the Allahabad High Court in Waddu Khan v. Situ (1), by the to 
Bombay High Court in Venkatramana v. Timappa (2), Kirparam v. eeri 
Modia (3), and Pransukhram v. Bai Ladkar (4) and by the Madras Durga Charan Bose. 
High Court in Kadala v. Narist (5). The first point taken ‘on Mookarjes, J. 
behalf of the appellants consequently fails and must be over-ruled. ' “ip 

As regards the second point taken on behalf of the appellants,’ 
it has been found by the Courts below that the original tenant has 
abandoned the holding and has left the village. It is suggested, 
however, that the defendants are not trespassers as they are mort- 
gagees in possession. This contention is clearly opposed to the 
case of Krishna Chandra v. Miran (6), and there can be'no doubt’ 
that when the tenant of a non-transferable holding executes ` a 
usufructuary ‘mortgage of it, places the mortgagee in possession, 
abandons the holding and leaves‘the village, the landlord ‘is’ 
entitled to treat the mortgagee as a trespasser and to ask for his š 
ejectment. The second point taken on behalf of the appelant 
consequently fails. : 

The result, therefore, is that the ieee made i the Court 
of appeal below must be affirmed and this appeal dismissed 
with costs. 


=S: l Appeal dismissed. 
(1) (1897) I. L. R. 20 All, 2. (4) (1899) I, L. R, 23 Bom, 853, 
o (1891) I. L. R, 16 Bom. 132. (6) TOH L. R. 24 Mad, 604, 

) (1894) I. L. B. 19 Bom, 135. (6) (1908) 3 O, L. J, 222. 
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‘Before Mr. Justice Ghose and Mr. Fustice Gasperss. 
KAMIZUDDI PATARI 


: oa Orvin, 

‘ v. EN 
- 1906, 

FAUZDAR KHAN. mye 


April, 23, 24, 
Burgties, eweoution against—Burety- bond—Agreament to pay debt of judgment- i 
debtor—Remedy “of deores-holder—Separate suit—Ewsontion, levy of— 
Equitable estoppel— Waiver. 


Where in execution of a decree the EPEE -was arrested and 
brought before the Court and some sureties for the judgment-debtor put in a 
surety-bond covenanting to pay the money -to the decree-holder in- the event 
‘of the judgment-debtor not paying it within a given time and agreed that, in 
default, the decree-holder would be at liberty to realize the money by suction- 
Bale of their immovable and movable property and by arrest ; and when the 

* Appeal from Order No. 49£ of 1905 against the order of W. B. Brown, 


Kaq., District Judge, Tipperah, dated the 11th August, 1908, reversing that of 
Baba Hem Kumar Neogi, Munsiff, Chandpar, dated the 31st May, 1905. 


Ta 
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CIVIL. decres-holder sought to execute his decree against the sureties, they came in‘ 
1908. and applied for and obtained time to pay in the money, which, however, they, 
oe. failed to do, and the decree-holder again applied for execution of his decree 
Kamisuddi Patari. against the sureties, 
E tae Khan. Held, that strictly speaking the decree-holder could not realize the money 
a - from the sureties by levying execution but that a suit would have, in an, 


ane e 0R ordinary case of the kind, to be brought for the realization of the same. 

= 7 That the sureties having by their acts and conduct waived their right to. 

oo oppose the levying of the debt by exeontion, they were estopped from saying 
that the execution could not be levied against them, . ne 

The Court before which execution was applied for against the sureties had | 

general jurisdiction over the subject-matter, and though the proper course of the 

decree-holder was to institute a separate suit to enforce his remedies against’ 

the sureties, still having regard to the agreement that was come to and the 

conduct of the sureties in the previous proceedings, it ought to be taken that: 

they waived their right of insisting upon such separate suit being brought, 

against them, 


Sadasiva Pillai v, Ramalinga Pillay (1) and B. Coventry v, Talsi Prasad ™ 
Narayan (2) referred to and followed, 
Appeal by the Decree-holder. 


Application to execute a decree against some sureties of’ 
the judgment-debtor. f 


. 


\ 


The facts of the case appear from the judgment. 
Mr. G. Sircar for the Appellant. 


Moulvies Serajul Islam, Nuruddin Ahmed (for M. Syed. / 
Shamsul Huda j for the Respondent. 

The judgment of the Court was delivered’ by — 

Ghose J.—This is an appeal by the decree-holder against an 
order of the District Judge of Tipperah refusing his application 
to execute a decree against certain sureties. It appears that the 
decree-holder obtained a decree against the judgment-debtor, and 
in course of execution thereof the judgment-debtor was arrested 
and brought before the Court. Thereupon, the opposite party 
put in a surety-bond covenanting to pay the money due to the 
deéree-holder, in the event of the judgment-debtor not paying it 
within a month. The material part of the surety-bond is as 
follows :—-'' To enable the judgment-debtor to collect and bring 
the amount within one month, we become his surety, and under-. 
take in writing, that, if the defendant does not pay the money’ 
within a month, we jointly or severally shall pay the aforesaid’ 
amount in this Court. If we do not pay the #foresafd sum, then’ 


` (1) (1875) L. R. 2 I A, 219; 15 B. L, B. 883. (2) (1904) 8 0. W. N. 672. Š 


| f » Vor. IV.) » HIGH COURT. 


. he, that is to say, the decree-holder, “will be at -liberty to 
realize the above sum by auction-sale of our immovable and 
movable property and by arresting us” and so on. The judgment- 
debtor did not pay the money within the given time. There- 
‘upon, the decree-holder sought to execute his decree against the 
sureties, The sureties came in and applied for two months’ time 
to pay in the decretal amount, and this time was allowed. 

-~ They, however, did not keep their promise, and the decree- 

e holder had again to apply for execution, the result being that the 
properties of one of the sureties were sold up. This sale was 
however subsequently set aside upon some ground or other, and 
eventually the application, out of which the appeal now-before us 
has arisen, was presented by the decree-holder with a view to 
realize the amount due to him, by execution against the sureties. 

The surety-bond, to which we have already referred, professed 
to be one under section 336, Code’ of Civil Procedure, but. the 
terms of the bond were somewhat outside the scope of .that 
section. However that may be, the Court of first instance, 
before which the execution was applied for, held that the money, 
which the surety undertook to pay to the decree-holder, could 
not, in ordinary course, be realized in execution, and thata 
separate suit would have to be brought for recovery thereof; 
but having regard to the circumstance of the particular case, 

was also of opinion that the sureties had waived their right to 
raise the objection that they raised, namely, that the decretal 
amount could not be levied in execution, and that there was, as it 
were, an equitable estoppel against them by reason-of their 
conduct in the previous proceedings. The Munsiff accordingly 
held that the execution could be enforced against the sureties in 
question, 

On appeal, the learned District Judge has come to a different 
conclusion. He is of opinion, that it was not open to the 
aan G to realize the money due to him, by execution 
against the sureties, and that the only remedy that was open to 
him was 'to bring a separate suit for recovery of the money. 
It may be open to doubt whether it was not in the contemplation 
of the parties, when the security-bond was put in, that in the 

- event of the judgment-debtor not paying the amount decreed 
against him .within the time appointed, the sureties could make 
themselves liable so that the decree could be executed against 

_them, and that t would not be necessary for the decree-holder 

to bring a separate suit against them. The words of the security- 
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bond which we have particularly in view are as follows :—" If 
the .defendant does not pay the money within a month, we 
jointly or severally shall pay the aforesaid amount in this Court. 
If we do not pay the aforesaid sum, then he will be at liberty 
to realize the above sum by auction-sale of our immovable and 
movable property and by arresting us.” It would rather seem 
that the sureties agreed that, inthe event of the judgment- 
debtor not paying the amount within the given time, it should 
be open to the decree-holder to levy execution against them, and 
that it would not be necessary for him to bring a separate suit. 
‘However that may be, we agree with the learned judge in hol- 
ding that, strictly speaking, the money could not be realized by 
execution, but that a suit would have, in an ordinary case of the kind, 
to be brought, for the realization thereof. But the question that 
arises in this case is whether there is not an equitable estoppel 
against the surety (the opposite party), by reason of his conduct in 
the preyious proceedings to which we have already referred. The 
security-bond was executed on the roth January 1902, and any. 
suit that might be based upon such security-bond would now seem 
to be barred by limitation. Had the surety raised the question, 
which he has now raised in the proceedings, to which reference 
has already been made, and ifthe objection raised by him had 


been successful, the decree-holder might have at once brought a ~~~ 


suit to enforce the security-bond against him. But the surety 
came in and applied for time to pay the decretal amount and 
time was allowed; and subsequently when,upon another applica- 
tion of the decree-holder for execution of the decree against 
him, his property was attached and sold (though the sale was 
afterwards set aside), even then he did not raise any objection 
that execution could not be had against him, but that the only 
remedy of the decree-holder was by a separate suit. It is by 
reason of his conduct in these proceedings that he has allowed, so 
to say, the remedy of the decree-holder upon the security-bond 
to be now barred by limitation; and the question is whether, in: 
equity, he should now be allowed to raise the objection which he 
did not raise in those proceedings. The Munsiff, in support of 
the view that he took, referred to the case of B. Coventry v, 
Tulshi Prasad Narayan (1). The learned judge of the Court below 
has expressed the opinion that that case has really no application 
to the present case. No doubt the facts of that case are different - 


s 


(1) (1904) 8 O, W. N. 672, 


r 
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from those with which we are now concerned, but the question is “CIVIL. 
‘whether the same equitable rule of estoppel, which was applied in 1908. 
-that case should not be applied to the facts of the present Case. yp, isuddi Patari 
‘There, the decree-holder applied for execution of his decree v. 
-Fauzdar Khan. 


arid prayed for substitution of the heirs of the deceased judgment- wees 
debtor, and for attachment and sale of the properties in the “Ghose, J 
-posséssion of the heirs, and notice was issued under section 248 —_ 
‘of the Code of Civil Procedure, to show cause why execution 
‘should not be issued: no cause was shown, and the Court directed 
the issue of attachment and sale of the properties as prayed for, 
without any objection on the part of the heirs, who applied for 
and obtained time to pay up the decretal debt and waived their 
right to the issue of a fresh proclamation, and paid part of the 
‘decretal debt. Subsequently, however, they objected to the 
execution going on, on the ground that the properties attached 
were joint-family-properties of a Mitakshara family, that they 
- wwere in possession by right of survivorship, and not as heirs of 
their father, and that such properties could not be sold, after the 
death of the father, in execution of a decree against him. And 
the learned Judges, who had to deal with the case, held that the 
heirs of the judgment-debtor having by their acts and conduct 
-waived their right, if any, to oppose the levying of thé debt 
by execution, the substituted judgment-debtors’ were estopped 
om saying that the decree was incapable of execution against 
them, and accordingly they allowed the execution to proceed. 
In the course of the judgment which was then delivered, the 
following remarks, which are pertinent to the present case, were 
made :—If the respondents had successfully objected to the 
order of the 24th August 1901 and the rsth March 1902, the 
appellants could, at once, have brought a suit for the decretal 
amount against them. They are now possibly barred from this 
course by the statute of limitation and are thus gravely pre- 
judiced by the respondents’ action in not challenging these orders 
at the time they were made.” And the learned Judges were of 
opinion that, though the proper course was to bring a separate suit 
for levying the amount decreed to the decree-holder against the 
heirs of the judgment-debtor, still, having regard to the:conduct 
of those heirs in the previous execution-proceedings, there was an 
equitable estoppel against them, in saying that the execution 
could not be Jeviedpagainst them. The principle which was 
` adopted in the case of B. Coventry v. Tulshi Prasad Narayan (1) 
(1) (1904) 8 0, W. N, 672 l 


OIVIL, 
1906. 
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is a principle thať was laid down by the Judicial Committee 
in the case of Sadaswa Pillai v. Ramalinga Pillai (1). 
.The facts of that case are shortly set out in the judgment 
delivered by this Court in the case to which we’ have already 
referred, and the Privy Council, in applying the rule of equitable 
ertoppel against the judgment-debtors, among other matters, 


observed as follows :—" They conceive that this liability made the. 
accounting ‘a question relating to the execution of the decree,’ `g 


within the meaning of the latter clause of the section. But 
even if it did not, they think that upon the ordinary principles 
-of estoppel, the respondent cannot now be heard to say that 
the mesne profits in question are not payable under the decree, 
Nor do they feel pressed by the observations made by Mr. Justice 
Markby in the case of Zkowri Sing v. Bijaynath Chattapadhya (2).” 
Their Lordships then went to observe as follows :—" The Court 
here had a general jurisdiction over the subject matter, though 
the exercise of that jurisdiction by the particular proceeding 
‘may have been irregular. The case, therefore, seems to fall 
‘within the principle laid down and enforced by this Committee 
in the recent case of Pisani v. Attorney-General of Gibraltar (3), 
in which the parties were held to an agreement that the 
questions between them should be heard and determined by 


proceedings quite contrary to the ordinary cursus curiae.” The ” 


Court, we may here observe, before which the execution 
was applied for, against the sureties, had general jurisdiction over 
the subject-matter and though no doubt the proper course of 
the decree-holder was to institute a separate suit to enforce his 
remedy against the sureties, stil, having regard to the agreement 
that was come to, and the conduct of the sureties in the previous 
proceédings, it ought to be taken that they waived their right 
of insisting upon such separate suit being brought against them. 
If we were to give effect to the objection now raised, it would 
cause serious injury to the decreé-holders ; and we do not think 
that the Court should, in the circumstances, allow such injury 
to be caused. Upon these grounds, we are of opinion that the 
order of the Court below should be set aside and that of the 
Court .of first instance restored with costs.. We assess the 
hearing fee at two gold mohurs in this Court. 


B. M. Appeal decreed. 


(1) (1878) L.R, 2 L A. 219 ; 15 B. L. R. 383 at 408, OSX1870)% B. L, B. A. O. 118. 


(3) (1878) L. B. 6 P. O, 516, 
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Before Mr. Fustice Brett and Mr., Geis’ Gupita. 
MAHOMED TAKI REZA AND ANOTHER 


UA 
W. A. THOMAS AND OTHERS.* 


Transfer of Property Act (IV of 1888), Seos, 82, 89—Order absolute—Notice— 
Oontribvtion— Purchase by mortgagee. 
No. notice is necessary to be given to the mortgagor before an order absolute 
e for sale is made under Sec, 89 of the Transfer of Property Act. 

Where certain properties along with others are subject te two mortgages 
in favour of the same person, and the mortgagee has purchased and obtained 
posseasion of such properties in a gale in execution of his decree on the first 
mortgage, such properties are liable to contribute to the discharge of the 
second mortgage-debt, and when a decree is obtained upon the second mortgage 
and sought to be executed, there must be a deduction from the amount of 
the second decree of the sum payable as such contribution. i 

Bishoshur v. Ram Sarup (1), Nawab Azimut v. Jowahir (2) and ii 
Y. Kamini (8) followed. 

Appeal by the mortgagors, judgment-debtors 


Execution of a mortgage-decree. 


The material facts and arguments appear from the judgment. - 


. Babu Khetra Mohan Sen for the Appellants. 


Mr. S. P. Sinha and Babus Digambar Chatterji, and l Fo. 


Gopal Ghosha for the Respondents. 
The judgment of the Court was as follows :— 


\Brett J.—This appeal arises out of an order passed in the 
execution of a mortgage-decree. ‘On the 29 March 1888, two 
mortgages were executed by the present appellants in favour of 
the respondents Mr. Thomas and others: and, in those two 
bonds certain properties were hypothecated as security, amongst 
which four were common to both mortgages. These are 
Nos. 12, 13, 14 and 6 in the present case. On the 29th of July 
1895, the mortgagee obtained a decree on one of the mortgages, 
and on the 3rd -January 1899, he applied for execucution of 
that decree, and on the 16th December 1899, the mortgaged 
‘property was sold. The decree-holder at the sale purchased 
the properties Nos. 12, 13; 14 and 6, as well as other properties: 
and, on the rsth May 1901, he obtained delivery of poe 
of these properties from the Court., 

On the 26th May 1899, the mortgagee obtained a decree 
* Ap from @rder N®. 174 of 1908 against an order of Babu Mati Tal 
Haldar, Subordinate Judge, Monghyr, dated the 4th April 1903, 


(1) (1900) L L. B.22 All. 284. (2) (1870) 13 M. L A. 404. 
(8) (1878) I, L, R. 4 Cale. 475. 
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on the.second mortgage, and, afterwards had the decree made 
absolute, without issuing notice to the judgment-debtors, the 
present appellants. On the 3rd.J uly 1902, he applied for execu- 
tion of this decree, praying that the properties other than the 
four already mentioned, of which he had purchased the equity 
“of redemption under the sale in satisfaction of the first mortgage, 


„Should be sold first, and in the event of the full amount not 
‘being realized from them, then the four properties which he had, ` 


purchased should be put up for sale. Onthe 11th August 1902, 


‘the present appellants filed objections of which the two follow- 


ing are important and have been pressed on the appeal: irst 


‘that the decree ought not to have been made absolute and the 
‘properties sold without the issue beforehand of a notice to the 
“mortgagor, and, secondly, that as the decree-holder himself has 
.purchased some of the properties, the subject of the mortgages 


and those properties are liable to contribute rateably to the 
discharge of the mortgage-debt, therefore there must be a deduc- 
tion from the decree under execution tothe extent of the 
amount to be contributed by those properties. 

The Court of first instance over-ruled both the objections 
and directed that execution should proceed as ae for by the 
decree-holder. ` 

The judgment-debtors have appealed, and in support of ‘their 
appeal, the two points already noticed have been pressed. As to 
the necessity for a notice prior to the decree absolute for ee 
of the properties, the Full Bench case of Brbee Tulsi 
Harihar Mahato (1), on which the appellants rely, doesnot th in 
our opinion support their case ; and the other case of Narayana 
Reddi v, Papayya (2), to which we have been referred, does not 
appear to be.in point, as it is not suggested in this case that. 
the judgment-debtors wished to apply for any extension of 
time in which to pay off the mortgage-debt, nor was any such 
fact mentioned in the petition of objection. 

In support of the second point, the appellants rely on 
section 82 of the Transfer of Property Act and the following vi 
vases ; Brsheshur Dial v. Ram Sarup (3) a Full Bench decision 
of the Allahabad High Court, Nawab Astmut Ali Khan ~. 
Fowahir Sing and others (4), Kali Prosonno Ghose v, Ramin 


e . . 
` (1) (1904) I. L. R. 82 Calc. 258, o) (1900) I. D. R. 22 AIL 984, ` 
(2) (1898).I. L. B. 22 Mad. 188. (4) (1870) 18 M. I. A. 404, 


(5) (1878) I. L. R. 4 Calo, 476, 


~ e 
fai 
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On behalf of the respondent, the-learned counsel admits 
that under the law, the judgment-debtor is entitled to claim 
that the four properties, which were purchased by the decree- 
holder subject to the incumbrance of the second mortgage, are 
liable to contribute rateably to the debt secured by the second 
mortgage, after deducting from the value of each the amount of 
the prior incumbrance to which it was subject at the date of 
the mortgage. But he contends that as no definite ground to 
that effect was made in the petition of objection, such acon 
cession should only be granted in these execution-proceedings 
on terms ; and he suggests as fit terms, the payment of all the 
costs and of the interest due on the mortgage-debt. In this 
case, however, the decree-holder was asking for more than he 
was strictly entitled to, and the judgment-debtors replied by an 
attempt to evade all further liability. We are inclined to think 
that in this case both parties were equally to blame. 
= Accordingly, we set aside the order.of the Subordinate 
Judge and direct that he do proceed in accordance with the 
provisions of section 82 of the Transfer of Property Act, and do. 
ascertain the amount which the properties purchased by -the 
decree-holder are liable to contribute to the discharge of the’ 
debt ; that is to say, that he do ascertain, a portion of the-debt 
which will bear the same ratio to the whole amount of the debt, 
the value of the properties purchased, calculated in the manner 
down in section 82 of the Transfer of Property Act, bears 
e value of the property comprised in the mortgage, and 
educting that amount from the mortgage debt, do issue 
n in accordance with the prayer of the decree-holder, 
e rest of the properties covered by the mortgage, for 
of the balance of the debt. 
the circumstances, we direct that each party do bear 
s. 









Appeal allowed’; cause penidided, 
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Before Mr. Fustice Mitra and Mr. Fustice Ormond. 


PRAVAT CHANDRA GANGOPADHAYA AND OTHERS at 
v. 


CHERAG ALI* 


Evidences Act (I of 1872), Section 91— Consideration and terms of a oontract— 

Bengal Tenancy Act (VIII of 1885), seation 29 clause ( b) and provisos 

(ii) and (tii). 

The consideration fora contract is not one of its terms within the meane 
ing of section 91 of the Evidence Act. ° 

Plaintiff sued for a declaration that a kabuliyat executed by him agreeing 
to pay rent enhanced at more than 2 As, in the Rupee over the previous 
rent, was void. . 

Hold, that evidence to shew that the tenant re the kabnliyat for 
enhanced rent in consideration of improvements effected by the landlord, was 
admissible, although the kabuliyat contained np mention of such improvements, 

Held also, that an agreement to pay an enhanced rent, in case the tenant 
raises a particular crop, is not protected by proviso (iif) to Bec, 29 of the 
Bengal Tenancy Act. 

An agreement to pay enhanced rent at more than 2 As, in the rupee is 
not valid, because it is executed in consideration of the avoidance of certain 
stringent terms of a previous lease. 

Sheo Sahay v. Ram Rachia (1), and Nath Singh v. Damri Singh’ (2) 
distinguished, 

Appeal by the Defendants, - 
Suit by a tenant to set aside a kabuliyat. 


The material facts and arguments are set out in the judgme 

Mr. S. P. Sinka, Babu Dwarka Nath Chakravarti and 
PriyaNath Sen for the Appellants. 

Babus Lal Mohan Doss and Jnanendrnaath Bose 
Respondents, 

The judgment of the Court was as follows :— - 


Mitra J.—On the 28th Bhadra 1309 the plaintiff, 
respondent before us, executed a kabuliat in fav 
defendants, the appellants before us, agreeing to 
certain plots of fand at the rate of Rs. 39-10. 
plaintiff or his predecessor in title, had executed 
favour of the same defendants for the same lands ag 


ha 
















rent at the rate of Rs. 24-4. The enhancement s 2 
more than 2 annas in the rupee and contravenedĝso, Xx 
of clause (b) of section 29 of the Bengal Tenancy Jəpy to Shy 


*A from Appellate Decree No, 189 of 1905 agairo, 
L. Palit , District digs of Faridpur, dated 23rd Decem Tə 
a decision of Babu Shyama Kanta Nag, Manak, Ohial jp, D 
December 1903, 

(1) (1891) I, L. R. 18 Cale, 333. (2) (1900) I, L. R. Pnoy ° 
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The plaintiff asked in the suit for a declaration that the 

kabuliat executed by him was void, he having executed it under 

~ coercion and undue influence and it having contravened the 
provision of clause (b) of section 29 of the Bengal Tenancy Act. 


The lower „appellate Court, without going into the question ` 


of coercion and undue influence, has decreed the suit, holding 
that the rent enhanced was more than 2 annas in the rupee and 
a the kabuliat was not binding on plaintiff. 

The defendants in their answer to the suit attempted to justify 
the enhancement, by setting up the case of improvement by 
excavation of a canal such as is contemplated in proviso (ii) of 

` section 29 of the Act. They further pleaded that there were 
stringent conditions in the lease of 1883, and the plaintiff executed 
the kabuliat for enhancement of rent, avoiding these stringent 
43 conditions. 
` The learned District Judge on appeal has held that evidence 
as to improvement effected by the landlord could not be gone into, 
inasmuch as the document of the 28th Bhadra 1309 B.S., did not 
` refér to any such improvement, and under section 91 of the 
Evidence Act, evidence of such improvement is inadmissible. 
He has also held, that the enhancement was more than two annas 
Š _in the rupee, not because of the settlement of any dispute 
between the parties, and was unwarrantable even if the present 
buliat expunged the stringent clauses of the former kabuliat. 
The defendants have urged in this appeal, frst, that evidence 
ards the improvement effected by them and evidence of the 
t enhanced rent was agreed to be paid in consideration of 
provement, should have been admitted and the lower 
Court should have come to a finding in their favour ; 
hat the kabuliat executed by the plaintiff was good, 
ing the enhancement of more than two annas in the 
ch as the tenant derived considerable benefit by the 
ew agreement, the stringent Reactions in the old agree 
having been avoided? 

Weare of opinion that as regards the first argument addressed’ 
to us, the appellants are right. Section 91 of the Evidence Act: 
says, ‘When the terms of a contract or of a grant, or of any 
other disposition of property, have been reduced to the form of 
a document, and in all cases in which any matter is required by 
law to be reduced to the form of a document, no evidence shall 
be given in -proof of the terms of such ame grant or other 
“disposition of property, or of such matter.” "The consideration 
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for enhanced rent does not constitute a term of the contract or of 

the disposition of the property in this case. The contract 
between the parties was, that the raiyat should hold a certain 
quantity of land on payment of a certain amount of rent in 
certain instalments. The consideration of the contract is different 

from fhe terms of the contract itself, and we do not see why the 
provisions of section 91 of the Evidence Act should prevent 

the defendants from giving evidence of the consideration forthe `~ 
contract. Neither the Bengal Tenancy Act nor the Indian * : 
Evidence Act requires, that the statements as to consideration 
should be contained in a document and that the document should 
be registered. 

We are, therefore, of opinion, that the learned judge in 
the Court below ought to have gone into the questions in- 
dicated above, namely, was any improvement within the meaning 
of the Bengal Tanancy Act effected by the landlord before the 
execution of the kabuliat by the plaintiff, and whether the 
plaintiff agreed to pay enhanced rent in consideration of such 
improvement. If these questions are answered in favour of the 
defendants, a further question would arise, which was not decided 
by the lower appellate Court, namely, whether the kabuliat was 
executed by the plaintiff under coercion or undue influence. 
~ As regards the second question, argued before us, namely, 
that the kabuliat at enhanced rent was executed in consideratio 
of the avoidance of stringent conditions in the previous lease, 
do not think that the case comes within proviso (iti) of secti 
of the Bengal Tenancy Act, which has been relied on 
appellants. The contention is, that under the former 
the tenant had agreed to pay two rupees more per ka 
as rent, in case he cultivated sugarcane on the land. 
does not contemplate a case like this. It contempla 
the tenant holding at a specially low rate of rent, in 
of. cultivating a particular crop for the convenienct py q, 
lord, such as indigo and other crops. Provisb (iii) as 
no application. We have no hesitation in sayin You, So 
landlords were not entitled to get enhanced rent, in of Modda, 
of allowing the tenant to cultivate sugarcane. ur Yong 
_ The fact that the tenant was exonerated fra? Joe 
liabilities under the former contract, is not also suffici®z sp 
validity to the kabuliat in suit. The plaintiff was a il i 
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within the meaning of section 20 of the Act. We have no doubt ! CrN., 
that he had a right of occupancy as contemplated by section 21 1906. . 
of the Act. The mere fact, that there were certain stringent Pravat _Ghandra 


conditions in the former lease, would not take away his right Gangopadiiaya 
as that of an occupancy-raiyat, and his rent had been enhanced in Oherag-Ali, 
contravention of clause (8) of section 29. He cannot be.compelled , Mitra, J. 
to pay rent in contravention of clause (4), simply because certain. — 
- conditions were not inserted in the present kabuliat. 
° Sheo Sahoy Panday v. Ram Rachia Ray (1) and Nath Singh: 
v. Damri Singh (2) have been cited before us, to show that, under 
circumstances similar to this case, enhancement was allowed 
though it was more than two annas in the rupee. The ratio 
decidendi in these cases was that there was no certainty as to the 
initial rents ; there were disputes as to what the initial rents: 
were ; and the Court therefore held that as the: enhancement 
had been given in settlement of disputes, the enhancement could 
be allowed notwithstanding section 29 of the Act. The- facts 
were different ; and these cases therefore do not affect our decision 
in the present case. 
The case must, therefore, go back to the E appellate 
Court for decision on the only points indicated above. 
+ The costs of this appeal will abide the result. 


S. Appeal allowed ; case remanded. 
(1891) L. L, R. 18 Cale, 833. (2) (1900) I. L, R, 28 Cale, 90, 


Before Mr. Justice Rampini and Mr. Fustice Mookerjee, 
\ HELAN DASI CIVIL 


v. 


DURGA DAS MUNDAL AnD oruers.* 


Hindu Law—Lepresy, if and when a disqualification—Disease, oharacter of—. 
Disqualification, when suooession opens out,—Partition,—Fgmily arrange- 
‘ment, party to—Estoppel, rule of—Evidence Act (I of 1878), Sec. 115— 
Arrangement, carried owt and acted upon, if and when nae 
fioation, onus of proof of—Presumption, 

In determining whether an estoppel has been created, the main question is 

whether the representation has caused the person, to whom it -has been made, 

to act on the faith: of it,- The existence of estoppel does not depend on the 

motive or the knowledge of the matter, on the part of the person making the 

representation. It isnot sential that the intention of the person, whose decla- 

z A ppeal from A Spelate Decree No. 329 of 1905, against a decree of W. H. 5 


Eeg, District Jud of Murshidabad, dated the lst December 1904, revers- 
ma a de 


cree of Babu Jatindra Chandra Sen, Munsiff, Kandi, dated the 19th 
May 1904. 


1906. 
omy 
Maroh, 28. 
April, 4. 
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OW, ration, act or omission has induced another to act or to abstain from acting, 
1906, should have been fraudulent, or that he should not have been under a mistake 
— or misapprehension. 
- Helan Dasi ` 
on Sarat Chuader Dey v. Gopal Chunder Laha (1) referred to, 
Durga Das Mundal. - A partition or family arrangement made in settlement of a doubtful, it 


not a disputed claim, by arbitrators appointed by the parties, effecting a 
division of the family properties and debts, and drawing up a list of them, 
which is signed by the parties and carried out and acted upon by them for 
sometime, is a valid and binding arrangement, which the parties to it cannot 
deny, ignore or resile from, 

Gajapathi Radhika v. Gajapathi Nilamoni (2), Mantappa v, Basawanta 
Rao (8), Ramabai v. Ramkrishna (4), Greender Chunder v. Troylockhonauth (5), 
Muhammad Imam Ali Khan v. Hosain Khan (6), and Williams v. 
Williams (7) referred to. 


. Per Mookerjes, J——Ilfi parties have settled a see auch settlement will 
not be set aside, on the ground that it gave to one of the parties more than 
what he might possibly have recovered, if he had taken the judgment-of the 
Court upon the matters then in difference between them, 

Birbhadra v, Kalpataru (8) referred to. 

Por Bookerjee, J—A family-arrangement may be upheld, although there 
were no rights actually in dispute at the time of making it, and the Courts 
will not be disposed to scan with muck nicety the quantum of consideration. 

pi It is a mistake to suppose, that the doctrine of family-arrangement extends no 
further than arrangements for the settlement of doubtful or disputed rights ; 
the prinaiple is applicable not merely to cases in which arrangements are made 
between members of a. family for the preservation of its peace, but also to 
in. which arrangements are made between them for: the preservation of ite 
property,” J 
Williams v. Williams (9) referred to. 

- The validity of a family-arrangement does not depend upon tke length 
of time for which it has been acted upon. A fair compromise of a/doubtful 
right is in itself a suficient foundation for the agreement, 


Stapilton v. Stapilion (10) referred to 


But if an attempt is made to set aside a family- arrangement o on the ground 
of mistake, inequality of position, undue influence, coerofon, fraud or any 
similar ground, the length of time during which it has been’ allowed to stand 
tuchallenged, may be a material element for consideration. 

The presumption of Hindu Law is against disqualification, and the burden 
-~ proof of disqualification lies on the persor who seeks to exclude another, who 
would be an heir, should no cause of exclusion be established 


Q (1892) L. R. 19 I, A. 203 ; I L. R. 20 Cale. 296, 
(2) (1870) 18 M. I, A. 497 (612). (8) (1871) I4 M. I, A. 24 (30). 
(1896) I. L, B. 22 Bom. 482 (489). 


(53 (1892) L. R. 21 I. A. 35; I. L. R. 20 Calo. 878. 
_ - (6) (1898) L. R. 25 L A 161; I. L, R, 26 Cale, 81 (100). 
@ (1867) L. R. 2 Ch. App. 204. (8) (1905)# C. L, J. 888 (405). 


(9) (1867) L. B. 2 Oh, 204, 
(10) (1789) LAtk2 ; LW & T. L.C, 7th Ed;228, - 
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_¢, Ohunder Monse v, Kristo*Chunder (1), Nullit Chuider v. Bugola Boon- 
duree (2) and Fidtiok Chunder v. Juggst Mohines (8), referred to. 

Where it is contended, that a person is excluded from inheritance by reason 

` of an incurable disease, the strictest proof of the disease will be ipequised. 

`> Tssur Okunder v, Ranse Dossea (4) referred to. ; 

The point of time, with reference to which the existence or absence of 
disability has to be ascertained, is the time when the succession opens out. 
_ The removal of the disability, subsequent to the opening of the inheritance, 
does not entitle the affected person to claim the heritage from another whose 

e title was better than his, while the defect existed, though inferior to his own 

after its removal; and a person, who has already taken by duaisi does 
not lose the estate by a subsequent supervening disability, 

Shama Churn v. Roop Doss (5), Katidas v. Krishan (6) and Abilakh v. 
Bhekhé (T), referred to. . 

Leprosy, in order that it may disqualify must be of the virulent and 
aggravated type which is regarded as incurable. 

Mohunt Bhagaban v. Roghunundun (8), Junardhan v. Gopal (9), Ananta 
vý. Ramabai (10) and Rangayya v. Thanikaohalla (11) relied on; 


Appeal by the Plaintiff. 
‘Suit for declaration of right to and recover possession of 
some land. 
The facts of the case appear from the judgments. 
Babu Samatul Chandra Dutt for the Appellant. 
Babu Tarak Chandra Chakravarti for the Respondent. 
G. A. V 











` The following judgments were delivered :— 

. Rampini J.—The plaintiff brought this suit to prove her 
to and recover possession of 12 bighas of land. She.alleged 
his land had been inherited by her husband, the defendant 
on the death of his father whose property was divided 
the defendant No. 3 and his brother the defendant No. 1, 
er husband, by deed of gift, transferred the land to her. 
ower Court has held, that the defendant No. 3 was a 
uld not inherit, that there was a partition of the 
rty between him and his brother, and that he did 
f the land to the plaintiff. The Judge held, how- 
eyer, that the defendant No. 1, though having taken part in the 
partition was not estopped from denying that his brother had no 
title to the land, and he consequently dismissed the suit. j 





(1872) 18 W. B. 878. (6) (1869) 2 B. L. B. 15 F. B. 
@ (1874) 21 W. R. 249. .° = (7) (895) L L, B23 Cs alo. 86 
(8) (1874) 23 W.. R. B48 - (8) (1895) L.R. 22 1.A, 94 ; I:L.B.2 Aa tis. 
(4) (1865) 2 W. B. 125. ~ (9) 1868) 5 Bom. H.C., A.C.J.145. 
) 6 W. B. 68. < (T0) (1879)-1. L. R. 1 Bom. 584 ` 
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The plaintiff appeals and contends {1) : that the defendant No . 
3 was not incapable of inheritance ; (2) that the defendant No. 1° 
is estopped from denying the defendant No. 3’s right ; and (3), 
that the partition was a binding family-arrangement, which can- 
not be resiled from. 

I think the Lower Courts have come to a distinct. and: ’ 
conclusive finding of fact, that the defendant No. 3 was afflicted 
with such a form of the disease of leprosy, as rendered him‘ 
incapable of inheriting. He was the elder brother, yet he did, i 
not perform his father’s sradh, and in my opinion, we are bound 
by this finding of fact. . : 

The appellant’s pleader, in arguing the second and ‘third 
grounds of appeal, relies où the cases of Sarat Chunder Dey v. 
Gopal Chunder Lahka (1), Gajapatht Radhika v. -Gajapatht 
Nilamani (2), Mantappa Nadgowdav. Braswant Rao Nadgowda (3), . 
Ramabatv. Raya (4), Greender Chunder Ghose v. Troylockho 
Nauth Ghose (5), and a passage at page 100 of the report of 
Muhammad Imam Ali Khan v. Husain Khan (6). . 

It must be admitted, that the ruling of their Lordships of the - 
Privy Council, in Sarat Chunder Dèy v. Gopal Chunder Laka (1), has 
considerably modified the law of estoppel, as contained in section 
115 of the Indian Evidence Act, on the strict terms of which 
séction, the District Judge has relied. It is however unnecessary 
to consider this question at any length, for on the facts, I think j 
is clear, there was on the death of the father of the defendan 
and 3, a division of the ancestral property which the defe 
No. 1 cannot, either in law or equity, be now allowed to ign 
resile from. There was evidently a dispute between the by 
as to the right of the elder brother to inherit. Arbitrat 
called in, and as found by both the lower Courts, t 
property and family-debts were divided. A list of th 
divided was drawn up and signed by the defendant N 
disputed lands fell to the defendant No. 3, and he 
share of the family-debts. The partition, so arra 
arbitrators, was given effect to, and both brothers Ys e oxen 
sold some of the lands allotted to them, declaringdoid 4 
father’s property had been equally divided between tho pre a5 də 












. PL ` 

(1) (1892) L. R. 19 I, A. 208; L L. B. 20 Cale, „i 724} pue 

(2) (1870) 18 M. I. A. 497. (4) (1896) I. L. B. 82 Bom. 482,  \U99479q 

(8) (1871) 14 M. I. A. 24. (5) (1892) L. R. 21 I. A. 35, 1. L, B. %'£ ‘oN 
_ - (6) (1898) L L. B. 26 Cale, 8L. « 13e 
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They also jointly sold Some lands to pay off a debt of their 
father's. Hence it is clear, that there was a family-arrangement 
as to the division of the family-property between the two brothers, 
notwithstanding the fact, that the elder was a leper and incap- 
able of inheriting ; and this arrangement was carried out and acted 
on by both brothers for years. I accordingly do not think that 
the defendant No. 1 can now either deny or resile from it, and 30, 

‘~ whether on the ground of estoppel or of a family-arrangement 
which according to the authorities cited must be held binding . on 
the parties, the plaintiff would seem to be entitled to the lands 
for which she is now suing and which have been found by the 
District Judge to have been conveyed to her, by gift by her 
husband. z 

I would, therefore, decree this apeal with costs. 

Mookerjeo J.—The subject-matter of the litigation, which 
has given rise to the present appeal, admittedly belonged to one 
Bonomali Mandul who died about the year 1897. He left two 
sons, Kali Das, the husband of the plaintiff, and Durgadas, the 

. first defendant. In 1901, the two brothers effected a partition of 
their ancestral properties and each took one-half. A few months 
later, Kali Das made a gift of the properties now in dispute to his 
wife, the present plaintiff, and she continued in occupation till 

December 1902, when she was dispossessed by her brother-in-law, 

e defendant. In June 1903, she commenced this action for 

laration of title and recovery of possession. The defendant 
ed the claim on the allegation, that his brother Kali Das was 
at the time of the death of his father, and was conse- 
excluded from inheritance. He further denied the alleged 
and contended that his brother was not competent -tọ 
ood title to his wife. The Court of first instance over- 
objections and made a decree in favour of the plaintiff. 

l the learned District Judge has found, that Kali Das 

t the time of the death of his father, that he was 

mpetent to take by inheritance, that there was subsequently 

a partition of all the ancestral properties between the two brothers, 

and that Kali Das did not acquire a valid title under the partition 
as he had no interest in the family-properties.. In this view of 
the matter, he has reversed the decision of the first Court and 
dismissed the suit. The plaintiff has appealed to this Court, and 
on her behalf, the decigion of the Court below has been challenged 
substantially, on three grounds ; namely, frst, that the facts found 
as to the leprosy of Kali Das are not sufficient to justify the 














-829 


Orv. 
1906. 
paa 
Helan Dasi 
t. 
Durga Das Mundal. 
Rampini, J. 


~~, 


. 1908. 
ed 
Helan’ Dasi, 


CANES 
Durga Das Muudal. 


Mookerjee, J. 


‘disability ; Shama Churn v. Roop Das (5), Kalidas v. Krish 
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conclusion that he was disqualified from taking by inheritance ; 
secondly, that the defendant is estopped from pleading, that the 
husband of the plaintiff did not acquire a good title under the 
partition, and “rdly, that the partition is binding upon thé + 
parties thereto as a valid family-arrangement. In my opinion, 
these contentions are well-founded and must prevail. 

As regards the first point taken on behalf of the appellant, 
it appears to be well-settled that the presumption of -Hindu 
Law is against disqualification, and the burden of -proof of j 
disqualification lies on the person who seeks to éxclude anothet 
who would be ani heir, should no cause of exclusion Be established. 
Chunder Monee v. Kristo Chunder (1), Nullit Chunder v. Bugola 
Soondaree (2) and Futtick Chunder v. Juggut Mokinee (3). 
It is also clear, that where it is contended that ‘a person is 
excluded from inheritance by reason of an incurable disease, the 
strictest proof of the disease will be required (/ssur Chunder 
v. Ranee Dassee) (4). Further, it may be observed that the 


. 


point of time with reference to which the existence or absence 
‘of disability has to be ascertained, is the time whem the succession 


opens out; because just as the removal of the disability subse- 
quent to the opening of the inheritance does not entitle the 
affected person to claim the heritage from another whose title 
was better than his while the defect existed, though inferior to 
his own after its removal, a person who has already taken 
inheritance does not lose the estate by a subsequent superve 















and <Abilakh v. Bhekhi (7). The defendant, therefore, i 
that he'may successfully resist the claim ‘of the plaint 
establish that when his father died in 1897, his ‘br 
afflicted with leprosy of such-a character as disqu 
under the Hindu Law, from sharing in the patern 
Now, as has been laid down by their Lordships of 
Committee in Mohunt Bhagaban v: Roghunundun ( 
order that it may disqualify a person, must be of a virulent form; 
[see also Janardhan v. Gopal (9) and Ananta v. Ramabat (10) 
which show that leprosy, in order that it'may disqualify, niust 
be of the sanious or ulcerous kind, that is of the virulent and 
aggravated type which is regarded as incurable] Reference may 


(1) (1872) 16 W. R 375. (6) (1869) 2 B. L, R. 115 F. B. 
(2) (1874) 21 W, B. 249. (7) (1895) I. L. @ 22 Oale 864 

£8) (1874) 22 W. R. 348. (8) (1898) L.R 221, AD LL.B, 23 Cale: aip. 
(4) (1865) 2 W, R. 125. © (9) (1868) 5 Bom. H. O., A. O. J. 145 


(6) (18669) &W. R..68. :. (10) (1877) L L. R, 1 Bom, 554. 
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also be Rangagya y. Thanikachalla (1), in which'it is Cv. 
pointed ou ¿ leprosy does not entail forfeiture of rights, when 1906, 
it is of a slov. type, expends itself in the extremities of the hands Helan Daal 
and the feet, and is of the least disfiguring kind. In the case aes r. 
before us, there is no finding by the learned District Judge that, S piw auie 
at the time when the succession opened out in 1897, the husband Moaharjen J. 


of the plaintiff was suffering from such an aggravated form of 
leprosy aş would disqualify him from inheritance. There is also 
no medical evidence on the record ; and after a careful examination 
of such evidence as has been adduced, I am satisfied that there 
is no evidence which could justify any finding against the 
plaintiff on the point. The learned Munsiff states in his judg- 
ment that at the trial before him, which was held in 1904, the 
husband of the plaintiff appeared in Court, and at that time 
appeared to be suffering from a virulent form of leprosy, as he 
had lost some toes; but obviously this would not necessarily 
* throw much light upon the question of his condition in 1897. 
„No doubt, there is the circumstance that the husband of the 
plaintiff did not perform the sradh ceremony of bis father, and 
the learned vakil for the respondent rightly places considerable 
reliance uponit. This, however, is by no means conclusive, and 
against it has to be set off the circumstance that, four years later, 
the two brothers effected a partition of their ancestral properties, 
upon the hypothesis that both of them had taken the paternal 
estate by inheritance. In my opinion, neither the facts found 
nor the evidence adduced can be taken to establish that the 
husband of the plaintiff was excluded from inheritance by dis- 
qualification, when the succession opened out. If, therefore, it 
had been necessary to rest the decision of the appeal on this 
ground alone, it would probably -have- been desirable to direct 
a further enquiry into the matter. As, however, the plaintiff 
must succeed on the second and third grounds, it is needless to 
pursue this line of investigation further. 

As regards the sécond point taken on behalf of the appellant, 
it is contended by her learned vakil, that the defendant is 
estopped from questioning the validity of the title conferred 
on the husband of the plaintiff under the partition, and in 
support of this view he relies upon the decision of the Judicial 
Committee in Sarat Chunder Dey v. Gopal Chunder Laha (2). 
Now, it has been foung as a fact by both the Courts below, that 


(1) (1895) I. L. R. 19 Mad. 14. 
(2) (1892) L, B. 19 I. A. 203; I. L. R. 20 Calc. 296. 
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there was a ‘partition between thé ~brothers, not only: of theif 
ancestral properties but also of’their ancestral debts. It has also 
been established, that the husband of the plaintiff has dealt with 
the’ properties: which fell in his ‘share upon partition and has 
also’ discharged the share of the debts allotted to him. Under 
such circumstances, it must be held, that the defendant is 
estopped: from challenging : ‘the’ validity -of the:partition. It is 
clear from an- examination of the judgment of their~Lord- ` 
Ships of the Judicial Committee in the case relied upon, 
that ‘in determining whether an estoppel has beén created, 
the main question is whethér the. representation ‘has caused the 
person to whom it has been made to act on the faith of it. The 
existence of estoppel does riot depend on the motive or on the 
knowledge of the matter on the part of the person making the ; 
représehtation. It is not esseritial that the intention of the’ 
person whose ‘declaration, act, or omission has induced another to’ 
act, ‘or to abstain from acting, should have been fraudulent, or 
that He should not have been under a mistake or misapprehen- 


sion. It follows, ‘therefore, that the defendant is not now entitled: 


to question the validity of‘the title récognised by the partition. 
Thè ‘second ground taken on behalf of the - appellant must: 
consequently prevail. - 

In support of the third soa taken on behalf of the’. ~ 
àppellant, namely, that the partition ought to bė maintained’ 
asa valid and binding fainily-arrangémenty reliance is. placed 
upon the- cases of Gajapatht Radhika v.-Gajapathi Nilamani (1); 
Mantappa v. Baswant Rao (2), Ramabai v. Ramkrishna (3); 
‘Greender -Chunder.v. Troylockhonanth (4), Mahammad Imam Al 
Khan v. Husain Khan (5) and Wilhams v. Williams (6). It ‘is: 
contended on the ‘other’ hand by the learned vakil for the’ 
defendant respondent, that -the partition is not binding as: 
a- valid- family-settlement, - first, -because it *has not- beer 
acted upon for any length of time as was the case in some. 
ef the decisions referred to on behalf of the appellant, -and 
secondly, - because it is not proved that there was any actual 
subsisting dispute between the brothers at the.time when. the’ 
partition :was effected. In ‘my opinion, the view which the' 
respondent invites us to adopt is not supported either by prin-- 

0 (1870) 18 M. r „A497 (513). (2) (1871) 14 M. I. A. 24 (86.). 
- (1896) I. L. R. 22 Bom. 4826439). 
(4) ass L-R. 2L I. A. 35 ; 1, L. R. 20 Calo, $73, 


6) (1898) L, B. 25 I. A. 161 y T. È. R. 26 Cale, 81 (100). 
~" “(ey (1867) È. B. 2 Ch, 298, 


- 
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ciple or‘by authorities. - There can be no doubt ‘that if parties 
have settled a dispute; such settlement will not be set aside, on 
the ground that it- gave to one of ‘the parties more than what 
-he might possibly have recovered if he had taken the judgment 
of the Court upon the matters then in difference between them ; 
see Birbhadra v. Kalpataru (1),.where many of the earlier 


authorities. on the point are referred to. But,as is pointed out 


in the case of Williams v. Williams (2), a family-arrangement 
may be upheld, although there were no rights actually in dispute 
at the time of making it, as the Courts will not be disposed to scan 
with much nicety the quantum of the consideration. Lord 
Chelsford L. C. observed that it is a mistake to suppose that 
the doctrine of family-arrangements extends, no further than 
arrangements for the settlement of doubtful or disputed, rights, 
and proceeded to hold that the principle is applicable not merely 
‘to cases in which arrangements are made between members ‘of 
a family for the preservation of its peace, but also to cases in 
which atrangements are made between them for the preserva- 
tion of its property. Apart from this, however, it is tolerably 
clear in the case before us, that the partition was made in settle- 
ment of a doubtful, if not a disputed, claim ; arbitrators were 
appointed and they effected a division of the family-properties 
and debts ; a list was drawn up ‘of the debts which fell to the 
hare of each brother, and this was signed by the defendant for 
‘Himself and his brother. Under these circumstances, it must 
be held that the partition was a dona fide compromise of what 
:was regarded as a doubtful claim, and is consequently binding i 
‘and none the less so, because it is now asserted or sought to be 
‘proved, that one of the parties had no claim ; see Callisher v. 
Bischoffshetm (3) approved in Miles v. New Zealand Alford 
Estate Campany (4). Nor can any weight be attached to the 
circumstance that the family-arrangement has been in operation 
for a short period of time only ; the validity of the arrangement 
does not depend ‘upon the length of time for which it has been 
acted upon. Whenever doubts and disputes have arisen with 
‘regard to the rights of different members of the same family, 
‘and fair compromises have been entered into to preserve 
‘harmony and affection, or fo save the honour of the family, 
these arrangements have been sustained by the Courts on the 
ground that the Compromise of a doubtful right is in ‘itself a 
: ; a ae ae . 


>, (H 605) LO, L, J, 888 1405). ° - O (8,0870) L.B 5 Q B. 449. | 
+ : (2) (1867). R. 2 Ch. 204 ee (4) 11886) 82-Oh, D. 266. : 
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sufficient foundation for the agreement Stafslion v. Stapilton (1). 
Of course, if an attempt is made to set aside a family-arrange- 
ment on the ground of mistake, inequality of position, undue 
influence, coercion, fraud, or any similar ground, the length of 
time, during which it has been allowed to stand unchallenged, 
may be a material element for consideration. But compromises 
for the settlement of family difficulties or family controversies, 
if at all reasonable, would be sustained on the ground that the 
termination of such controversies is a valid and sufficient 
consideration for the agreement. The partition in this case, 
must, consequently, be upheld as a binding family-arrangement. 
The third ground taken on behalf of the appellant must, there- 
fore, be sustained. 

The result, therefore, is that this appeal must be allowed, 
the decree of the Court below reversed, and that of the Court 


of first instance restored, with costs in favour of the plaintiff 


in all the Courts. 
B. M. Appeal decreed. 
(5) (1739) 1 Atk. 2; 1 W. & T. L, O. 7th Ed. 223. 


Before Mr. Fustice Rampini and Mr. Lustice Mookerjee. 
KRIPA NATH CHAKRAVARTI AND OTHERS 
v., 
SEIKH ANU anp OTHERS, * 
Bengal Tenancy Act ( VIII of 1885), Sec, 188—Homestead-land of a raiyat, 
incidents of —Ooonpancy-right. 

In order to make the provisions of the Bengal Tenancy Act applicable to 
the homestead of a raiyat, held by him otherwise than as part of his holding, it 
is not required by Sec. 182 of the Act, that the raiyat in occupation of the 
homestead should be a raiyat in the village in which the homestead land is 
situated, nor is it necessary for him to bea raiyat under the same landlord as 
the landlord of the homestead land, . f 

Appeal by the Plaintiffs. : 

Suit for ejectment of a ratyat from his homestead land. 

The material facts appear from the judgment. 

Babu Fogendra Chunder Ghose for the Appellant :—In 
order to make the provisions of section 182 of the Bengal 


Tenancy Act applicable, the raiyat must be of the same village. 
where he has his homestead. A raiyat of Behar ought not to . 


have a right of occupancy or non-occupancy in his homestead at 
Dacca ; that would be unreasonable. Refers to Syed Hassan Alt 

* Ap from Appellate Decree No, 9 of 1905, against the decree of 
Bernard Ý. Nicholl Esq., District Judge, Dacca, dated 28rd September, 1904 
affirming that of Babu- Harinath Boy, Suberlionte Judge, Dacca; dated the 
29th August, 1903. 


i 


Ni 
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v. Gobinda Lal (1). Further, he must ‘hold both the homestead 
and the raiyati holding under the same landlord, for otherwise it 
would be unmeaning and very hard. ` 

[Mookerjee J.—Have you noticed the case of Protap Chandra 
v. Biseswar Pramanick (2), in the same volume ?] 

There the point was not decided. 

Babu Jnanenadranaik Bose for the Respondent was not 
. called upon. 


The judgment of the Court was delivered by 


Rampini J. —This is an appeal in a suit brought to eject 
the defendants from some homestead-land, which they hold 
otherwise than as part of their holding. Both the Courts below 
have dismissed the suit. ’ 

The plaintiffs appeal to us. 

The Courts below have unanimously found, (i) that the 
defendants are ratyats, (2) that there is no local custom or usage 
prohibiting the acquisition of occupancy-rights in homestead-land, 
held otherwise than as part of a holding, and (3) that, that being 
so, the provisions of the Bengal Tenancy Act relating to the 
acquisition of occupancy-rights apply to the land in suit. : 

It has been contended by the appellants that the lower 
Courts are wrong in dismissing the suit for ejectment ; and, in 
particular, it has been urged that the defendants are not razyats, 
because they do not hold culturable land in the village in which 
their homestead-land is situated. i 

© We are, however, of opinion, (i), that the finding at which 
the lower appellate Court has arrived, are findings of fact with 
which we cannot interfere in Second appeal ; and (2) that the 
finding of the District Judge that the defendants are razyats, is 
correct, We may point out that it is not required by section 182 
of the Act, that a tenant in occupation of homestead-land 
should be a raiyat in the village in which the homestead land is 
situated ; and in this tase the defendants hold culturable lands in 
the immediate. vicinity of their homestead but situated in a 
different village. That does not prevent them from being 
ratyats. Nor, we may add, is it necessary for the defendants to 
be tenants under the same landlord, as the landlord of the 
‘homestead-land. 

Then, with regarg to the non-existence of any custom, 
prohibiting. a tenant of- homestead-land held apart from his 

7 (I) (1904) 9 O. W. N, 141. (2) (1904) 9 O. W. N, 416. 
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Orvin. - _ holding as a ratyat from acquiring-a right of occupancy, that-is a 
oe Goow finding of fact, and no ground has been shown .to. us by the 
“~~ learned pleader for the posi on which we-could disturb. that 
Kripa ‘Nath ‘Chakra- fi di 
varti nding. . 
Pear In the circumstances, the District Judge ia we ‘thitik, 
geese? rightly held that the defendants, who have been in occupation 
Rampini, J for more than twelve years, have acquired occupancy rights. „n 
The appeal is dismissed with costs. ~ a 
B.M, >- , Appeal dismissed. ° 
; Before Mr. Justice Rampini and Mr. Fustice Gupta. 
Orvis, f , _ MANOGI SINGH ` ad 
1901. : v. : 
ip ril, 24, Pr SARAT LAL MAHTO AND OTHERS.“ 
May, 3, Dorveyance, registered and delivered, if operative—Consideration, not paid, 
7 affect of—Agresment, to sell—Spéoific performance, not exforcsable— 
Limitation, 


. If A executes a conveyance in favour of B by way of mokarari and the 
document is registered and delivered, it is operative, even though it is proved 
that the consideration agreed upon has not poen paid. ' Its T cannot 
be questiored by a third party. ` 
` 'A agreed to sell property to X and subsequently conveyed it tolB. who took 
with’ notice of the prior'contract. X obtained a decree for specific performance 
against A, but did not make B party to the snit; X then sued B -to-recover 
possession, ” : à i ‘ 

Held, that X had no enforceable title as against B, because, at the. date of 
the institution of the suit, his equitable right had been_barred deby limitation. 
"Appeal by the Plaintiff. 

' Suit for declaration of title and recovery of possession. r 

_The material facts appear from the judgment. 

“ Dr. Rash Behary Ghose, Babus Karuna Sindhu Mubherjée 
and Zarit Mohan Das for the Appellant. 
` Mauki Mahomed Yusuf and Dr. Asutosh Mookerjee for 
‘the Respondent. AAT GA y. 


The judgment of the ‘Court was delivered .by 


Rampini J.—The suit out of which this appeal arises .was 
ibrought by the plaintiff for a declaration of his title to, and 
for recovery of possession, of a property named Mauzah .Sunkar- 

. pur Bazrag, which, he alleges, the owner of this. property,:one 
"A ppeal from Appellate decree No, 383 a 1899, against the decree of 
we Knoxwight Esq., District Judgé, Patna, dated’ 21st - December, 1898, ‘Tevers- 


that of Babu Upendra Ohandra Mullck, Sub-Judge, Patna, dated 80th 
J y, 1898.: ` erg i enn am Y L Se 


Vor. IV] ‘pie cdbrt. i 


‘Abu Said, conveyed to him by a mokarari settlement, dated the 
Ist January, 1893. He alleges that- the defendant Sarat Lal 
‘is wrongfully keeping him out of possession, on the allegation 
that the proprietor contracted to sell this property to him, on 
the 19th November 1892, that the defendant sued him and Abu 
Said for specific performance of this contract, but- withdrew 
the suit as against him with liberty to bring a fresh. suit, which 
he never brought, and so his right under this contract is now 
s extinguished: by lapse of time. 

The defendant Sarat Lal, who alone contested the suit, 
alleged that the plaintiff's mosarari was not a bond fide and 
valid transaction, that the plaintiff took with notice of Abu 
Said’s contract to sell to him, and that the plaintiff cannot; 
therefore, recover possession as against him. 

The Subordinate Judge decreed the plaintiff’s suit. On 


appeal, the District Judge reversed his decision and. dismissed. 


the plaintiff's, suit. ` Thé- plaintiff now appeals. On his behalf 
it has been urged, (1) that the defendant, Sarat Lal, -had only -œ 
contract to sell and that this conveyed no title to him, (2) that 
as Sarat Lal withdrew his suit so far as the plaintiff’s mokarart 
was concerned, and brought no fresh suit within the period of 
limitation allowed -by law for ‘doing so,- he cannot in this suit 
set up his contract as against the plaintiff’s mokarari ; and (3) 
that even if, no consideration was paid for the plaintif ’s mokarart 
as seems to have’ been held by the Judge, this will not disentitle 
the plaintiff to the relief sought for by him. 

Our principal difficulty in this appeal has been to discover 
what-the.Judge’s findings actually are. As far as we can see, the 
Judge thas found that there was a conveyance of the mokarari to 
‘the plaintiff for a nominal sum of Rs 2,150, but for a real sum of 
Rs 1,750. The plaintiff has exaggerated the amount of the 
consideration and has. falsely deposed that Rs 400 were. paid 
before registration. Further, the real amount of the consideration 
has never been paid, as the defendant obtained an injunction to 
restrain payment, and though this injunction was removed, the 
plaintiff has refrained from payment, as-he is doubtful as to the 
validity of: his sokarart being sustained. Moreover, he finds, 
differing. from the Subordinate Judge -on this point, that the 
plaintiff. had: notice. of. his grantor’s contract to -sell tq the 
defendant. è . . 

On these findings, we think, the plaintiff must succeed in this 
appeal. It is evident that thé smoZarar’ granted to the plaintiff 
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OL, was, on the findings of the Judge, a real transaction and a bondfide 
1901, one, as between the plaintiff and his grantor, though the amount ` 
Manogi Singh of the consideration was exaggerated. This is apparent from the. _ 

— v view of the Judge, that “the deed of mokarart was really a sale”. 


Baryt. Jal Mahto The deed was registered on the yth January, and so the title 


Rampini, J. passed to the plaintiff, and as the owner of the land, -Abu Said, 

f does not deny execution of the deed or raise the plea. of non- ; 
receipt of the consideration, but on the contrary, in the,previous —~, 
suit between the parties, admitted execution and receipt of Rs. 400 * 
as part consideration and does not in this suit allege that the 
deed, though registered, was not intended to take effect till the 
receipt of the full amount of the consideration, the plaintiff 

o would seem to have a valid mokarar: title to the property. | 

In support of this view, we have had cited to us the case òf 
Kachu Bayaji v. Kachoba Vithola (1), Radha Shayam Sircar v. 
Joy Ram Senapati (2), Rajendra Narain Bagchtv. Watson & Co.(3), 
Umedmal Motiram v. Davu (4), Shih Lal vi Bhagwan Das (5), 
and Sagaji v. Namdev (6). 

In the case of Radha Shyam Sircar x. Joy Ram Senapati (2),it 
has been said : “the Courts, concurrently, have found against the 
purchase by the plaintiffs, holding that no consideration passed 
and that in factit was nota real transaction, and this finding 
has been arrived at, notwithstanding that vendors have themselves 
admitted the receipt of consideration. We are of opinion, that. 
having regard to the nature of the suit and the admission of the. 
vendors, this point did not properly arise.” In case of Rajendra 
Narain Bagchi v. Watson & Co.,(3) it is said ; “ The second objec- 
tion of the debtors, which has been allowed by the learned J udge, 
seems to us to be equally untenable. The- creditor having 
admitted the transfer and given notice of it to the debtors, it” 
was no business of theirs to enquire whether the.transfer was . 
bond fide for consideration.” These cases then support the < 
argument of the learned pleader for the appellant, that the ` 
defendant Sarat Lal cannot, in the circum$tances, impugn the 
validity of the plaintiff's mokarari, because, according to the 
Judge, the consideration still remains unpaid. 

The other cases relied on by the appellant’s pleader are’ 
authorities for holding, that the deed may be complete and title 
may pass, whether the consideration has been paid ot not. 


(1) (1878) 10 Bom. H. C. 491. (4) gar) IPL. R. 8 Bom. 547. 
(2) (1890) I. L. R. 17 Calo. 8986. (5) (1888) 1. L. R. 11 All. 944 
-83 fiso I. L. R; 8 Oalo, 510. (6) (1899) I. L. B-28 Bom. 625, - 


ed 
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The pleader for the respondent calls our attention to the | 
case of Sheo Narain Singh v. Darbari Mahton (1), in which it’ 


has been laid down that mere registration may not be sufficient 
to pass a good title, and that if the parties intend that no title 
shall pass upon registration till the consideration-money has been 
paid, and the deed delivered, the law will give effect to such 
intention. This ruling does not seem in point ; for it would 
eseem to us to be the findings of the Judge in this case, that the 
parties to the mokerart had a full intention of creating a valid 
and an immediate transfer of a mokarari interest. He, however, 
seems to think the deed was fraudulent, because the plaintiff as 


well as the owner, Abu Said, had notice of the latter’s prior, 


contract to sell to the defendant. This would bea very good 
reply to the plaintiffs suit, if the contract to sell could now, be 
enforced. Nothing is more certain than that, if the defendant has a 
subsisting contract to sell and the plaintiff took with notice of 
that contract, the plaintiff's title cannot prevail. But the defen- 
dant has now no contract to sell, which he can enforce as against 
the plaintiff. He withdrew his suit as against the plaintiff. He 
did not bring another suit within the period of limitation and he 
cannot:‘now defeat the ‘plaintiff's claim, by setting up a contract 
which no. longer subsists and which he could not enforce as 
against him. At the best, the defendant, under section 54 of the 


Transfer of Property Act, had no title to the property. He had’ 


‘no interest, or charge Onit. He had only an equity as against 
the plaintiff. - But now he has allowed his equity to be extin- 
guished by lapse of time, aud he cannot by means of -it defeat 
the plaintiff's rights. See Jugaldas v. Ambashankar (2) Yashvant 


. Shenvi. v. Vithoba Sheti (3) and Surnomoyi Dasi v. Ashutosh 


oe (4). 


the. Judge has said that Saale (i.e. the plaintiff's) case is 
collusive and a dishopest one.” By this we think, the Judge 
merely meant that plaintiff had notice of the defendant's contract, 
and that the parties to the so#arart were in collusion to defeat 
the defendant's right. The Judge does not, we consider, mean 
that the mokarart was a sham or an unreal transaction. This is 
apparent from other passages in his judgment. But on the view 


wo (1897) 2 C. W. N, 207. (8) (1887) I. L. B. 12 Bom, 231. 
“(Q) (1888) I. L R 12 Bom, 591. (4) (1900) I. L. R. 27 Oale. 714, 


The learned pleader for the respondent has contended that 
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CIVIL. we take of the case, the fact of the plaintiff's having notice of 
1901. the defendant's contract does not now defeat his rights. 
ene For these reasons we must set aside the decree of the lower 
Manogi Singh 5 SAN ‘ ` 
v, appellate Court, which we accordingly do, with costs. 
Barat Lal Mahto, 
 — B, M. Appeal decreed. 
Rampint, J. $ , 
r inama 
Before Mr. Fustice Rampini and Mr. Fustice Mookerjee. 3 
Orvm. , SARAT CHANDRA NASKAR 
1906. v. 
pie HARI PADA MISTRI AND OTHERS.* 
April, 25, 27. 


Conveyance, registered and delicered, if operatice—Consideration, not paid, 
offect of. 

If A executes a conveyance in favor of B, and the document is registered 
and delivered, it is not necessarily operative ; if it is proved, that the considera- 
tion agreed upon has not been paid, and the deed shows that the Intention of the 
parties was, that there should be immediate payment of the consideration-money, 
title does not vest till the condition is fulfilled. ‘ 

Appeal by the Plaintiff. 
Suit for declaration of title and recovery of possession. - 


The material facts and arguments appear from the judgment. 
Dr. Rash Behari Ghose and Babu Sarat Chandra Dutt for 
the Appellant. 


Babus Dwarka Nath Chakravarti, Birajmohan Mojumdar 
and Troylokya Nath Chakravartt for the Respondents. 
Cc. A. V. 


The judgment of the Court was delivered by 


Rampini J.—This appeal arises out of a suit to obtain 
possession of 112 bighas of Sundarban-land. The facts are that 
the defendant No. 1, a lessee under the Port Canning Co., conveyed 
to the plaintiff, on the 7th February 1889, 112 bighas of his grant 
of Sundarban-land for a consideration iof Ks. 199. It has been 
found by the lower Courts, that this consideration of .Rs. 199 
never passed, the land remained in the possession of defendant 
No: 1, the plaintiff took no steps to obtain possession under the 
kobala and the defendant No. 1, accordingly, reclaimed and 
cleared the land himself, let it out to tenants, some of whom sold, 


* Appeal from Appellate Decree No, 1781 of 1908 against the decree of 
O. P. Caspersz Esq., District Judge, 24-Perganas dated 18th May 1908, affirming 
that of Babu Karunadas Bose, Subordinate Judge of that District, dated the 
28th November, 1901. 
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-while others mortgaged the land to others. All these tenants 
and alienees are parties defendants to this suit. 


The plaintiff now sues, after a lapse of nearly 12 years, to 
obtain possession. 


The lower Courts find, (1) that as the consideration for the 
sale did not pass, the title did not vest in the plaintiff, and (2) 
that the plaintiff abandoned his rights and is now estopped from 
asserting them. 


“The plaintiff appeals, and on his behalf it is urged, (1) that the 
title to the land vested in him, (2) that there is no estoppel, and (3) 
that the non-payment of the consideration-money gives the 
defendant No. 1, only a charge on the property and a right to 
retain possession till payment of the consideration money, which 


` he is now willing to pay, as well as any monies laid out by the. 


defendant in clearing and improving the land. 


In support of the first contention, the cases of Umedmal 
v. Davu (1), Shib Lal v. Bhagwan Das (2), and Subrakmanta 
` Ayyar v. Poovan (3) have been cited, while Mauladan v. Raghu- 
nandan (4) has been relied on by the other side. Having regard 
to the terms of the deed of sale, and the circumstances of the 
case, we are of opinion that the legal title did not vest in the 
plaintiff. The deed shows, we think, that the intention of the 
parties was, that there should be immediate payment of the con- 
sideration-money, and that the sale should be complete and title 
vest only on this condition being fulfilled. The fact that the 
consideration of Rs. 199 represented the costs incurred by the 
defendant No. 1, in clearing the land, as is apparent from the 
deed, is in favour of this view. The defendant No. 1 can never 
‘have intended to sell the land to plaintiff, unless he were reim- 
“pursed at once for the money laid out by him on the land. He 
evidently never contemplated selling the land, on the plaintiffs 
merely promising to pay the consideration, but only to do so on 
receiving immediate payment. That being so, we must hold, 
notwithstanding the fact of the delivery of the kobala to the 
plaintiff, that, as has been found by both the Lower Courts, as the 
the plaintiff did not pay the consideration-money, title did not 
vest in him. The case of Mauladan v. Rughunandan (4) is in 
favour of this view, for it is there laid down that, if it was intended 
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iby the parties that the -title ‘should’ pass only- upon- the corisi- 
deration-money being paid, such intention should be given’ effect 
to. See also London Freehold and Leasehold Property Company. v. 
Baron Seiffeld (1). 

There is nothing in any of the cases cited by the plisit, 
which conflicts with this view, In Umedmal v. Davu, (2) and 
Subrahmanta Ayyar .v. Poovan (3), the contracts of sale were 
‘complete, and the payment of the consideration-money: was not, 
as in the present case, a condition precedent to the completion of 
the sales. In the case of Sh Lalv. Bhagwan Das (4), the 
property was sold on receipt of part of the consideration-money 
and a promise to pay the balance. In this view of the case, it is 
‘not, necessary for us to consider the question’ whether the 
plaintiff is now estopped from ' asserting his rights, for such 
“question obviously does not arise when we hold that he had 
none. j 

We dismiss this appeal with costs. Si 
`B, M. Appeal dismissed. 

(1) (1897) 2 Ob, 608. (8) (1902) I, L R, 27 Mad, 28, ` l 
(2) (1878) I. L, R. 2 Bom. 547. (4) (1888) I. L.R 11 All, 244, 


Before Sir Francis W. Maclean, K.CL.E., Chief Fustice 
pii and Mr. Fustice Getdt. . 
BHABATOSH BANERJEE >` ' s 
v. f 
SOLEMAN. : 

“Gift Tranfer of Property Act (IV of 1882), Seos, 3, 4, 123— Registration 
Act (LII of 1877), Seo. 35—Donor, death of, before registration—Ragis- 
tration by representative, decree—Represeniative of deceased donor, 

Section 123 of the Transfer of Property Act is, by virtue .of section 4 of 
the Act, to be read as supplemental to the Indian Registration Act, and the 
expression ‘ registered instrument, ” in section 123 of the Transfer of Property - 
‘Act, means an instrument registered in accordance with the provisions of the 
‘Indian Registration Act, and does not mean one registered by the donor - 
himself, 

Nand Kishore Lal v. Suraj Prasad (1) approved. . 
` 7 œ% Appeal from Anpe pellate Decree No. 2110 of 1904, against the decree of 
J. J. Platel Esq, Officiating District Judge, Burdwan, dated the 80th May, 


1904, affirming that of Babu Debendra Prasad Rggchi, pomis, Burdwan,” 
dated the 16th March 19038. _ E 


(2) (1898) L I, R£ 20 AI, 392. a EA i 8 


e 
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Where a Hindu exetuted'a deed of gift in favour of his wife, and if was . SIV, 
registered after-his death, at-the instance of the widow and on her admission, per 
she being his representative, pane 

' , Held, that the deed was a registered instrument within the meaning of Bhabatosh, Aaheriee 


section 123 of the Transfer of Property Act and conferred a valid title-on Soleman. 
the donee, omen 


Where the widow of a deceased person would have been, if she had > cots 
applied, entitled to Letters of Administration to his estate, prima facie, she i 
would be his representative, and she would be the ‘representative’ of the 
deceased executant within the meaning of section 35 of the Registration Act, 
even if she was the donee under the deed, and would be entitled to appear 
before the registering officer, and admit the execution of the deed as such 
repreneritative, go as to rénder its registration valid and effectual. 

` Pakran v. Kenhammed {1} referred to. 


Appeal by the Plaintiff, 

` Suit for declaration of title to and recovery of eee 
of land. 

` The material facts appear from the judgment. 
u Dr, Rash Behary Ghose and Babu Hem Chunder Mitter 
for the Appellant. 
` Babu’ Lal Mohan Doss for thè Respondent. 
The judgment of the Court was as follows :— 


_ Maclean C, J.—One Kali Prosanna Banerjee executed 
a deed of gift, which has been found by both the lower Courts 
‘to be a valid deed of gift, in favour of his wife Jagat Mohiney. 
He died the next ‘day, The deed was subsequently registered 
‘at the instance of his widow J agat Mohiny. She then sold the 
property in question to the defendant. The plaintiff, as the 
‘reversionary heir of Kali Prosanna, brings this action to recover 
‘possession of the property, and the only question we have to 
decide is, whens in the circumstances, the deed was validly 
‘registered, 

It is urged for the appellant, that the deed in question is not 
‘a t registered instrument” within the meaning of section 123 
‘of the Transfer of Property Act. Section 123 runs as follows : 
‘u For the purpose of making a gift of immovable property, the 
‘transfer „must be effected by a registered instrument signed by 
‘or on behalf of the donor, and attested by at least two witnesses.” 
‘Tf we look at the definition of the term “ registered,” given in 
‘section 3 of the Act, we find it means “ registered in British 
India under the law, for the time being in force regulating the 
"registration ‘of docunfents.” Passing to section 4 0f the Act, it 
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appears, that section 123 of the Transfer of Property Act is to, 
‘be read as supplemental to the Indian Registration Act of 1877.’ ` 


Jt is urged. for the appellant, that “registered” there means’ 


registered by the donor, and that in the absence of such regis- 
tration by the donor, the deed of gift in the present case was 
incomplete, perhaps I might say inchoate only, and therefore 
could have no legal effect. 

Iam unable to take that view, and I am supported by the 


‘decision in Nand Kishore Lal v. Suraj Prasad (1). To determine * 


whether the deed of gift was a “registered instrument” or not, 
we must refer to section 35 of the Indian Registration Act.: 
That section says, after providing for other cases as regards the 
admission of execution, “If the person executing the document 
is dead and his representative or -assign appears before the 
registering officer and admits the execution, the registering 
officer shall register” &c. Now, assuming for a moment, that the 


-widow was the representative of the executant of the document, 


within the meaning of section 35, we have the fact that she 
appeared before the registering officer, admitted the execution, . 
and it must be taken that the deed was properly registered. 

Then, as regards the main argument of the appellant, that a 


“registered instrument” in section 123 means one registered 


by the donor, we do not find anything to that effect in the 


section. In fact, the language of the section suggests that it 


was intentionally left out, because, as regards the act of the 
donor, all that it says is that “it must be signed by or on behalf 
of the donor” and nothing is said about the necessity of its 
being subsequently registered by the donor himself. The legis- 
lature contemplated the possibility of the death of the donor 
between the date of the execution of the deed and registration. 
When we read this section with section 4 of the same Act and 
section 35 of the Registration Act, to which seetion 123 of the 
Transfer of Property Act must be treated as supplemental, 
it is; reasonably clear that " registered” “means registered in 
accordance with the provisions of the Indian Registration Act, 
which points directly to the case of the executant, the donor 


having died before the registration could be effected. I have, 


therefore, no hesitation in saying, that the deed was a " registered 

instrument” within the meaning of section 123. > 
Then arises the point whether the widow was the " re- 

` presentative ” of the person executing the deed of gift, within 


(1)-(1898) I. L, B, 20 All 893. 
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the meaning of section 35. There can be no question,’ that ‘she- 
was his representative : she would have been, if she had applied,’ 
entitled, in the circumstances, to Letters of Administration of 
his estate. Prima facie then, she was his representative. But 
it is urged, that inasmuch as she was also the donee under the 
deed. of gift, she could not properly be regarded as the “ repre- 
sentative” for the purpose of Admitting the. execution. ` Such. 
& case may probably have been present to the Legislature, when 
it enacted this section, but it draws no such distiction, it simply 
says “representative” as the widow undoubtedly was. She 
was the representative and was, therefore, qualified to admit. 
the execution, and so to render the registration proper and 
effectual. This view is supported, to some extent, by the decision 
in Pakran v. Kunhammed (1). a í 

On these grounds, the’ appeal fails and must be dismissed ` 
-with costs. 

Geidt J.—I agree. 
B. M. Appeal dismissed. 
. (1) (1900) I, L. R. 23 Mad. 5680. 





Before Mr. Justice Rampini and Mr. Justice Mookerjee. 
CHAIRMAN OF THE HOWRAH MUNICIPALITY 


v. 


KHETRA KRISHNA MITRA. * 


Land Aoqwisition Act (I of 1884), Seo. 30—Apportionment of compensation— 
“Burning ground,” whether a “ghat—“ Ghat," meaning of——Bengat 
Municipal Act (ILI of 1884, B. On) Seo. 830—Maintenanos by and control 
over tt-—Dedication, meaning of—Dedication of land, and of user of land, 
distinction dbetween—Aoquicscenco—Lstoppol—Valid dedication, what 
constitutes—Abandonment of site, compulsory—Land, acquisition of— 
Compensation, do whom payable, determination of—Valuation, principles 

. of, when subject to restrictions— Dedication, enpress or implied. 
A dedication of land to public purposes need not necessarily be express but 
may be implied from the conduct of the owner. 


Where the owner sets apart land for the use of the public and formally 
declares that such is his intention, or where he conveys land toa Municipality 
or to trustees to hold for the use of the public, the dedication is an express one. 


«a An implied dedication arises by operation of law from the acts of the 
owner and is really founded upon the principle of estoppel ; it proceeds not 
upon the principle hat a rant has actually been made, but rather on the 


* Appeal from Original Decree No..563 of 1904, against a decree of Babu 
Akhay amar Bose, Subordinate Judge,of Hooghly, dated the 31st August 1904, 
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CIVIL, principle that the owner having allowed the public to enjoy the user for any? 
—: particular purpose, is estopped from denying the right of the public to the 
ee _ enjoyment of such user. F 
Chairman of the . Exclusive and continuous user by the public with the owner’s knowledge“ 
Manicipatity and acquiescence for the prescriptive period will raise the presumption of a. 
x v. : grant or dedication to the public, 
Khetta ‘Krishna Bessemer v, Jenkins (1), Kennedy v. Cumberland (2) and Boyo v.` 
Mitu, Kalbaugh (8) referred to, wee 


A dedication is a devotion to public uses, either of the land itself or of an 
casement in-it, by any unequivocal act of the owner of the fee manifesting such _ 
clear intention. 

It is not essential to constitute a valid dedication that the legal title should 
pass from the owner; nor is it inconsistent with an effectual dedication that 
the owner should continue to make any and all uses of the land which do not’ 
interfere with the uses for which it is dedicated. E 

New Orleans v. United States (4), Stats y. Trask (5), St. Mary Newiagton v.. 
Jacobs (8), Jaggamant v. Nilmani (7) referred to. 

One of the essential elements of a good dedication is fhat it should be made 
to the publio, that {t should be irrevocable and that the land shoma be for ever 
dedicated for the designated public nse. 

Dawes v. Hawkins (8) and San Francisco v, Canavan (9) referred to. 

But after a valid dedication has been -made, if the use for which the 
property is dedicated becomes impossible of execution or if the object of the 
use wholly fails, there isan abandonment in consequence of which the rights 
of the public therein fail and s reversion takes place, as the dedication has 
spent its force when the use ceases. ‘ 

. Campbell v, City of Kansas (10), Newark v. Watson (11), Board af Commis. 
£ sioners v, Young (12) and Board of Eduoation v. Edson (18) referred to, 
a Alanmatha Nath v. Scoretary of State (14) ewplaincd and distinguished, 


The determination of the question, who are the persons to whom the 
amount of compensation awarded for acquisition of land is payable depends 
upon the ascertainment of the rights and interests of the several claimants to 
the property at the time of its acquisition. 

There, is a substantial distinction between cases in which the question of 
the principle of valuation of land acquired when it is subject to restrictions 
as to use arises and those in which is raised the question as to the principle 
upon which compensation when it has been. awarded for land subject to restrlo- 
tions as to use, has to be apportioned amongst persona interested in the 


* property, 
The principles of valuation of such land and of apportionment of campensa- 
tion awarded for it discussed, 2 
@ eee 56 Am, St. Rep. 26. - o fies 10 Peters 662 (712). f 
(2) (1886) 87 Am, Rep. 846. (188 £) 27 Am. Dec. oo (Notes). 
(8) (1877) 28 Am, Rep. 464. (6) (1871) L. B.7 Q. B. 4 ; 
(7) (1882) I. L. R. 9 Cale. 75, 

(8) (1860) 8 O. B. N. 8. 848. - (1) (1804) 24 L. R: A. 843. 
(9) (1872) 42 California 541. aa (1893) 8 ©. 0. A. 27 ; 59 Fed Rep. 96, 

tio, oem) 10 L. R. A. 593. - (18) (1868) 98 Am. Dec, 114.. 


(14) (1807) L. B. 24 1-A. 177. ; L L, R, 25 Calc, 194. ---- -42 
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Hilooat v. Archbishop of Canterbury and York (1), Stebbing v.. Metropolitan, 
Board of Works (2), In re City and South London Railway Oo. and St. Mary 
Wootnoth (8), Campbell vy, Mayor of Liverpool (4), Experts Rector of 
Liverpool (5) and Exparte Rector of St. Martine, Birmingham (6) referred to. 

The word “ghat” ordinarily means a flight of stepa made of wood, bricks, 
stones, iron, eto., for access to the water of a tank ora river ; it also means the 
place on ariver bank (or on a tank) where people ordinarily bathe or where 


_ boats are moored for purposes of a ferry or otherwise, or which is used for the 


E 


purpose of loading or unloading goods. The word “ ghat” does not include & 
tract of land used as a burning ground. 

The word “ghat” used in section 80 of the Bengal Municipal Act was not 
intended to include a burning ground. The term “ghat” does not include any 
portion of the subsofl and cannot consequently apply to the burning ground. 

Chairman of the Naihati ‘Municipality v. Kishori Lal (T) and Modhu 
Budan v..Promoda Nath (8) referred to. 

The phrases “not being private property” and “not being maintained by 
Government Or at the public expense” used’ in section 30 of the Act, connected 
by the conjunction “and” must be taken distributively and not collectively. 
The section means that all roads &c. shall vest in the commissioners but roads 
&c, being private property shall not so vest, and roads &, maintained by 
Government or at the public expense shall also not vest, 

But so far as ghats are concerned, sections 80 and 32 of the Municipal 
Act-overlap and there is an apparent inconsistency, 


Appeal by claimant No. 1 Chairman, of the Howrah - 


. Municipality. 

+ + Reference under section 80 of the Land Acquisition Act 
for apportionment of compensation. 

+ ` The facts of the case appear fully from the judgment. 

‘ Babus Mohendra Nath ey and Krishna Prasad Sarbadhtkart 
for the Appellant. ; . || 
e Babus Dwarka- Nath ‘Chakravarti, Jadunath Kanjilal and 
pai Chandra Mullick for the Respondent. 
C. A. V, 
` The jaägrhent of the Court was as follows :— 


Mookerjee J. —This is an appeal under section 54 of the 
Land Acquisition Act, 1894 against an order of the Subordinate 
Judge of Hooghly apportioning the amount of compensation 
in a case referred to- him for decision under section 30 of the 
Act. The property acquired is described in these proceedings 
as the Hanumant Burning Ghat situated on the bank of the river 


” d) (1850) 10 ©. B. 827. t2 (1870) L. R. 8 Q. B, 877 0 7 
- (8) (1902) 18 T. L R. g12, confirmed on appeal (1908) 19 T. L. R. 363. 
(4), (1870), L. 2.99 Eq. 579. (5) (1870) L. R. 11 Éq. 15 
(8) ano Bill Eq. 28, ' (T) (1886) I. L. R. 18 Cale.-171, ; 
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Hooghly within the District of Howrah. The total amount: of 
compensation awarded by the Collector for the property ac- 
quired was Rs. 28,245-14-11. Out of the sum. Rs. 1,013-4-0 
represented the market value of the site of the burning ground, 
Rs. 2,686-0-3 the value of the building, compound wall, platform 
and the flight of stairg leading to the river, Rs. 24,388 the da- 
mages for the reconstruction of a new burning ghat by the » Miini- 
cipality elsewhere, and the balance, about Rs. 158 was the statutory 
allowance of 15 per cent. upon the market value of the land. 
The dispute as to the apportionment of the compensation arose 
between the Chairman of the Howrah Municipality, the Raja of 
Andul and certain persons described as the Chowdhuries. The 
Municipality claimed the whole of the compensation on the- 
ground that the place has been maintained by the Commissioners 
as a burning ground ever since the creation of the Municipality 
in 1864 that it has vested in them under the provisions of the 
Bengal Municipal Act, and that in any event they have acquired 
an indefeasible title to it by adverse possession for the statutory 
period. The Raja of Andul, Khetra Krishna Mitter, claimed 
the compensation for the land to which he set upa Jakhiray 
title and which he alleged had been allowed by his predecessors 
to be used as a burning ground by the public ; he also claimed - 
the compensation awarded for the building which he stated had 
been erected by his predecessors and repaired at his expense 
from time to time. The Chowdhuries claimed the compensation 
for the land only which, they alleged, fornted:. part of, their 
zemindari ; they denied the /akhtra7 title set up by the-Raja‘of. 
Andul as. well as the title of the Municipality. Neither the 
Raja of Andul nor the Chowdhuries preferred any claim to that. 
portion of the compensation which had been awarded’ as 
damages for the shifting and reconstruction of the burning 
ground. Inthe Court below, the learned Subordinate Judge held 
that the Chowdhuries had failed to make out, their alleged title 
to the land acquired as the ma/ land of their zemindari, and as 
they have now retired from the litigation, no further reference 
need be madetotheclaim set up by them. As regards the Raja of 
Andul, the learned suhordinate judge found that the title alleged 
by him was well established. He held upon the evidence that 
the land originally belonged to the ancestors of the Raja, that 
they dedicated the user of the property ¢o the public for the 
ptrposes of a burning ground, that the Hindu public of the 
neighbourhood used the land asa burning ground, that the 
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masonry structures were constructed by an ancestor of the present 
Raja and that they were repaired from time to time by him or 
at his cost. The learned Judge also found that the Municipality 
had absolute control over the management of the burning ground, 
that they employed suitable persons to perform duties in con- 
nection with the cremation of the dead, that they adopted the 
necessary conservancy measures, and that in 1899, they spent 
Rs. 196 upon the construction of a flight of stairs from the 
burning ground to the river. Upon these findings, the learned 
Subordinate Judge concluded that the burning ground wasa 
t ghat’ within the meaning of section 30 of the Bengal Muni- 
cipal Act, 1884, and that under that section, the user of the 
_property, but not the ownership in it vested in the Municipality. 
He held accordingly that the Raja was entitled to the compen- 
sation awarded for the land and the structures, less Rs. 196 
which the Municipality were entitled to as they had spent’ this 
sum in constructing the staircase. Against this award, the 
Municipality have preferred the present appeal, and on their behalf 
the decision of the Court below is challenged substantially on two 
grounds. It is contended in the first place, that the evidence 
does not establish that the land belonged at any time to the Raja 
of Andul, and it is argued in the alternative, that if the land ever 


belonged to the Andul Raj, the evidence does not establish that” 


the dedication to the public was merely of the user and not of 
the entire ownership. In the second place, it is contended that 
under section 30 of the Bengal Municipal Act, the land as well as 
the structures vested in and belonged to the Commissioners and 
they-are consequently entitled to the whole of the compensation. 
In my opinion, neither of these contentions is well founded, and 
subject to a slight modification which will be indicated later on, 
the decree made by the Gourt below is substantially correct and 
ought to be afftrmed. 

As regards the first ground which raises the question of title 
to the land acquired, the learned Subordinate Judge found that 
it was originally the property of the Andul Raj and did not form 
the mal land of the estate of the Chowdhury zemindars. I see 
no reason to differ from the. Court below in its conclusion that the 
zemindars had failed to establish their alleged title. The question 
-of title was litigated in the Court of first instance between the 
Chowdhuries and the- Raja, and the Municipality did not make 
any attempt to” prove that if the land originally belonged to 
either of the contesting parties, it had ever vested in the 
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Municipality under any grant. On the other hand, the witnesses 


‘examined on behalf of the Raja alleged that the property 


belonged to him. I see no reason to distrust their testimony, 
which is considerably strengthened by the undoubted fact that 
the burning ground was enclosed by walls at the expense of the 
Raja, that the buildings for the temporary residence of_dying 
people were constructed at his cost and that the repairs on mahy- 
occasions were effected out of funds supplied by him. If, there- 
fore, the land acquired originally belonged to the Raja, as it must 
be held it did, the question necessarily arises whether he has lost 
his title to it. It is suggested on behalf of the Municipality that 
if the land originally belonged to the Raja, he must be assumed 


‘to have parted with all his rights in it when he allowed the public 


to use it as a burning ground. The learned Subordinate Judge, 
on the other hand, adopted the view that the dedication wa8 not 
of the entire proprietary interest in the land, but merely of-the 
user thereof. The learned vakil for the appellant controverted 
this position and suggested that there is no distinction between the’ 
dedication of land and the dedication of the user of land to public 
purposes, and that at any rate, if there is such distinction, it does 
not affect the present case. I am wholly unable to accept this argu- 


` ment as well founded, and must hold, that according to principles 


which are firmly settled and which will presently be explained, the 
title to the land which was originally in the Raja, has not vested 
in the Municipality. It is perfectly true that a dedication of land 
to public purposes need not necessarily be express, but may be 
implied from the conduct of the owner. When the owner sets 
apart land for the use of the public and formally declares that 
such is his intention, or where he conveys land toa Municipality 
or ‘to trustees to hold for the use of the public, the dedication is 
an express one. Animplied dedication arises by operation of 
Jaw from the acts of the owner and is really founded upon the 
principle of estoppel ; it proceeds not upon the principle that a > 
grant has actually been made, but rather on the principle that the 
owner having allowed the public to enjoy the user for any 
particular purpose, is estopped from denying the right of the 
public to the enjoyment of such user. It is not necessary for our 
present purposes to consider what would amount to acquiescence 
on the part of the owner sufficient to raise the presumption ; but 
it is quite clear that exclusive and continuous user by the public 
with the owner’s knowledge and acquiescence for the prescriptive 
period will raise the presumption of a grant or dedication to the 
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public [Bessemer v. Fenknis (1), Kennedy v. Cumberland (2), 
Boyce v. Kalbaugh (3), in the last of which cases it was said that 
the continuous and notorious user of land for 20 years as a public 
burial place with the acquiescence of the owner affords presump- 
‘tive evidence of its dedication to that purpose]. In cases, how- 
‘ever, where the dedicatién is not express but merely implied and, 
consequently, there is no deed defining the extent of the rights 
treated by the dedication, a question may arise as to whether the 
dedication is of the entire ownership in the land or merely of the 
right of user, because as observed in Grogan v. Hayward (4), and 
‘Bushnell v. Scott (5), a dedication is a devotion to public uses, 
either of the land itself or of an easement in it, by any unequi- 
“vocal act of the owner of the fee manifesting such clear 
‘intention, An owner may appropriate land to public use 
and yet retain in himself all such rights inthe soil as are 
compatible with the full exercise and enjoyment of the public 
use to which the property has been devoted. Itis not essential 
‘to constitute a valid dedication that the legal title should 
pass from the owner [Wew Orleans v. United States, (6)], nor 
‘is it inconsistent with an effectual dedication that the owner 
“should-continue to make any and all uses of the land which do 
not interfere with the uses for which it is dedicated [Washburn 
on Easements section'137 and Notes to State v. Trask, (7)]. This 
“view of the law is amply substantiated by the decisions i in St. Mary 
Newington v. Jacobs (8) and Jaggamont v. Nilmont (9). Ia 
the case before us there is nothing to show that the . dedication 
‘by the Raja was of his entire ownership in the land; no deed 
has been produced and apparently none ever existed ; what has 
‘happened is, as happens very often in this country, the Raja 
‘has allowed the Hindu public of the neighbourhood to use the 
land in question as a burning ground, and no doubt, regarded 
it as a pious and meritorious act, beneficial to the public. There 
is not the remotest suggestion that the Raja intended to make 
an absolute gift of the land to the public, irrespective of the 
uses to which it might be put ; and any such suggestion, if made, 
would be effectively negatived by the circumstance, that for 
more than thirty years at least, the’ Raja has been uniformly 
looked up to for the improvement of the property. The only 


(1) (1895) 56-Am. St. Rep 26. (5) (1867) 94 Am. Dec. 555. . 
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Orvit. ' inference which may legitimately be ‘drawn from the circums- 
1908. tances of the case appears to be that the Raja made a dedication 
Chairman of the of the uses of the property for the purposes of a burning 
Howrah ground, such dedication to remain in force only so long as the 
Municipality 
i: property continued to be used as a burning ground. The 
Khetre Krishna question therefore arises, what is the eff€ct of the abandonment 
— of the site as a burning ground by the public, even though 
Mookerjee, J, 


such abandonment is caused by statutory acquisition of the land. . 
It is no doubt true, that it is one of the essential elements of 
a good dedication that it be made to the public, that it be 
irrevocable and that the land be for ever dedicated for the 
designated public use. [Dawes v. Hawkins (1), San Franctsco v. 
‘Canavan (2)]. But after a valid dedication has been made, if 
the use for which the property is dedicated becomes impossible 
of execution, or if the object of the use wholly fails, there is am 
abandonment in consequence of which the rights of the public 
therein fail and a reversion takes place, as the dedication has 
spent its force when the use ceases. It is well settled, that if 
land is dedicated for cemetries or burial purposes, and there is 
subsequently an abandonment, the property so abandoned 
. reverts to the dedicator or his heirs [Campbell v. City of 
Kansas, (3), Newark v. Watson (4), Board of Commissioners vw. 
Young (5), and Board of Education v. Edson (6)]. When, there- 
fore, in the case before us the sole use to which the property 
had been dedicated became impossible of execution, by reason 
i of a statutory acquisition and compulsory use for purposes ih- 
consistent with the original dedication, it must be taken to have 
reverted to the dedicator or his representative, the present 
Raja, and he is consequently entitled to the compensation 
awarded in respect of the property. The learned vakil for -the 
„appellant placed considerable reliance upon the judgment of 
‘the Judicial Committee in Manmatha Nath w. Secretary of 
State (7), and strenuously contended that the view taken hy us 
is inconsistent with that decision. In my opinion, the case 
„before the Judicial Committee is clearly and completely distin- 
guishable. In that case, a portion of the property taken up 
was covered by a public rodd. The question was raised whether 
the owner was entitled to any compensation for the portion of 


(1) (1860) 8 O. B. N. 8. 848, (4) (1894) 24 LOR. A. 843. . 
(2) (1872) 43 California 54l. re, (1800) 8 O. C. A. 87; p Fed. Rep. 96, 
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(7) (1897) L, R, 241, i Ty L. L, R. 26 Calo, 194. 
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land covered by the road. The Court of first instance held; 
that as by virtue of the acquisition, the land would cease to be 


used as a road, it must be taken to revert to him as property . 


unencumbered by the user, and that consequently, he was 
entitled to have it valued and the price fixed at the same rate 
as for the adjoining land. - The High Court reversed this decision 
and held that the owner was entitled to no compensation, because 
athe land, as road-land, had no separate market value, or. at any 
.rate, that it had not been proved to have any separate market 


value. This view was affirmed by their Lordships of the Judicial 


Committee. Lord Hobhouse in delivering judgment observed 
in the first place, that it was not suggested that the land asa 
road-way had any market value, and pointed out in the second 
place, that the Subordinate Judge, in valuing the land as belong- 
ing absolutely to the owner, free from the burden of the road 
and, capable of being used for any. purpose, had fallen into the 
error of taking into consideration an increase in the value of 
the acquired land which accrued from the use to which it would 
be put after the acquisition. Under the provisions of the statute, 
the value of the land must be ascertained with reference to the 
point of time when the land is acquired, which is the point of 
‚time at which the right to compensation attaches, Their Lord- 
ships accordingly pointed out that as at the time of acquisition, 
the land.in dispute was a road-way which had admittedly na 
market value, the claim of the owner was in reality for a supposed 
loss of value which had no existence when the ownership of 
the land was changed, and that consequently, he was not entitled 
to any compensation. The case before us manifestly stands 
upon an entirely different footing. Here the Collector has found 
no difficulty in determining the amount of the compensation 
payable for the acquired property, treated as a burning ground 
at the date of ‘its acquisition. It is not suggested that the 
` valuation is erroneous or that the property had no market value. 
The only question is as to the mode in which the apportionment 
is to be effected ; there was no question of apportionment in the 
case Before the Judicial Committee, as there was in fact nothing 
to apportion. In the case before us, we have to determine wha 
are the persons to whom the amount of compensation awarded 
is payable, and the answer to this question must depend, upon 
the determination of ¢he rights and interests of the several 
claimants to the property at the time of ‘its acquisition, The 
view; that there is .a substantial distinction between the question 
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Orin: which was raised in 'the case before the Judicial Committee and 
1908. the question which arises-for decision in the case before us; is 
Ghairman of the © SUpported by a considerable body of authorities. Thus for ins~ 
Howrah t in th 7 : x 
Seapine ance, in the cases of Hrilcoat v. Archbishop of Canterbury 


ee and York (1), Stebbing v. Metropolitan Board of Works, (2), and 
Khotra-Krinina Inve City and South London Railway Co. & St. Mary Woolnoth (3), 
the question was raised as to the manner in which valuation ~ 
is to be made of land acquired when it is subject to restrictions , 
as to use, for instance, land used as a chuch-yard or a grave-yard.: 
In the first case it was held by the Court of Common Pleas. that 
the value was to be determined as if the land belonged to the 
owner, discharged of the use to which it had been devoted. 
Sir Thomas Wilde C. J. observing that “by the appropriation of 
property to ecclesiastical or spiritual purposes, the owner 
voluntarily sacrifies the pecuniary value of the property so appro- 
priated, but he makes that sacrificé to obtain an object which: 
he estimates of greater value than pecuniary value ; but when that 
object is entirely withdrawn from him, by the application of the 
property against his will to secular uses and those uses connected 
with pecuniary profit, it does not seem consistent with justice to 
estimate the value to the owner upon the footing of its irrevoc- 
able appropriation to those spiritual purposes from which it- has 
been already withdrawn.” In the second case, Stebbing v. 
Metropolitan Board Works (2) it was held that where land, subject: 
to restrictions as to its use, is taken under compulsory powers, 
the amount of compensation payable to the person interested 
therein is to be assessed with reference to the value of his interest: 
therein and not with reference to its value to the person taking. 
. it ; in other words, that when land used as a burial ground is 
acquired, it has to be valued not as secularised by the acquisition 
but as consecrated and devoted to the purposes of a burial 
ground. This view is based on the same principle as underlies 
the decision of the Judicial Committee which is founded upon .a 
construction of the provisions of the Land Acquisition Act. > In 
the third case, Zn re City and South London Railway Co, & St. 
Mary Woolnoth, (3) the Court of Appeal went back to the* view 
taken by Wilde C. J. in Helcoat v. Archbishop of Canterbury and: 
York (1), and expressed their preference for it over the principle: 


Mookerjes, J. 


; ah es 
327, e 


(1) (1850) 10 0. B. , ; 
(2) (1870) -L. R. 6 Q. B. 8 ai 
D (8) (1902) 18 T. L. R. 612 confirmed on appeal (1908) 19 T. L, B. 368: 
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of Stebbing v. Metropolitan Board of Works (1). `The three cases 
just referred to, therefore, are authorities on the question of the 
principle of valuation of land subject-to restrictions as to use. 
On the other hand, in the cases of Campbell v. Mayor of Liver- 
pool, (2) Exparte Rector of Liverpool, (3) and Exparte Rector of St. 
Martins, Birmingham (4), the question was raised as to the 
principle upon which compensation, when it has been awarded 


for land subject to restrictions as to use, has to be apportioned . 


amongst persons interested in the property. In the first case, 
it was held that under the circumstances under which the dedica- 
tion had been made, there was no right of reverter to the 
original owner when the land ceased to be used for the purpose 
for which the dedication had been originally made. In the other 
two cases, it was held that the inhabitants of the Parish who 
were entitled to use the land as a burial ground had no interest 
in the soil and were not entitled to any portion of the sum 
awarded under the Land Clauses Act. . It appears to be clear that 
there is a well marked distinction between the two classes of 
cases. In the first class of cases, of which the case before the 
Judicial Committee may be taken as the type, it may be held 
that sterilization is so permanently attached to ownership as to 
deprive the owner of all claim to compensation. In the second 
class of cases, it may be held, that the land, though it is subject 
to restrictions as to use has still some value, and the only question 
which requires solution is, who is the person interested in the 
property and consequently entitled to the compensation assessed 
on this principle. In the case before us the Collector has awarded 
compensation for the land as a burning ground; this sum right- 
fully belongs to the owner; the Collector has also awarded 
compensation for the loss of user of the land as a burning ground 
which is described as damages for re- -construction of a new 
burning ground*; this sum rightfully belongs to the Municipality. 
This view is in no way inconsistent with the decision of the 
Judicial Committed in Manmatha Nath v. Secretary of State (5), 
the facts of .which, as has been already observed, were wholly 
different from those of the case before us. As pointed out by 
Lord Halsbury L. c., in Quinn v. Leathem, (6) "every judgment 
must be read as applicable to the particular facts proved, or 
assumed to be proved, since the generality of the expressions 


which may be found there are not intended to be expositions: 
e 


(1) (1870) L. R. 6 Q B. 37. (2) (1870) L, B. Ten he 
- (3) (1870) L B 11 Eq. 16. (4) (1870) L. R. 11 E 
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CxvIL, ôf the whole law, but governed and qualified by the particular 
1906. facts of the case-in which such expressions are to be found.” 
ee It must be held on these gréunds that the first point taken on 
Chairman of the x 
, Howrah behalf'of the appellant cannot be sustained and must be over-ruled. 
Muoigipadry The second ground taken on behalf of the appellant turns 


Khetřa Krishna upon the construction of section 30 of the Bengal Municipal_ 
Act, under which it is argued that the land as well as the struc- =x 
tures have vested in and belong to the Commissioners, who are e 
consequently entitled to the whole of the compensation. 
Section 30—I quote only so much of it as may have any possible 
bearing upon the case before us—provides as follows: “ All ghats 
in any Municipality (not being private property and not being 
maintained by Government or at the public expense) now exist- 
ing or which shall hereafter be made, and the pavements, stones 
and other materials thereof, and all the erections, materials, 
implements and other things provided therefor shall vest in 
and belong to the Commissioners.” It is maintained on behalf 
of the appellant that the term ‘ga?’ in‘ this section includes a 
burning ground, I am unable to accept this view. The word 
ghat ordinarily means a flight of steps made of wood, brick, stones, 
iron, &c., .or access to the water of a tank or a river; it also 
means the place on a river bank (or on a tank) where people 
ordinarily bathe or where boats are moored for purposes of a 
ferry or otherwise, or which is used for the purpose of loading or 
unloading goods. The word gkat does not include a tract of 
land used as a burning ground. It may be observed that the 
term ‘burning ground’ is used in varions sections of the Bengal 
Municipal Act ; see for instance sections 87, 98 and 254 to 
256. On the other hand, sections 347 and 348 use the word 
‘burning ghat’? Upon an examination of all the sections, it 
appears that the word 'ghať in section 30 was not intended 
to include a burning ground; indeed if it was the intention 
of the Legislature so to include it, it is difficult to see why 
burial grounds, which in other portions of the Act are 
placed substantially on the same footing as burning grounds, 
should have been excluded from the operation of this section. 
I am unable to hold, therefore, that the title to the burning ground 
in this case vested in the Municipality. This view is supported by a 
very significant circumstance. Under section 30 as it stood 
before its amendment by Act IV of 1894, "sektion 22, it had been 
held in the cases of Chairman of the Nathati Municipality 





Mookerjeo, J. 
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v. Kishori Lal (1), and Madhu Sudan v. Promoda Nath (2) that oivik: 

the term ‘road’ comprised only the surface of the road and 1906. 

not the subsoil underneath it. In 1894, the Legislature Chairman of tha 

amended the section so as to make all roads including the soil, vest Meer altey 

in the Commissioners. The other words of the section, however, t. 

were left uhaltered, and the inference is, therefore, irresistible Ehetra. Brishna 

that the term “gha?’ does not include any portion of the subsoil —— 
Mookarjee, J. 


e and cannot consequently apply to the burning ground itself. I 
thay further add, that there are many places throughout the 
country, far away from any river, where there ‘are burning grounds 
which are not and cannot by any stretch of language be called 
ghats, and it would not be a proper construction of the Act, to 
hold that the term ghat in section 30 was intended to include 
only such burning grounds as may be called gats. On all these 
grounds, I find it, impossible to hold that the title to the land of 
the burning ground in this case vested in the Municipality or 
that the Municipality are entitled to the compensation awarded 
for the land and for the structures erected thereon at the expense 
of the Raja. As regards the ghat itself, however, the learned 
Subordinate Judge has found—and his finding has not been 
challenged before us—that it was erected at the cost of the 
Commissioners and that it was not a private ghat. Under Sec 30, 
therefore, the ghat itself, though not the subsoil underneath it,` 
vested in and belonged to the Municipality. A question was 
raised before us as to the true effect of the words “not being 
private property and not being maintained by Government or 
at the public expense ” which find a place in Sec. 30. In my 
opinion, the phrases connected by the conjunction ‘and’ must 
be taken distributively and not collectively. The section clearly 
means that all roads &c shall vest in the Commissioners, but 
roads &c being pyivate property shall not so vest, and roads &c 
maintained by Government or at the public expense shall also 
not vest. The intention of the Legislature appears to have 
been not to vest in the Commissioners such roads &c as are 
either private property or are maintained by Government or at 
the public expense. So far as ghats are concerned, however, it may 
be observed that sections 30 and 32 overlap and there is an 
apparent inconsistency. It must consequently be held, that the 
ghat in this case belonged to the Municipality, and under section 
30, they are entitled to the value of the materials of the ghat as 
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also of the platform which latter item the SubordidateIudge has 

not allowed. The total value of the staircase and platform ~ ~~ 

appears from the Collector’s proceedings which we have called ` 

for, to be Rs. 306. As the Subordinate Judge has made a decree 

in favour of the Municipality for Rs. 196 onl J; it must be varied to + 

this extent. The Municipality will, therefore, have a decree “for. ' 

Rs. 306 and the balance will be awarded to the respondent. S ` 
As the appeal has substantially failed, the-appellant must pay , 

the respondent his costs in this Court. The hearing feeis.assessed 


at eight gold mohurs. 


Rampini J.—I agree. 
B. M, Decree modified, 


Vor. -IV.] ‘  HieH court. 


Before Sir Francts William Maclean, K. C. I. E, Chief Pustice, 
Mr. Justice Mookerjee and Mr Fustice Holmwood. 


MANIKYAMALA BOSE AND ANOTHER 
ee w. 
NANDA KUMAR BOSE.* 


Hindu Law—Adoption—Adoption by mother after the death of son and son's 

widow, if valid —Adoption, powsr of, when comes to an end and becomes 

Pa incapable of execution—Life estate—Hstate of inheritance—Haecutory 
gift over—Indian Succession Act (X of 1865), Seos. 82, 111. 


An adoption by a Hindu widow, who has succeeded by heirship in her 
character ag mother to her son, after his death and the death of his widow, is 
invalid according to Hindu law. 

A left a widow and an adopted son, and” gave authority tothe widow to 
take three sons successively in adoption, one alter the death of another, The 
adopted son married and died leaving a childless widow, who succeeded to the 
estate. Upon the death of the widow of the adopted son, the widow of the 
original owner succeeded to the estate and took a second son in adoption : 

Held, that the second adoption was invalid, in as muchas the power of 
adoption came to an end and became incapable of execution when the estate 
vested in the widow of the first adopted son, and that such vesting was a 
proper limit to the exercise of the power. 

The power was not revived upon the death of the widow of the first 
adopted son, _ 

Bhoobanmoye v. Ram Kishore (1), Pudma Coomari v. Court of Wards (2), 
Thayamial v. Verkatarama (8) and Tara Oharan v. Suresh Chunder (4) applied. 

Krishna Rav v, Shankar Rav (5) and Ram Krishna v. Shamrao (6) approved. 

Bykant donee v. Kisto Suondereg (7) dissented from. 

Manik Chand v. Jagat Settani (8) distinguished. 

Ram Soondar v, Surbannes (9) and Kanneppalli v. Pucha (10) explained 
and distinguished. 

A testator left an adopted son and gave authority to his idw to take three 
sons in adoption one after the death of another. The will contained à provision 
that the adopted son shall succeed to the estate on the death of the testator, 
and that on the death of one adopted son and until the adoption of another 
son, the estate shall remain in the ownership and possession of the widow as 
„ordinary heir, the estate to vest in the adopted son immediately on adoption : 

Heid,-that the adopted son would take nota life interest but an estate of 
inheritance ysabject: to a condition of defeasance, 

Heid ‘also, that the executory gift over did not take effect. 

Tagore v. “Tagore (11) and Norendra Nath v. Kamalbasini (12) applied, 


* Appeal from Original Decree No, 66 of 1905, against the decree of Babu 
Kalidban Chatterjee, Subordinate Judge, Backergunge, dated 4th October 1904. 
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Appeal by the Defendants. 3 
Suit for declaration that an adoption is invalid. 
The material facts and arguments appear from the judgment. 


Babus Golap Chandra Sarkar, Sarat Chandra Basak and 
fotindra Nath Ghose for the Appellant. 


Babus Mohendra Nath Roy and Gunada Charan Sen for the 


Respondent. G. A. V. 
The judgment of the Court was as follows :— 


Maclean C. J.—I have had an opportunity of reading the 
judgment about to be delivered by Mr. Justice Mookerjee, and 
I only desire to say, that I entirely agree. 


Mookerjee J.—The facts which have given rise to the 
litigation out of which the present appeal arises are not disputed 
before us. One Chandra Kumar Bose, the brother of the plaintiff 
respondent Nandakumar Bose, died on the 24th August, 1881, 
leaving a widow, Mainkyamala, the first defendant to this suit, 
and an adopted son Aukhoy Kumar Bose.. On the day of his 
death, Chandra Kumar executed a Will by which he made a 
disposition of his properties and also authorised his widow to 
take three sons successively in adoption, one after the death of 
another. Aukhoy Kumar attained his majority, married and 
died on the 25th January, 1893, leaving a childless widow Bidhu- 
mukhi. Bidhumukhi died in July, 1898, and shortly after, on 
the 29th August, Manikyamala, the widow of Chandra Kumar, 
teok the second defendant Mohendra Chandra in adoption, 
professing to act in exercise of the power conferred upon her 
by the Will of her husband. The plaintiff commenced this action 
‘on the 8th J une, 1904 for declaration that the’adoption is invalid 
under the Hindu law. The learned Subordinate Judge has made 
a decree in favour of the plaintiff, declaring that the adoption of 
the second defendant by the first defendant is invalid. The 
defendants have appealed to this Court;*and on their behalf, 
the validity of the adoption has been sought to be maintained 
upon two grounds, namely, first, that upon a true construction_of 
the Will of Chandra Kumar, the adopted son took a mere life 
interest, followed by a gift over to the widow of Chandra Kumar 
upon failure of the male issue of the adopted son, and conse- 
quently, the widow could divest her ogn estate by a second 
adoption.; and secondly, that as the adoption no% in dispute was 
made after the death of the widow of the first adopted son, and 


7 


/ 
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at a time when the estate had reverted to the widow of Chandra 
Kumar, there was nothing under the Hindu law to invalidate the 
second adoption. 

The decision of the first question raised before us must 
depend upon the construction of the provisions of the Will of 
Chandra Kumar. The first paragraph of the Will authorises the 
widow to take three sons successively in adoption, one after the 
death of another. The second paragraph provides as follows :— 

“My adopted son shall succeed to all the moveable and 
immoveable properties which I have. On the death of one 
adopted son and until the adoption of another son by my wife, 
all my properties shall remain in the ownership and possession of 
my wife as my ordinary heir, and after my wife has adopted 
another son, the properties shall vest in him.” 

The third paragraph of the Will provides for the manage- 
ment of the estate during the minority of the adopted son, and 
lays down that the estate is to be made over to him when he 
attains majority. The learned vakil for the appellants contended 
that the adopted son took a life interest in the estate, and 
that upon his. death, the estate did not pass to his widow, 
but reverted to his adoptive mother. We are unable to ac- 
cept this contention as well founded. Under section 82 of the 
Indian Succession Act, which was made applicable to Hindus 
by section 2 of the Hindu Wills Act, “where property 
is bequeathed to any person, he is entitled to the whole 
interest therein of the testator, unless it appears from the Will 
that only a restricted interest was intended for him ;” this is 
substantially the rule laid down by the Judicial Committee in 
Tagore v. Tagore, (1) where their Lordships observed that “ if 
an estate were given to a man simply without express words of 

‘inheritance, it would in the absence of a conflicting context, 
carry by Hindu.lavw, (as under the present -state of law, it does 
by Will in England), an estate of inheritance.” We feel no 
doubt that under the Will of Chandra Kumar his adopted son 
took an absolute interest, subject to a condition of defeasance. 
The question, therefore, arises, whether the executory gift over 
took effect in the present case. In view of Sec. 111 of the 
Indian Succession Act, made applicable to Hindus by the Hindu 
Wills Act, 1870, and the decision of the Judicial Committee in 
NVorendra Nath DAVONI, Kamalbasini Dasi (2), we must hold, 


(1) (1872) L. B. LA. Sup. Vol. 47 (65), 9 B. L. R 8r. 
(2) (1896) L. R, 231 A, 18; I. L. R, 23 Cale 563, 
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CIVIL, that the gift over did not take effect. Here a legacy is given tò 
1908. the widow of the testator if a specified uncertain event, namely, 


Manit-yreus ala Bose the death of the adopted son of the testator shall happen ; no time 
is mentioned in the Will for the occurrence of that event; the 
legacy cannot, therefore, take effect, unless the specified uncertain 
event, namely, the death of the adopted son, happens before 
the period when the fund bequeathed is payable or distributable. 
There was some discussion at the Bar as to the precise period - 
when the fund bequeathed is payable or distributable in this i 
case ; it was suggested, on the one hand, that the period in 
question is the death of the testator, as laid down by the Judicial 
Committee in Norendra Nath x. Kamalbasini (1); it was argued, 
on the other hand, that the period of distribution is the time 
when the adopted son attains majority. It is immaterial for 
our present purposes which view is accepted, because the adopted 
son died, not only after the death of the testator, but also after 
he had attained majority. In either view, therefore, the gift 
over did not take effect. There is no ‘foundation, therefore, 
for the suggestion made by the learned vakil for the appellants, 
that the question raised before us is identical with the one left 
open by the Judicial Committee in Bhoobun Moyee v. Ram 
Kishore (2), namely, the effect of a testamentary disposition by 
an adoptive father, under which he restricts the interest of his 
adopted son in his estate to a life interest, and limits it over to 
another adopted son of his own, if the first adopted son leaves no 
issue male or such issue male fails, We must hold, accordingly, that 
upon the death of Chandra Kumar, his estate vested absolutely 
in Aukhoy Kumar, that upon the death of the latter, it vested 
in his widow Bidhu Mukhi, and that upon her death, it reverted 
to Manikya Mala as the heiress of her adopted son. 

The second ground taken before us raises a questidn of some 
nicety which is not altogether free from «difficulty, It is 
contended on behalf of the appellants, that inasmuch as the 
second adoption was made after the death of the widow of the 
adopted son, and at a time,’when the estate had vested in the 
widow of the original owiter, there was no bar to the second 
adoption, as it would: divest the estate of the adoptive mother 
alone. It has been conceded before us, and in view of the 
decisions of the: Judicial Committee in Bhoobun Moyee v. Ram 
Kishore (2), and Pudma Coomari v, Courteof Wards (3), it could. 


(1) (1896) L R, 23°. A, 18 (27) : I. L. R. 28 Cale, 583. 
¢ (1865) 10 M. I. A, 279 (311) ; 3 W. B- P, O. 15. 
8) (1881) L. R. 8 I. A. 229 ; I. L. R. 8 Cale, 302. 
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not possibly be disputed, that’ the adoption would have been 
invalid, if it had been made during the lifetime of the widow of 
the adopted son, because during such period, the power of adoption 
was incapable of execution. The question, therefore, is reduced to 
this: whether the power of adoption, vested in the widow of the ori- 
ginal owner, which, during the lifetime of her daughter-in-law, was 
incapable of execution, became extinguished upon the death of 
her adopted son when the estate vested in his widow, or, whether 
such power of adoption merely remained in abeyance and was 
revived and became capable of execution upon the death of her 
daughter-in-law, when the estate reverted to her. The solution 
of this question depends upon the principles deducible from a 
series of decisions of the Judicial Committee in which their 
Lordships had to consider the limits within which a power of 
adoption may be exercised by a Hindu widow. 

The first case in which the question arose was that of 
Bhoobun Moyee v. Ram Kishore (1). One Gour Kishore died, 
leaving a son Bhabani and a widow. Chandrabalee to whom he 
gave express authority to adopt in the event of his son’s death. 
Bhabani married, attained his majority, and died leaving a widow 
but no issue. Chandrabalee then adopted a son, Ram Kishore, 
who sued Bhabanee’s widow Bhuban Moyee to recover the estate. 
The Judicial Committee held, that her estate could not be dives- 
ted by the subsequent adoption. Lord Kingsdown, in delivering 
the judgment observed, that although the deed of permission 
did not, in express terms, ‘assign any limits to the period within 
which the adoption might be made, it was plain that some limits 
must be assigned. It is incontestable that the judgment is 
founded upon the proposition of law, that a widow's power of 
adoption is limited. The question is, what are the limits to be 
assigned ; they are indicated in the following passage from the 
judgment : an 

“It might well have been, that Bhabani had left a son, natural 
‘born or. adopted, and that such son had died, himself leaving a 
son, and that such son had attained his majority in the lifetime 
of Chandrabalee ; it could hardly have been intended that after 
the lapse of several successive heirs,a son should be adopted 
to the great grand-father of the last taker, when all the spiritual 
purposes of a son, according to the largest construction of them, 
would have beep sat&fied. But whatever may have been,the 
intention, would the law allow it to be effected? We rather 

(1) (1865) 10 M. I. A. 279; 8 W, R. P. O, 18, 
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understand thé Judges below to have ‘been of opinión, that if 
Bhabani Kishore had left a son; or if ason had been lawfully’ 
adopted to-him by his wife under a power legally conferred upon 
. her, the power of adoption given to.Chandrabalee would have 
been‘ af an end. But it is difficult to sée what reasons could be 
assigned for sucha result which would not equally apply to the 
case -before us.” : Í l 

It is manifest from this passage that according to the Judicial 
Committee, when the son died leaving a widow, the power of 
adoption ‘vested in the ‘mother, came toan end. No doubt, in 
subsequent passages their Lordships observed that the adopted 
son had lived to an age which enabled him to perform all the 


- religious sérvicés which a son could perform for a father, and, 


also, that the unlimited estate which the son had taken, having 
vested in his widow, a new heir could not be substituted by — 
adoption, sò as to defeat that estate. These are, however, addi- 
tional reasons in support of their Lordship’s conclusion that the 
adoption was invalid, and do not, in any way, weaken the effect 
of the reason first set forth. That this is the true view of the 
effect of the decision, is proved conclusively by the case of 
Padma Coomart v. Court of Wards (1), which arose out of the 
same adoption. ‘Ram Kishore got into possession of the pro- 


_ perties left by Gour Kishore after the deaths of Bhuban Moyee 


and Chandrabalée. He was sued for: its recovery by a distant 
relation of Gour Kishore, who would be entitled to succeed if 
the adoption of Ram Kishore was invalid. The High Court 
held, Pudoo Kumaree v. Jagut Kishore (2), that the Judicial 
Committee had not decided that the adoption was invalid, but 
merely that, by the adoption of Ram Kishore, the’ estate vested 
ai Bhubanmoye was not divested, which was also the view 
‘adopted inthe case of Ram Soondur v. Surbanee Dossee (3). 
The case then went before the Privy Council, and the Judicial 
‘Committee negatived this view of the effect of their previous 
‘decision, Pudma “Coomart Debi v. Court of Wards (x). Their 
-Lordships pointed out that they considered the previous decision 


‘to be, that upon the vesting of the estate in the widow of 


‘Bhabani, the power of adoption was at an end and incapable of 
‘execution. They further added that the vesting of the estate 


in the widow, if ‘not in Bhabani himself, as thé- son and 
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heir of his father, was a proper limit to the exercise of the 
power, This language is repeated and emphasised by their 
Lordships in their judgment in Zhayammal v. Venkatarama ( 1), 
where it was stated that the survival of the son’s widow and 
the vesting of the estate in her put qn end to the right of his 
mother to adopt a son to his father. Their Lordships further 
expressed their entire concurrence in the view of the law laid 
down in Pudma Coomari v. Court of Wards (2), and with 
reference to the passage from that judgment already mentioned, 
observed that nothing can be clearer or more explicit than the 
language used by the Committee in that case.’ Substantially the 
same view was re-afirmed in Zarachurn Chatterji w. Suresh Chan- 
der Mukerji (3).&In view of these decisions of the Judicial Com- 
mittee, it is impossible for us to uphold the contention of the 
appellants, that their Lordships intended merely to decide that 
the power of adoption vested in the mother did not come to an 
end but remained suspended during the life time of the widow 


` left by the son. The effect of the decisions of the Judicial Com- 


mittee was considered by the Bombay High Court in 
Krishnarav v. Shankarrav (4), and we agree in the view taken by 


‘the learned Judges who decided that case, the facts of which were 
„very similar to those of the case before us. The question was 


further considered by a Full Bench of the Bombay High Court in 


„Ramkrishna v. Shamrao (5), in which Mr. Justice Chandravarkar, 


after an elaborate review of the authorities, observed that the 


language of the judgment in @hoobun Moyee's Case (6) is so 


explicit, that it is impossible to construe it otherwise than as 


meaning, that there is a limit to the period within which a 


widow can exercise her power of adoption, and that once that 


-limit is reached, the power is at an end. The learned Judge 
_ expressed his concurrence with the view of Sir Charles Sargent 


in Hasabnit's Case (4), that the language of the Privy 
Council is altogether inconsistent with any idea of the right 
to adopt being merely suspended during the widow’s life, 
and concluded, that where a Hindu dies leaving a widow and a son, 
and that son dies leaving a widow, the power of adoption vested 


` in the former widow was extinguished, and could never afterwards 


be revived. The same view is indicated in the judgment of 


(1) (1887) L. R. 14 I, A. 67 at p. 70 ; T, L. R- 10 Mad, 205. 

(2) (1881) 1. B. 8 I. de ta 329 T, D, B, 8 Calo. 802, 

(8) (1880) L. Rp16 I, A. 166 ; I. L. R. 17 Calo, 1 

(4) (1892) I. L. R. 17 Bom. 164. (5) riged} L L. R. 26 Bom, 526. 
_(6) (1869) 10 M. I, A. 278, 
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Mr. Justice Ranade in Venkappa v. Jivaji (1), where that learned 
Judge observed, that a widow, succeeding as heir to her son, is 
competent to adopt, only when that son has left neither widow 
nor issue. Upon a review then of the authorities, we must 
over-rule the contention of the appellants, that the widow’s death 
is the limit of time within which, and the failure of male issue in the 
male line and the vesting of the estate in the widow, are the only 
two conditions subject to which the power may be exercised, no 
matter whether the estate vests in the adopting widow just after ° 
the death of the son or after the death of the widow of the son. 
The learned vakil for the appellants placed considerable 
reliance upon the decisions of this Court in the cases of Bykant 
Monee Roy v. Kisto Soonderee Roy (2), Manik Chand v. Jagat 
Setfant (3), and upon the decision of the Judicial Commiftee in 
Kannepalliv. Pucha Venkataramana(4). In the first of these cases, 
an adoption, made under circumstances very similar to those of 
the present case, was upheld by this Court. It does not appear 
to have been argued, whether the fact that the adoptive mother 
made the adoption after the death of her daughter-in-law distin- 
guished the case from that of Bhoobun Moyee v. Ram Kishore (5). 
But it appears to have been assumed, that all that the Judicial 
Committee intended to decide was that the widow was competent 
to adopt if she divested the estate of no one but herself. That 
this was the prevailing view of the effect of the decision of the 
Judicial Committee, is made clear by the cases of Ram Soondur v. 
Surbanee (6), and Puddo Kumaree v. Juggut Kishore (7). That 
the view is erroneous, we now know from the decision of the 
Judicial Committee in Pudma Coomari v. Court of Wards (8). It 
follows accordingly, that the decision in Bykant Monee v. Kisto 
Soonderee (2), is inconsistent with the decisions of the Judicial 
Committee in Pudma Coomart v. Court of Wards (8), and Tha- 
yammal v. Venkatarama (9), and is therefore not binding on 
this Court. As regards the case of Manik Chand v. Jagat Settant (3), 
-no doubt, there are certain observations in the judgment which 
may tend to lend some apparent support to the contention of the 
appellants ; but the learned Judges seem to have recognised that 


(2) £1900) 1. L. R. 25 Bom. 806 ( (310). 

(2) (1867) 7 W. (8) 1880) L L.B, 17 Cale, 518, 
(4) (1906) 4.0. L. J. 171 ; 10 0. W. N. 9 

+ (5) (1865) 10 M. I A, 279; 3 W. B. Ia 0. is. 

(8) (1874) 22 W. R. 121. (7) (1878) I. La. 5 Cale. 615. 

(8) (1881) L. R-8 I. A. 229; I. L. R. 8 Cale, 30 

(9) (1887) L. B. 14 I A. 67; LIR 10 Mad. 205, 
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according to the decision of the Judicial Committee in Pudma 
Coomari v. Court of Wards (1), the power of adoption is at an 
end and incapable of execution when the estate vests in the 
widow of the son, and they held this principle to be inapplicable 
to the case before them [which was that of a Jain widow] on the 
ground that no power from the husband was necessary to the 
validity of the adoption. As regards the recent decision of the 
Judicial Committee in Kannepalli v. Pucha Venkataramana (2), 
it does not touch the question before us. It is argued, however, 
that it has the effect of considerably weakening, if not actually 
overruling, the earlier decision of their Lordships in Bhoodun 
Moyee v. Ramktshore (3). No doubt their Lordships quote with 
approval, a passage from the judgment of Mr. Justice Mitter in 
Ram Soonaur v. Surbanee Dossee (4), in which that learned Judge 
-had held that an adopted son by attaining an age of sufficient 
maturity and by performing the religious services enjoined by the 
shastras cannot exhaust the whole of the spiritual benefit which 
a son is capable of conferring upon the soul of his deceased 
father. This, no doubt, militates against the view taken in the case 
of Bhoobun Moyee v. Ram Kishore (3), to which their Lordships’ 
attention does not appear to have been invited, namely, the view, 
that all the spiritual purposes of a son may, under certain cir- 
cumstances, be taken to have been satisfied. But their Lordships 
do not dissent from the view, that when the adopted son dies 
leaving a widow, the power of adoption given to the mother 
comes to an end. That their Lordships could not have intended 
to dissent from or throw any doubt upon this view, is 
reasonably clear from the circumstance, that they do not make 
any reference to the earlier portion of the judgment of 
Mr. Justice Mitter in Ram Soondur v. Surbanee Dossee (4), in 
which that learned Judge had put a limited construction upon 
the decision of the Judicial Committee in Bhoobun Moyee v. 
Ram Kishore (3), which limited construction was expressly dis- 
approved by their Lordships in Pudma Coomari v. Court of 
Wards (1). We must further remember that the immediate 
question before the Judicial Committee in Kannepalli v. Pucha 
Venkataramana (2), was whether upon the death of the first 
adopted son, when little more than two years of age, it was 
competent to the widow to take a second boy in adoption ; it 


(1) 1881) L. R. 8 BA. 229 ; I'L. R. 8 Calo. 302. 
(2) (1908) 4 G. L. J. 171 ; 10 0. W. N. 921. 

(3) (1865) 10 M. I A. 279 ; 8 W. R, P, C, 15. 

(4) (1874) 22 W. B. 121. 
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was held, that the authority to adopt was not exhausted by the 

first adoption, which view does not in any way conflict with the 

rule laid down in any of the earlier cases before the Judicial- 
Committee: On the other hand, the case of Rajah Velanki v. 

Venkata Rama (1), shews that an adoption of a son after the 

death of one son is valid. On these grounds, we must hold thát 

the adoptión of the second defendant by the first defendant, after- 
she haď' succeeded as heir to her first adopted son after. his death 

and that of his widow, is invalid. 

It has been conceded before us that there is nothing in the 
original: téxts of the Hindu law which deals with the question 
raised before us or touches the matter directly. But it was much 
pressed- upon us that the principle laid down by the Judicial 
Committee does not accord with the spirit of the Hindu law, as 
expounded in the books or understood by the Hindus themselves. 
It is not open to us, however, to go into that question, as we are 
bound by the law as laid down in Bhoobun Moyee's Case (2), and 
as expounded and reaffirmed in the later decisions of the Judicial 
Committee. The appeal consequently fails and must be dismissed 
with costs. 


Holmwood J.—I entirely agree. 
M.M. C. Appeal dismissed,- 


A B.41. A 1; IL L. E, 1 Mad. 174, 
(2) (1865) 10 M. I. A, 279, 
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i Before Sir Francis William Maclean, K. C. I. By ` Chief Jastine 
` and Mr. Justice Geidt. 


DURGAMANI DEBYA 
; v. 
_AMBICA CHARAN SARMA AND oTHERs.* 


Alternative elaim—Proprieory right—Prescriptice right—Inconsistent claim. — 

, Aclaim to relief on the ground of proprietory right is not- ‘sbsassatlly 
inconsistent with a claim to relief on the ground of prescriptive right, and 
may be claimed in the alternative with the latter. i 

When a plaintiff has been allowed to sue for relief based, in the alternative, 
on the ground of proprietory right and right by prescription and no objection 
has been taken to the frame of the suit in the Court of first. instance, Sbjeotion 
cannot’ be allowed to be taken at the appellate stage. 

Bejoy Keshub Roy v. Obhoy Churn Ghose (1) distinguished. 


` Appeal by the defendant No. 1 under sec. 16 of the Letters 
Patent. 


eos 


Suit for recovery of possession of land and for the removal 
of certain sheds therefrom. 

The material facts appear from the judgment -of. 

Mookerjee J—This is an appeal on behalf of defendant 
No. 1, in an action for recovery of possession ofitwo parcels of land; 
and for the removal of sheds standing on the first parcel. In the 
present appéal we are’ concerned with the first parcel alone. As 
regards this parcel, the claim of the plaintiff was in the alterna- 
tive. He alleged, in the first place, that it was his land of which 
‘wrongful -posséssion had been taken by the defendant ‘ he 
consequently prayed for recovery of possession. But he alleged, 
in the alternative, that if the land be not ‘established to be his, he 
had a right of easement over it, and ‘that that right had been 
interfered with by the: unlawful erection of certain sheds by 
defendant No. 1. , i 

The Courts below have found that the first alternative claim 
cannot be suċcessfuļjly maintained and that the decision ina 
“previous suit operates as resfudicata upon the question of title. 
-But the Courts below have found that the second alternative 
right claimed has been made out. The plaintiff has consequently 
‘obtained a decrée entitling him to compel defendant No. 1 to 
remove the sheds standing on plot No. 1. 


* Letters Patent cles $ No. 89 of 1905 against the decision of the 


Hon'ble Mr, Justice Mookébjee, dated 26th May 1905, 3 in Appeal from Appellate 
Decree No. 1600 of 2004, : a 


{D (1872) 16 W. R. 198. 
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. © Against this decree the defendant has appealed to this Court, 
and on his behalf the decision of the Subordinate Judge has 
been challenged substantially on two grounds. It has been 
argued, in the first place, that it was not open to the plaintiff to 
make two inconsistent claims with reference to this parcel : and, 
in support of this position reliance has been placed upon the deci- 
sion of this Court in the case of Befoy Keshub Roy v. Obhoy 
Churn Ghose (1). In my opinion, this case is clearly distinguish-. 
able. The learned Judges held in the case referred to, that the 
right asserted in a claim founded on prescription should be 
strictly and clearly defined, and cannot be based on rights which. 
are inconsistent. The learned Judges then went on to observe 
that ifthe plaintiff claims a double title, namely, a proprietory 
right and aright by prescription inconsistent with such pro- 
prietory right, he should be called upon to elect, and when a party 
is called upon by the Court to elect which branch of a double 
case he will proceed with, the election must be distinct and clear, 
and such as will bind him and will show accurately on the face 
of the record the claim, if any, which is abandoned. Now, in 
the present case it does not appear that the plaintiff was at any 
stage of the proceedings called upon to elect between these two 
alternative claims. Asa matter of fact, it has been found that 
the claim based upon title is barred by the doctrine of res judicata. 
It is quite conceivable that if the plaintiff were called upon to 
elect, he might have withdrawn his claim founded upon title: 
It has not been shown that the defendant has been in any way 
prejudiced by the mode in which the trial has been held ; and, 
in my opinion, it is too late for the defendant to ask for the 
dismissal of the suit on the ground that two inconsistent claims 
were joined in the alternative in the plaint. There is, therefore, 
no substance in the first contention, and it must be over-ruled. 

The second ground upon which the decision of the learned 
Subordinate Judge is challenged is that the findings arrived at 
by him are insufficient to justify the decree for the removal of 
the sheds, The learned Subordinate Judge has based his deci- 
sion upon this part of the case on the theory of an ' easement 
‚of necessity.’ The Court of first instance found that the 
plaintiff had acquired a right of easement by peaceably -enjoy- 
ing the access and use of air to and for his house, 
-as an easement, as of right, uninterruptedly , for “more than 
twelve years; and, ‘the learned Munsiff added that there 


(1) (1871) 16 W. R. 198, 
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would also be an ea aes of necessity. This.was obviously 
wrong, because user for twelve years could not create any right 
of easement under the statute, and so far as the question of 
necessity was concerned, no facts were found by the Munsiff 
upon which an easement of necessity could be established. When 
the matter came before the learned Subordinate Judge, he found 
that the erection of the shed was very inconvenient to the 
plaintiff. That, however, is clearly not sufficient to entitle the 
plaintiff to claim an easement of necessity and to ask for the 
removal of the sheds. In order to entitle the plaintiff to succeed 
on the ground of an easement of necessity, two elements have 
to be made out. As pointed out in Goddard’s Law of Easement, 
(sixth edition page 38), “it is not in every case in which pro- 
perty is useless without an easement that the law provides the 
owner with an easement of- necessity, for such easements must 
arise under an implied grant of the right, and if a grant of the 
easement cannot be implied, no easement of necessity is given 
by the law; the easement is not supposed to be given by the 
law, like a natural right, but by the owner of the land wherein 
it is exercised.” It is, therefore, necessary for the plaintiff to 
establish the existence of circumstances from which an implied 
grant may be inferred. The learned Subordinate Judge’s judg- 
ment, however, is defective, inasmuch as he has not directed his 
attention to this part of the case at all. In the second place, 
as has been pointed out by Mr. Goddard at pages 38 and 39, 
the law provides for an easement of necessity only in cases in 
which there is an absolute necessity for them.” The learned 
author point out that there are cases in which a contrary 
opinion has been expressed, but the better view seems to be that 
an absolute necessity must be established. The findings of the 
learned Subordinate Judge are clearly insufficient to support an 
easement of necessity. : 

The result, therefore, is that the decree of the Subordinate 
Judge in so far as it ‘gives to the plaintiff a decree for the re- 
_ moval of the sheds standing on plot No. 1 on the ground of an 
easement of necessity, must be set aside, and the case must be 
remitted to him in order that he may determine upon the 
‘evidence on the record, first, whether the plaintiff. has established 
any easement under the statute; and, secondly, whether he has 
established any egseméht of maces) á 


The costs of this appeal will abide the PERT 
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The judgment of the Court was as follows :— 


. Maclean ©. J.—I do not think that this is a case in i 
we ought to interfere. The case cited before us by the appellant 
Bejoy Keshub Roy v. Obhoy Churn Ghose (1) indicates that a 
plaintiff cannot set up an ‘inconsistent case. But in the present 
case, the plaintiff says. ‘the property is mine: if it is not mine, 
I am entitled to certain rights of way over it’. I think the latter 
is an alternative case, and not necessarily an inconsistent case. 
The defendant has not been prejudiced by the form of the 
pleading. 

The appeal must, therefore, be dismissed with costs. 


Geidt J.—I agree. 


M. M. C. Appeal dismissed. 


(1) (1871) 16 W. R. 198. 


Before Mr. Justice Rampini and Mr. Justice Mookerjee. 
BALBHADRA PERSAD SINGH 
v. 
NAJIBAN alias BASMATIA AND OTHERS.* 


Riparian proprietors, upper and lower, rights of—Siream, natural, waters of— 
Ordinary and extraordinary wees, natural and'artificial wants, distinction 
detween—Irrigation, if primary use of stream water—Water-courss, 
obstruction of—Injunction, mandatory and Periton? = a ana 
proofs, variance between, when material, 

Proofs must correspond with the allegations in the pleadings, but it is 
sufficient if the substance of the declaration is proved; no variance is material 
when the allegation and proof substantially correspond. , 

Nash v. Towne (1), Nurul Hussain v. Sheo Sahat (2) and Malik Akmad 
v. Shamsi Jahan (8) followed. 


Riparian owners have equal rights to a usufruct of the waters of an 
adjacent natural stream, and no proprietor has the right to use the water to 
the prejudice of other proprietors, above or below, unless he has a a prior men to 
diversion, 


= n p from Appellate Decree No. 483 of 1904 against the decree of 
Coxe Esq., District Judge, Shahabad, dated dth December 1908, 


5 r ae that of Baba Bosi Bhusan Chowdhury, Sqpordinate Judge, Shahabad, 


dated the 29th June, 1903. Z 
_ (1) (1886) 6 Wallace 689, (2) (1892) L. B. 19 I. A. 291, 
{8) (12906) 8 0. L. J, 48; 
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Howard v. Ingersoll (1), Tyler v. Wilkinson (2), Embrey v. Owen (8), CIVIL, 
Sturr v. Beok (4) and Sampson v. Hoddinott (5) followed. 1906, 
There is a distinction between the ordinary and extraordinary uses of 
water, or uses for the purpose of satisfying natural and artificial wants, Every Balbhadra 1 E ersad , 
riparian proprietor has a right to the ordinary use of water, without regard oo 
to the effect which such use may have, in case of. a deficiency, upon proprietors Najtbaa alias 
lower down the stream. But in the case of extraordinary use, he must not Bemis. 
interfere with the rights of other proprietors. ; y as 
Miner v. Gilmour (6), Lord Norbury v. Kitchin (7), Nuttall v. Bracewell (8), á 
Swindon v. Wilts (9), Rameshar Pershad v, Koonj Behari (10), Commissioners v Pan” 
Hugo (11) and McCartney v. Londonderry (12) followed, 
A user, which is extraordinary in one place or at one time, may be ordinary 
in another, owing to the surrounding circumstances, or to changes in the locality, 
Ormerod v. Todmorden (18) and Evans v. Merryweather (14) applied.- 
Under the English law, irrigation is not a primary use, and whether a 
riparian owner may use the water of a natural stream to irrigate his land, 
depends upon the quantity of water he requires and the ney he inflicts upon 
other riparian owners, 
Wood v, Wand (15), Sampson v. Hoddinott (5), and Embrey v, Owen (3) 
refarred to, D 
Under the American law, the balance of authority is in favor of the view, 
that the relative importance and necessity of the several uses of the water of 
8 particular stream must depend upon the circumstances of each case, and 
that all the circumstances are to be considered in determining the reasonable- 
ness of the use for irrigation, One proprietor cannot under any circumstances 
divert and consume the entire flow of a stream for irrigation purposes to the 
exclusion of lower proprietors. This rule ought to be applied to India, 
The American and Indian anthorities on the point reviewed. 
Ina vy. Haggin (16), Harris v, Harrison (17) and Debi Porshad v, 
Joynath (18) applied, 
When a watercourse has been illegally obstructed and completely effaced, 
the party injured is entitled to a mandatory injunction to compel the restoration 
of the water-course to its natural form, and also to a permanent injunction to 
restrain the defendant from repeating the wrongful act, 
Oorning v. Troy Factory (19) followed. 
Appeal by the Defendant. 
‘Suit for declaration of right to irrigate lands by the 


waters of a newer stream, for removal of obstruction, and for 


injunction. 
(1) (1851) 18 Howard 881. (5) (1857) 1 C. B. N. S. 590, 
(2). (1827) 4 Mason 397. (6) (1859) 12 Moo, P. O: 181, 
(8) (1851) 6 Exch. 853, (7) (1862) 3 F. & F. 292. 
(4) (1889) 183 U. S. 547. (8) (1866) L. R. 2 Exch. 9. 


8 (1875) L, R. 7 H. L. 697. 
(10) (1876) 4 4 App. Cas, 191; L. R. 6 I. A. 83, 
ay iss) 10 App. (12) (1904) A, 0. 80L > 
(18) (1883811 Q. B. D. 185; 52 L. J. Q. B. 450. 
(14) (1842) 8 Scammon 492, (16) (1886) 69 Galifornia 255. 
(15) (1849) 8 Exch, 748, (17) (1892) 98 California 678. 
(18) (1897) L. R. 241. A. 60; I. L. R. 24 Cale, 865, 
(19) (1869) 40 N, Y. 191, : 


372: 
CIVIL; 


med 


Balbhadra I saa 


Singh 


. & 
Najibantalias 
Basmatia, 


August, 30. 


ki 
THE OALOUTTA LAW- JOURNAL. (Vou. -IV. 


The material facts and arguments appear from the judgments. 


Dr. Rash Behari Ghose, Babus Lal Mohun Doss, Umakalié 
Mukherji and Makhan Lal for the Appellant. . 


Babus Nilmadhab Bose, Fagat Chandra Bae Hari 
Charan Sarkhel and Biraj Mohan Mojumdar for the Respondents. ` 
C. A. Ve 

The following judgments were delivered :— 

Rampini - -J.—The facts of the case out of which this’ 
appeal arisés have been set forth in very great detail in the 
judgment ‘of the Subordinate Judge and also in that of the 
‘District Judge. It is, therefore, unnecessary for me to recapi- 
tulate them. It is sufficient for me to say here that the plaintiff 
claims a right to irrigate the lands of his Mouza Amaon by the 
waters of a natural stream named the Bhutahinala which rises 
in the hills which surround a tract of country, called the Bhitri- 
band, and issuing by the north from this tract, flows to the east 
and then bifurcates, one branch flowing due east to the defen- 
dant’s Mouzah Baraon and the other north-east to the plaintiff's 
Mouzah Amaon. The defendants have recently erected a dam 
accross a branch of this Bhutahinala inside the area Bhitriband, 
which has had the effect of stopping the flow of water in the: 
Bhutahinala, if not of entirely effacing it. The plaintiffs sue 
for the removal of this dam and pray for a perpetual injunction 
prohibiting the defendants from interfering with the flow of the 
water of the nala. The Subordinate Judge held that the plain- 


‘tiff was entitled to this relief both as a natural right and as 


an easement acquired by prescription. He therefore granted 
the reliéf sought for. The District Judge affirmed the Subor- 
dinate Judge’s decree on the ground that the plaintiff had a 
natural right to the use of the water of the nala. He did not 
enter into the question of the plaintiffs right by prescription. 
The defendant appeals. On his behalf-it has been pleaded, 
(1) that the defendant being a superior riparian proprietor is 
entitled to as much water of the nala as is required by him for 


‘the purpose’ of irrigating his fields, (2) that the plaintiff is not a 


riparian proprietor at all, (3) that the plaintiff has’ not proved 
the case set up by him, (4) that under the terms of the com- 
promise arrived at by the parties in a previous litigation, the 
plaintiff is not entitled to the relief awarded him, and (5) ‘that 
the terms of the punpa granted by the muportinate sduGge 
are too wide. a CAERE a Be 
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The learned pleader who appears on behalf of the appellant 
contends in support of his first plea that the uses of the water of 


water-courses are, according to English law, divided under two ' 


heads (1) primary and (2) secondary. Under the first head is the 
use of water for domestic purposes and for the watering of 
cattle. For these purposes, an upper riparian proprietor: may 
consume the whole of the water of a watercourse that passes 
through his land. For other purposes, he can only use a 
reasonable proportion of the water, and then pass it on. -The 
learned pleader, however, asks us to lay down a new rule of law. 
to the effect that, in this country, the use of water for irrigation 
purposes is a use that should be classified under the head of 
primary and not of secondary uses, and so we should hold that 
the defendant had a right to use all the water of the Bhutahinala 
for the purpose of irrigating his own land and that he was not 


obliged to leave any at all for the consumption of the plaintiff. 


In support of this contention he has cited a passage in Sec. 121 
(p. 207) of Angell on Water-courses in which it has been pointed 
out. that according to the Supreme Court of Illinois*, in arid 
climates water for irrigation is referred to the class of natural 
wants, to which artificial wants must ever be legally subservient. 
But whatever may be the law or the future developments of thé 
law in other countries than this, I can only say that no such rule 
has yet been laid down in this country. The law on the subject 
is to. be found in the judgments of this Court and of their 
Lordships of the Privy Council in Chumroo Singh v. Khyrut 
Ahmed (1), Rameshur Pershad Narain Singh v. Koonj Behary 
Singh -(2), and Debt Pershad Singh v. Foynath Singh (3), and 
according to these, the defendant is not entitled to consume the 
whole of -the water of the Bhutahinala, but only to a reasonable 
use of it. 

The second plea of the appellant is that-the plaintiff is not 
a-riparian proprietor at all, because the branch of the nala 
which from the point of bifurcation leads the water of the 
stream to the plaintiff's village of Amaon is a pain or artificial 
watercourse and. not a natural channel. But this plea- would 
seem to be concluded by the-finding of fact of both the Lower 
Courts that this branch is not an artificial watercourse but part 
of the natural stream. The appellant's third plea is ely 
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technical one. The appellant's contention under this head is- 


that the plaintiff in his plaint speaks of one natural nala taking its 
rise in the north and west of the hills surrounding Mouzah 
Bhitriband, whereas the Courts have found that it is formed by 
the confluence of many natural streamlets flowing from the hills 
that surround Bhitriband. This can in no way interfere with 
the plaintiff's right to the relief claimed. 

The fourth ground of appeal relates to the compromise 
arrived at between the parties in a previous suit. This previous 
suit was- brought by the plaintiff in 1881 to prevent the defen- 
dant damming up the water of the nala in three places lower down 
the stream than the place where he has now: erected the dam 
which has led to the institution of the present action, and this 
case was settled by a compromise arrived at between the parties 
according to which the defendant was to maintain a bund only 
of a certain height, so as not to prevent the overflow or the 
surplus water of the nala from passing on to the plaintiff's 
village. This compromise, instead of supporting the appellant's 
case, would seem to me to show that he cannot have the right he 
claims in this case of damming up the stream so that none of it 
may flow towards the plaintiff's village. Moreover, as pointed 
out by the District Judge, it was expressly stipulated that he 
should have no other rights. 

The injunction granted by the Subordinate Judge requires 
alteration as it declares that the plaintiff has a right by 
prescription as well as a natural right to use of the water. The 
District Judge has not affirmed this part of the Subordinate 
Judge’s judgment. Hence, the words “ as an easement and also 
by prescription” must be omitted. But in other respects the 
injunction does not seem to me to require alteration. It seems 
in translating the sentence “the defendant is perpetually enjoined 
not to obstruct the nala or efface it in a similar mahner” the last 
four words have been omitted in the vernacular decree. These 
words in my opinion had better remain omitted, as otherwise the 
defendant may contend that they imply that he may obstruct 
and efface the nala in a different manner which it is not 
intended that he should be allowed to do. With this 
modification of the decree, I would dismiss this appeal with costs. 

Mookerjee J.—The facts which have given rise to the litiga- 
tion out of which this appeal arises, do not admit of any doubt or 
dispute at the present stage. In pergana Chainpur, within the 
district of Shahabad, there is a tract of country called Bhitri 
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Band Halka, about 10,000 bighas in area, and surrounded on all sides 
by hills. The entire tract includes twelve villages, of which 
three are inhabited and the remainder uninhabited. The Halka 
or hill enclosure is approximately circular in form with openings 
in the east and north-east. It is admited that the tract which 
lies within the hills is the property of the defendant. During 
the rainy season, water flows from innumerable points in the 
a Surrounding hills in defined channels, and, joining with the over- 
flow from the Halka area itself, passes out by the north-east 
opening. The parties are at variance regarding the sites of the 
channels by which the water flows within the area, but the 
location of the channel outside the north-east opening is un- 
disputed, though it was the subject-matter of a previous litigation 
between the parties. It is admitted that the stream, after it 
has issued out of the hill enclosure, flows towards the east, and 
then bifurcates, one branch going east to Baraon, a village of 
the defendant, and another branch going north-east to village 
Amaon and other villages belonging to the plaintiffs. Within 
the area surrounded by the hills, according to the plaintiffs, 
the water flowed through one channel called Bhutai Nala which 
rises in the north-west, and after flowing east in a semi-circular 
form, passes out of the hill enclosure, through the opening 
towards the north. The case for the plaintiffs is that the defen- 
dant had raised a dam across this stream at a place called 
Baradih, effaced the channel on both sides of the dam, and 
constructed a reservoir, with the result that the whole of the 
water of the stream was intercepted, and no water reached their 
village Amaon so as to be available for the purposes of irrigation 
of their properties. The defendant, on the other hand, denied 
the existence of the Bhutai Nala alleged by the plaintiffs, asserted 
that the dam and the reservoir had not been recently constructed 
but had been ih existence for many years, and that the only 
stream which drained the hill enclosure was the Langri Nala, 
which takes its rise in the southern hill Rajdeo, flows almost 
due north, and passes out through the northern opening. In 
the Court of first instance, the learned Subordinate Judge, 
upon a careful review of the evidence, came to the conclusion 
that the whole truth had not been stated by either side. He 
found, in favor of the plaintiffs, the existence of the Bhutai Nala 
established ; he also fund that the dam and the reservoir had 
been recently constructed by the defendant who had effaced 
the- course of the stream on both sides of the dam; and had 
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thus intercepted the whole of the water which used to flow in that 
channel. But he found, against the plaintiffs, that the Bhutai 
Nala was not the only stream which drained the hill enclosure, 
and that there were-other streams which took their rise at . 
different points of the hills and carried off the surplus water ` 
including the overflow of a large reservoir called the Bhutai 
Kund. The learned Subordinate Judge further concluded upon 
the evidence that the stream, after it has issued out of the bill 
enclosure, bifurcates, and one branch of it proceeds to the villages * 
of the plaintiffs, and another to the villages of the defendant. 

It appears to have been argued before him that the channel 

which passes through “and irrigates the villages of the plaintiffs, - 
was an artificial channel. The Subordinate Judge negatived this 

contention, and held that the whole formed, in its two branches, 

a natural and ancient watercourse. The Subordinate Judge 

held, in the alternative. that if the channel which leads to the’ 
villages of the plaintiffs had been artificial, the plaintiffs had 

acquired a right of easement, in exercise of which they were ’ 
entitled to use the water for purposes of irrigation. Under these- 
circumstances, the Subordinate Judge made a decree in favour 
of the plaintiffs, which declared that the plaintiffs, as riparian 

owners, were entitled to have a continuous flow of water 

of the Bhutai Nala from its source to village Amaon and other 

villages of theirs near to it, and that they had the right to irrigate 

the lands of these villages by means of that water, not only 
as.riparian owners, but also by prescription. The decree further 
enjoined the defendant to remove the dam and to restore the 
channel to its normal condition, and authorised the plaintiffs to 
do so, upon failure of the defendant to give effect to the directions 
of the Court within the time specified. The decrée also em- 
bodied a perpetual injunction restraining the defendant from 
obstructing the channel or effacing it. Against this decree, the 
defendant appealed to the District Judge who substantially 
affirmed the findings of the Court of first instance, except upon 
the question of prescriptive right, upon which matter he did 
not express any opinion. In this view of the case, the learned 
District Judge affirmed the decision of the Subordinate Judge. 
The defendant has appealed to this Court, and on his behalf, 
the decision of the District Judge has been challenged on five 
grounds, namely, frst, that the plaintiffs age not riparian owners 
and ‘are not entitled to any of the privileges which may be . 
claimed by such owners ; secondly, that there is variance between 
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the case set up in the plaint and the case established by the 
evidence ; ‘thirdly, that under the terms of the compromise 
which terminated the previous litigation between the parties, 
the plaintiffs are not entitled to any relief ; fourthiy, that having 
regard to.the nature of the land, the defendant, as the upper 
riparian proprietor and owner of the soil over which the stream 
passes, is entitled to intercept the whole of the water for the 
purposes of irrigation of his own lands ; and ffthly, that the terms 

* of the decree are too wide, both in respect of the declaration made 
and the injunction granted. 

In support of the first contention, namely, that the plaintiffs 
are not riparian proprietors, reliance was placed by the learned 
vakil for the appellant upon the petition of compromise of 
the 25th January 1881, which terminated a previous litigation 
between the parties. On the basis of this petition, it was argued 
that the parties themselves had described the portion of the 
channel which leads to the plaintiffs’ villages as a gyne or an 
artificial watercourse, and had described the channel which leads 
to the defendant’s villages asa nala or a natural watercourse. 
In my opinion there is no force in this contention. In the first 
place, the terms pyne and nala have not the restricted meanings 
imputed to them ; they are used indiscriminately for natural and 
artificial water-courses. In the second place, the question raised 
is essentially one of fact, and the appellant is not entitled to invite 
this Court to examine a portion of the evidence relating to this 
matter, and thus arrive at a conclusion different from that 
reached by the Courts below. The Subordinate Judge found 
upon the whole evidence, that the portion of the stream which 
passes through the plaintiffs’ villages flows in a natural and 
ancient channel. This finding has been affirmed by implication, 
if not expressly, by the District Judge. It is not suggested that 
the conclusion involves any error of law. The first point taken 
on behalf of the appellant cannot, therefore, be sustained and 
must be over-ruled. * 

The second ground, urged on behalf of the appellant, is that 

_ the plaintiffs are not entitled to any relief, inasmuch as the 
case established by the evidence is different from the case stated 
in the plaint. This contention is founded on the fact, that 
whereas the plaintiffs alleged in the plaint, that there was only 
one channel issuing feom the hills by which the stream was fed 
and that such cHfannel had been obstructed by the defendant, the 
evidence proves conclusively, that there are several channels 
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issuing from the hills which unite and form the stream, and that 
one of these channels only has been obstructed by the dam 
which the defendant has erected. No doubt, there is thus a 
variance between the pleading and the proof; but I am unable 
to hold that the variance is of such a character as to disentitle 
the plaintiffs to the relief which they would otherwise be entitled 
to claim. It is perfectly true, that in order to enable a plaintiff 
to recover, ora defendant to succeed in his defence, what is 
proved or that of which proof is offered by the party on whom 
lies the onus of proof, must not vary from what he has previously 
alleged in his pleading. But although the rule is that proofs 
must correspond with the allegations in the pleadings, the 
requirement in that behalf is fulfilled, if the substance of the 
declaration is proved ; no variance ought ever to be regarded as 
material, where the allegation and proof substantially correspond - 
[Nash v. Towne] (1). The reason for this is obvious; the’ rule 
is intended to answer the double purpose of distinctly and 
specifically advising the opposite party of what he is called upon’ 
to answer, so as to enable him properly to make out his case and 
to prevent his being taken by surprise at the trial, and of 
preserving an accurate record of the cause of action, as a pro- 
tection against another proceeding based upon the same cause. 
Judged by these principles, there is no substance in the contention 
of the defendant. Although the learned District Judge has 
found that the stream draws its water, before leaving the hill 
tract, from all directions, the principal source is the western 
stream, across which the defendant has erected the dam; and 
that it is the principal source of supply, is manifest from the 
fact; that the stoppage of the water of this one stream has 
completely stopped the flow of any water to the villages of the 
plaintiffs. It is, therefore, impossible to hold that there is any 


- such substantial variance between pleading and-prdof as prejudiced 


the defendant in any way in the trial, or has disentitled the 
plaintiffs from obtaining the reliefs they have claimed. [Nural 
Hossein v. Sheosahat (2), and Malik Ahmad Walt v. Shamsi 
Jahan (3).] The second ground taken on behalf of the appellant 
cannot, therefore, be successfully maintained. 

The third point urged on -behalf of the appellant is, that 


under the terms of the compromise which terminated the 
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previous litigation between the parties, the plaintiffs are not 
entitled to any relief. It appears that in 1880, the father of the 
present defendant obstructed the irrigation of the plaintiffs’ 
villages by erecting adam across the stream near the place of 
bifurcation, which led to two suits which were subsequently 
compromised on the 31st January 1881. Under this compromise, 
the right of the plaintiffs to have their village Amaon and other 
villages irrigated by the channel was recognised. Regulators 
* were erected, so as to determine the flow of water into the 
channel which leads to the plaintiffs’ villages, and ever since, 
water has been allowed to flow in’ case of excess over the pres- 
cribed minimum level. It is argued on behalf of the appellants, 
that under the compromise, the plaintiffs are entitled only to 
such water as may be left after the necessities of the defendant 
have been satisfied, and that if it is necessary for the defendant to 
appropriate the whole of the water, he is entitled to do so. 
I am unable to uphold this contention as well founded. It is 
quite clear that the parties contemplated that the bed of the 
channel should be maintained at a constant level, and that the 
water, whenever it might rise higher than a defined height, 
should flow into the channel which leads to the plaintiffs’ villages. 
The compromise undoubtedly did not contemplate that it would 
be open to the defendant to raise a dam across the stream nearer 
the source, so as to cut off completely the water supply. On the 
other hand, there is considerable force in the contention of the 
respondents that the only barriers which could be raised by the 
defendant are those specified in the agreement. I must hold 
accordingly that the compromise of the 25th January, 1881, 
does not justify the action of the defendant, if indeed, it does not 
show that such action was in violation of the contract. The 
third ground taken on behalf of the appellant consequently fails. 
The fourth- ground taken on behalf of the appellant raises 
a question of law of considerable importance and nicety. The 
learned vakil for the 4ppellant invited our attention to the follow- 
ing finding of the Subordinate Judge which does not appear to 
have been challenged by either party before the District Judge : 
“Tn this dry, rocky, and parched, up country where these 
moujahs lie, it is a dire necessity that they should be irrigated 
by this water in order that they should produce paddy 
crop, and most of ethe lands are paddy lands; there is 
no other means*of irrigation. No one, with any knowledge ‘of 
these and similar hill villages, will deny that the necessity for the 
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sort of irrigation in these villages is absolute; no paddy will 
otherwise grow there, and the villages will go out of cultivation 
and grow jungle ; the Government will lose its revenue and the 
people their food.” 

Upon the basis of this finding, it was contended on behalf 
of the appellant, that he, as the upper riparian proprietor and owner 
of the soil over which the stream passes, was entitled to intercept 
the whole of the water for the purposes of irrigation of his owm | 
lands. Reliance was placed upon the observations of Lord 
Macnaghten in McCartney v. Londonderry &c Ry. Co. (1) and of: 
Sir William Brett, M. R. in Ormerod v. Todmorden Mill Co. (2), 
in which the distinction is pointed out between the use of the 
water -of a running stream for ordinary or primary purposes and 
for extraordinary or secondary purposes. Reference was also 
made to passages from Angell on Watercourses (7th Edition 1877) 
sections 120 to 128, in which a distinction is drawn between 
user for natural and for artificial purposes, and it is stated upon 
the authority of the decision of the Supreme Court of Illinois 
in Evans v. Merryweather (3), that the use of water for irriga- 
tion in arid climates may be a natural want, and may consequent- 
ly justify a complete absorption of the stream by a superior 
riparian proprietor. The question raised by this argument is, 
as I have already indicated, one of great importance, and by no 
means free from difficulty; the authorities on the subject and 
the principles deducible from them consequently require careful 
examination. 

In the first place, it is firmly settled that riparian owners 
have equal rights to a usufruct of the waters of an adjacent 
stream and no proprietor has the right to use the water to the 
prejudice of other proprietors, above or below, unless he has a 
prior right to diversion. This is explained with great clearness 
by Mr. Justice Nelson in his judgment in the‘case of Howard 
v. Ingersoll (4), where that learned Judge observed as follows :— 
“ Every proprietor of land on the banks of a river has naturally 
an equal right to the use of the water which flows in the stream 
adjacent to his lands. No proprietor has a right to use the 
water to the prejudice of other proprietors, above or below, 
unless he has acquired a prior right to divert it. He has no 


` property in the water itself, but a simple usufruct while it 
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passes along. Any one may reasonably use it who has a right 
of accessto it; but no one can set up a claim to an exclusive 
right to the flow of all the water in its natural state; and that, 
what he may not wish to use himself shall flow on till lost in- 
the ocean. Streams of water are intended for the use and comfort 
of man, and it would be unreasonable and contrary to the 
universal sense of mankind to debar a riparian proprietor from 
, the application of the water to domestic, agricultural and manu- 
facturing purposes, provided the use works no substantial injury 
to others.” This statement of the law is substantially identical 
with the view set forth by Chancellor Kent in his Commentaries, 
Vol. IN, sections 439 to 441, by Mr. Justice Story in Tyler v. 
Wilkinson (1), and by Baron Parkein Embrey v. Owen(2). It follows, 
therefore, that a riparian proprietor of land bordering upon a 
running stream, has a right to the flow of the water and the 
enjoyment of it, subject to the similar natural right of other 
riparian proprietors to the reasonable enjoyment of the same ; 
the stream, therefore, cannot be lawfully diverted by one riparian 
proprietor against the consent of the others [Sturr v. Beck, (3) 
and Sampson v. Hoddinott (4).] 

In the second place, it is well settled, that there is a distinc- 
tion between the ordinary and extraordinary uses of water, or 
uses for the purpose of satisfying natural and artificial wants. One 
of the earliest cases in which this distinction was established is 
that of Miner v. Gilmour (5), decided by the Judicial Committee on 
an appeal from Lower Canada. Lord Kingsdown in delivering the 
judgment of their Lordships observed as follows : ‘‘ By the general 
law applicable to running streams, every riparian proprietor has 
a right to what may be called the ordinary use of the water 
flowing past his land ; for instance, to the reasonable use of the 
water for his domestic purposes and for his cattle, and this 
without regard to the effect which such use may have, in case of 
a deficiency upon proprietors lower down the steam. But fur- 
ther, he has a right fo the use of it for any purpose, or what may 
be deemed the extraordinary use of it, provided that he does not 
thereby interfere with the rights of other proprietors, either 
above or below him. Subject to this condition, he may dam up 
the stream for the purpose of a mill, or divert the water for 


the purpose of irrigation. But he has no right to interrupt the 
‘8 
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OIviL. regular flow of the stream, if he thereby interferes with the lawful. 
1906. use of the water by other proprietors, and inflicts upon them a 
Sawin P, oot sensible injury.” This passage has always been regarded as contain- 
Bingh ing a clear and accurate statement of the law applicable to running 
Naitben alias. streams [Zord Norbury v. Kitchin (1), and Nuttall v. 
matia, Bracewell (2)] ; and the same view of the law was subsequently, 


Mookerjee, J. affirmed by the House of Lords in Swindon Waterworks v. Wilts. 
=" * Navigation Co. (3), and again by the Judicial Committee in. 
Rameshur Pershad v. Roonj Behari (4), and in, Commissioners of ° 
French Hock v. Hugo (5). Inthe recent case of Mo’ Cartney v. 
Londonderry Railway Co. (6), Lord Macnaghten stated the law in 
similar terms: “ There are three ways in which a person whose 
lands are intersected or bounded byarunning stream may use the 
water to which the situation of his property gives him access. He 
may use it for ordinary or primary purposes, for domestic purposes 
andthe wants of his cattle. He may use it also for some other 
purposes, sometimes called extraordinary or secondary purposes, 
provided, those purposes are connected with or incident to his 
land, and provided that certain conditions are complied with. 
Then, he may possibly take advantage of his position to use the, 
water for purposes foreign to or unconnected with his riparian 
tenement. His rights in the first two cases are not quite the 
same ; in the third case, he has no right at all. In the ordinary 
or primary use of flowing water, a person dwelling on the banks 
of a stream is under no restriction. In the exercise of his ordinary 
rights, he may exhaust the water altogether. No lower proprietor 
can complain of that. In the exercise of rights, extraordinary but 
permissible, the limit of which has never been accurately defined 
and probably is incapable of accurate definition, a riparian owner 
is under considerable restrictions. The use must be reasonable. 
The purposes for which the water is taken must be connected 
with his tenement, and he is bound to restore theewater which he 
takes and uses for those purposes, substantially undiminished in 
volume and unaltered in character.” Thi8 distinction between 
° ordinary and extraordinary use of water, was adopted by 
Sir William Brett, M. R, in Ormerod v. Todmorden Mill Co. (7), 
who went a step further than Lord Kingsdown and held that a 
user which would be extraordinary in one place, might be 
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ordinary in another; owing to the surrounding circumstances, CIVIL. 
and that a user, which at one time would be considered extra- 1906. 
ordin ight at another time, be d d ordi i So 
, ary, mig t time; È eemed ordinary owing to Balbhadra Persad 

changes in the locality. This distinction was also made in the Singh 
case of Zvans v. Merriweather (1), where Mr. Justice Lockwood Najiban alias 
appears to have obŝerved, that in countries with a hot and arid Basmatia, 
climate, where water is absolutely indispensable to the cultivation: Mookerjee, J. 


, of the soil, water for purposes of irrigation would be a natural 
want. The learned vakil for the appellant conceded that, under 
the English-law, irrigation is not regarded as a primary use; 
indeed, the contrary view could hardly be maintained in view of 
the decisions in Wood v. Wand (2), Sampson v. Hoddinott (3), 
and Ambrey v. Owen (4), which are authorities for the proposition, 
that whether a riparian owner may use the water of a natural 
stream to irrigate, his land, depends upon the quantity of water 
he requires and the injury he inflicts upon other riparian © 
owners. This is also clear from Angell on Watercourses, 
section 120, in which it is stated that under the law of 
England, as a general rule, the water cannot be so abstracted 
for the purpose of irrigation as to diminish materially the 
quantity of water which naturally runs in the watercourse; 
and the same learned author points out that the law of France is 
similar, as under it although a riparian proprietor may divert 
the water for his meadows, yet every one must'use this liberty, 
so as to do no injustice to his neighbours, who have a like want 
and an equal right. The learned vakil for the appellant, however, 
strongly relied upon the dictum contained in the judgment of the 
Supreme Court of Illinois in Zvans v. Merriweather (1). An 
examination, however, of recent cases in the American Courts 
shows clearly, that the contention of the appellant cannot be 
supported. In the Eastérn States, where the climate is moist, 
the natural rainfall abundant, and the land supplied with numer- 
ous springs and flowing streams, the necessity for artificial- irriga- 
gation can barely arise, and in these States, the use of water for 
irrigation is regarded as an artificial or extraordinary use [Avans v. 
Merriweather (1), Garwood v. New York (5)]. But in that ‘part 
of the United States, known as the arid region, comprising 
a large portion of the country west of the Missoury river, 


the climatic conditions are widely different ; the soil, though 
e 


6 


(1)°(1842) 3 Scammon 492 ; 88 Am. ‘Dec. 106. 
(2) (1849) 8 Exch 748. (4) yey 6 Exch 353. 
(8) (1857) 1 C. B. N. 8. 690 at 608, (6)- (1881)-88 N.Y, 400 ; 88 Am. Rep. 45%, 
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of great fertility, is wholly unproductive on account of lack of 
water, and in this region, agriculture is often impossible without 
the aid of irrigation. Inthe Courts of the States situated in 
this region, the authorities are directly conflicting. In Texas, 
it is declared that the use of water for irrigation in the arid 
portions of the State is an ordinary or natural use, and that the 
entire flow of a stream may be consumed in such a use, when 
necessary [Rhodes v. Whitehead (1), Tolle v. Correth (2), Mudcreek 
v. Vivian (3), Barrett v. Metcalf (4)]. The contrary view, however, ° 
was adopted in Fleming v. Davies (5), and the same view was 
taken in Union Mill v. Ferris (6), in which it was held, that so 
far as the classification of the use of water for irrigation is con- 
cerned, there can be no difference in the law in moist and dry 
climates, though the greater necessity of irrigation in dry 
countries may be a proper fact to consider in determining the 
question of reasonable use. Similarly, in Zowe v. Schaffer (7) 
the Supreme Court of Oregon held that a diversion of water for 
irrigation is not an ordinary use, and can only be exercised rea- 
sonably, and with proper regard to the rights of other proprietors 
to apply the water to the same purposes. The most satisfactory 
view of the question is, perhaps, that taken by the Supreme 
Court of California in a recent leading case, Lux v. Haggin (8) 
in which an elaborate attempt was made to define and measure 
the rights of a riparian owner, The Court doubted, whether 
any arbitrary classification of primary and secondary uses could 
be of general application, and pointed out that the relative 
importance and necessity of the several uses of the water of a 
particular stream must generally depend upon the circumstances 
of each case, and that all these circumstances are to be considered 
in determining the reasonableness of the use for irrigation. In several 
later cases in California, Ld/ta Land v. Hancock (9) Wiggins v. 
Muscuptable (10) and Smith v. Corbtt (11)], it has been held, that the 
right to the use of water for irrigation must be held in subordi- 
nation to the right of the other proprietors to use the 
water for domestic purposes, and for drink for man and beast, 
which wants, it has been maintained, must be supplied before 


(1) (1868) 27 Texas 304 ; 84 Am. Dec. 681. (5) (1872) 87 Texas 173. 
(2) (1868) 81 Texas 862 ; 98 Am. Dec. 640. (6) (1872) 2 Sawyer 176. 
(8) (1889) 74 Texas 170 ; 11 8. W. 1078. (7) (1898) 24 Oregon £89. 
(4) (1882) 12 Texas Civ. App. 247 ; 3 S. W. 7584 
(8) (1888) 69 California 255 ; 10 Pacific 674. 
(9) (1890) 85 California 219 ; 20 Am. St. Rep. 217. 
0) eer 118 California 182 ; 64 Am. St. Rep. 837. 
<- {ALY (4897) 116 Oalifornia-587 ; 48 Pacific 725. 
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water can be taken for irrigation. It has also been maintained ' 


in the Courts of several States, that one proprietor cannot, under 
any circumstances, divert and consume the entire flow of a 
stream for irrigation purposes to the exclusion of lower ‘pro- 
prietors whose right to the water-is as good as his own, and the 
fact that all the water in the stream, may be necessary for the 
proper irrigation of his land, cannot change the rule [Learned v. 
Tangeman, (1), Gould v. Stafford (2), Gillett v. Foknson (3), 
‘Arnold v. Foot (4), and Harris v. Harrison (5)]. In the last of these 
cases, it was said, that where irrigation is absolutely necessary, 
a riparian owner is entitled only to the reasonable use of natural 
water for irrigating his land, although such use may appreciably 
diminish the flow down to the lower riparian proprietor ; the 


larger the number of riparian proprietors whose rights are in- 


volved, the greater the difficulty of adjustment ; the length of 
the stream, the volume of water in it, the extent of each owner- 
‘ship along the banks, the character of the soil owned by each 
contestant, the area sought to be irrigated by each—all these, and 
many other considerations must enter into the solution of the 
problem ; but one principle is surely established, namely, that no 


` proprietor can absorb all the water of the stream, so as to allow ` 


none to flow down to his neighbour. It is clear, therefore, that 
except in places where the irrigation laws are embodied in special 
statutes, the weight of recent American authority isin favor of 
the view, that even in the arid region of the United States, use 
of water for irrigation is artificial or extraordinary, and that a 
riparian proprietor has no right to use the entire flow of the 
stream for purposes of irrigation. That this is the prevailing view, 
is borne gut by a reference to the leading Text-writer, and Digests 
on the subject [see Long on Irrigation, sections 3 & 17 ; Kinney 
on Irrigation sections 9, 96-122 and 225-232; Gould on 
Waters, sections 205 & 217; Wiel on.Water Rights in Western 
States, sections 215-217 ; Pomeroy on Water Rights, Black’s Edn., 
sections 153-154; Farnham on Waters, sections. 599 & 604 ; 
Current Law, Vol. II, page 2046, section 13, Vol. IV. page 1839, 
section 14 ; and American and English Encyclopaedia of Law 
Vol. XVI, page 489.] This view of the law seems to meto be 
eminently just, and as pointed out by Shaw, C. J. in Eliot Fitch- 
burg, (6), any other rule would be entirely subversive of the 


(1) (1884).65 Califorifs 334 ; 4 Pacific 191. 

(2) (1888) 77 California 661 ; 18 Pacific 879, 

(8) (1861) 80 Connecticut 180. (4) (1884) 12 Wendell N; uF 320. 
(5): (1892) 98 California 676 ; 29 Pacific 826. . 

(8) (1855) 1 10 Cushing 191 ; 67 Am. Deo. 85. 
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well established doctrine that the right to the reasonable and’ 
beneficial use of a running stream is common to all the 
riparian proprietors, and each is bound soto use his common 
right as not essentially to prevent or interfere with an equally 
beneficial enjoyment of the common right by all the proprietors. 
I am unable to appreciate upon what principle it can be justified 
that the superior proprietor is entitled to use the whole of the water 
of a natural stream for purposes of irrigation so as to deprive 
a lower proprietor of sufficient water to quench the thirst of himself, 
his family and domestic animals. In the case before us, the 
defendant claims the right to stop the flow of the stream so as 
to enable him to consume the whole of the water for purposes 
of irrigation. To apply the words of Lord Cairnsin Swindon 
Waterworks Co. v. Wilts Navigation Co. (1) it is, therefore, a case 
of complete diversion of the stream and the confiscation of the 
rights of the lower owner. This, I must hold, the defendant 
was not entitled to do. No question, consequently, arises as to the 
extent of the rights of the appellant, and we are not called upon 
to determine how, if the water is found not enough for continual 
use by both parties, its user ought to be apportioned between 
them. It is not necessary to determine what would constitute, 
under the circumstances of this case, reasonable use by the 
defendant ; the plaintiffs are entitled to succeed on the ground, 
that the total consumption, for irrigation, by one riparian owner, 
of the water of the stream, so that other proprietors are entirely 
deprived of the use of the water, must be regarded as an 
unreasonable use. This view in consistent. with the Indian 
authorities, so far as they go ; see Muggun v. Bhoobun Mokun (2), 
Muthoora Mokun v. Mohendronath (3), Monoour Hossain v..Kanyha 
Lal (4), Sasdowan v. Hurbuns (5), Court of Wards v. Leelanund (6), 
Heeranund v. Khubeeroontssa (7), Chumroo Singh v. Mullick 
Khyrut (8), Rayappan v. Virabhadra (9), and Perumal v. Rama- 
Sami (10). In the last of these cases, it was held that riparian 
owners are entitled to use and consume the water of a natural 
stream for drinking and household purposes, for watering their 
cattle, for irrigating their land, and for purposes of manufacture, 
subject to the conditions, that the use is reasonable, that it is 
required for their purposes as owners of the land, and that it 


7 (1875) L. R. 7 H. L. 697 at 705. (6) (1870) 18 W. B- 48 


(1887) Beng 8. D.. A, 1874, (7) (1871) 16 W. R. 616 
@) (1860) Beng 8. D. A. Vol, II 801. (8) (1872) 18 W. È 526. 
4) (1865) 3 W, R. 218. (9) (1884) I, L. R. 7 Mad.-580. 


(5) (1869) 11 W. R. 254, i (10) (1887) I. L. B, 11 Mad. 16, 


a 
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-does not destroy, or render useless, or materially diminish, !or affect ` Givin 
‘the application of the water by lower riparian owners, in the `. 1906, 
exercise of their natural right or their prescriptive or contractual  Balbhadia Persad 
right, if any [see also Indian Easements Act, 1882, section 7, Singh 

ill j. which shows that in parts of the country, where the Na ‘ban alias 
provisions of the Act apply, user for purposes of irrigation is asmatio. 


= treated as an extraordinary use of water.] Substantially the Mookerjes, J. 
‘game result follows from the decision of the Judicial Committee ggu 
in Debt Pershad v. Joynath (1) where it was held, that the legal 
right of lower riparian owners is to have the water of the stream 
transmitted to them, continuously, without interruption and 
without any substantial diminution in volume, subject only 
to the qualification, that an upper proprietor may, for purposes 
which the law regards as legitimate, withdraw from the 
stream, as it passes along his land, so much of its water as 
will not materially affect its downward flow or impair the user 
of it by lower proprietors. The case of Kalu Khabir v. Jan 
Meah (2), and Madhub Dass v. Jogesh Chunder (3), which were 
‘relied upon by the learned vakil for the respondents, have.no 
direct bearing upon the question raised before us. These cases 
deal with the question of the relative rights of upper and lower 
proprietors on the banks of a stream, when the claim to such 
user is based upon custom, prescription, or grant ; but these cases 
-indicate some of the circumstances under which a riparian 
proprietor, whose rights have been infringed, may obtain an 
injunction, I must hold, consequently, that the fourth point 
taken on behalf of the appellant fails and must be over-ruled. 
The fifth and, the last ground taken on behalf of the appellant 
relates to the form of the decree. It is argued that there ought ® 
; .to be no declaration of any prescriptive right in favour of the 
a plaintiffs. This contention is well founded. The District Judge 
has not discussed the question, whether the plaintiffs have any 
right of easement or any prescriptive right, but he has affirmed 
-the whole of the décree made by the Court of first instance ; . 
the clause, therefore, which declares that the plaintiffs have the 
right claimed as an easement and also by prescription, must be 
expunged. It is next contended that the decree is vague and 
too wide; and reliance is placed upon the decision of the Judicial 
Committee in Debi Pershad v. Joynath (1) in which some of the 
elements wack dete*mine what is lawful user by erg owners 


1) (1897) L. B. 41. A. 680; L L. B, 24 Cale. 865. 
2) (1901) L L. B, 29 Cale. ‘100, (8) (1902) I. L, R, 80 Cale. 281. 
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of the water of a natural stream were indicated. The case before 
us is, however, clearly distinguishable. Here the gist of the 
complaint -is that the defendant had intercepted the entire 
water of the stream, and no question was raised in either of the 
Courts below as to the manner in which the apportionment of 
the water ought to be: regulated between the parties, if the 
claim to exclusive user set up by the defendant proves to be 
unfounded. The plaintiffs are, therefore, entitled to an injunc- 
tion perpetually restraining the defendant from obstructing the 
watercourse or effacing it, The plaintiffs are also clearly entitled 
to the mandatory injunction which has been granted to compel 
the restoration of the watercourse to its natural ‘form. Rens: 
v. Troy Factory (1.)] ` 


On these grounds, I agree with my learned brother, that _ 


subject to the variation indicated, the decree made by. the Court 
below ought to be affirmed and this appeal dismissed. As the 


appeal has substantially failed, the respondents are legitimately 


entitled to their costs, ; 
M. M, C Appeal dismissed, 
(2) (1869) 40 N. Y. 191, 


Before Mr. Justice Rampini and Mr. Justice Woodroffe. 
SUKAN TELI 
Ve f 
BIPAL TELI AND ANOTHER.* 
Defa:nation—Oaxae of action—Special damage—Unohastity, imputation f. 


A used words which imputed unchastity to the wife of X : 
Held, (1) that the words constituted defamation not only of the wife of X, 


“but also of X himself, and X was therefore entitled to maintain an action on his 


own account; (ii) that the words were actionable without proof of special 


damage, 


Appeal by the Plaintiff. . 
Suit for defamation by the husband of a woman against 
whom imputation of unchastity had been made by the defen- 


The facts of the case appear from the judgment. 
Babus Botdya Nath Duit and Nogendra Nath Mitra If 


` for Appellant. o= 


No one appeared for the Respondents. 
~ ¥ Appeal from Appellate Decree No. 1882 -of *1905 against the decree of 


Babu Dina Nath Sarkar, Subordinate Judge, Hooghly, dated the llth August 


1905, reversing the decree of Babu Ohendra Bhusan anerjee, Munsiff, Howrah, 


dated the-áth October 1904, 


Vor. IV.] HIGH COURT. 


‘The judgment of the Gourt was as follows :— 

Rampini J.—This appeal arises out of a suit brought by the 

plaintiff to recover damages from the defendant for defamation. 

The lower Court has held that the person defamed was 

- the plaintiffs wife and therefore the suit is not maintainable 
by the plaintiff, that there was no special damage suffered by 
the plaintiff, and that for this reason, if the suit lay, the plaintiff 
could not recover damages, 

The plaintiff appeals. His pleader’s arguments are (1) 
that there was special damage, (2) that the words alleged to 
have been used by the defendant were defamatory in themselves, 
and, (3) that the plaintiff was himself ‘defamed and that conse- 
quently the plaintiff was entitled to sue. 

It is clear that the defendant is alleged to have used words, 
‘which not only defamed the plaintiffs wife but the plaintiff. 
They imputed unchastity to the plaintiff's wife, and that the 

plaintiff notwithstanding this fact, cohabited with her and 

_ate the food cooked by. her and that he had lost his caste. 
The plaintiff could, therefore, maintain an action on his own 
account. 


As for the question of special damage, we must, I consider, 


accept the finding of fact arrived at by the Subordinate Judge 


that the plaintiff suffered no special damage. But it would 


_appear to me that the words alleged to have been used by the 

defendant were defamatory in themselves, and did not amount 
to mere verbal abuse. Hence, the Full Bench decision in 
Girish Chandra Mitter v. Jatadhari Sadukhan (1) does not 
apply. The cause of action in this’ case arose in the mofussil 
and not in Calcutta ; so that this case is not governed by the rule 
laid down in Bhoont Money Dassee v. Natobar Biswas (2). 

_ It has been in many cases laid down that when words de- 
famatory in themselves and not mere verbal abuse, have been 
used, a plaintiff is entitled to damage, though no. special damage 
is proved to have been suffered ; Ibiri Hosein v. Haidar (3) 
Trailokya Nath Ghose v. Chundra Nath Dutt (4), Fogeswar 
Sarma v. Dinara Sarma (5) and Parvathi w. Mannar (6). 

In the last mentioned of these cases it has apparently been 
laid down that an action will not lie for vulgar abuse or mere 
hasty expressions, but for malicious or culpable oral defamations, 


(1) (1899) I. L. B26" Calc. 653. (4) (1885: I. L. R. 12 Cale, 424. 
(2) (1901 TL. 28 Cale: 452. (5) (1898) 8 C. L. J. 140. 
(3). (1885)-I, L. E, 12. Calc, 109. (6) (1884) L L.R. 8 Mad.175, 
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an action will lie. It would seem to me that. the Full Bench 
-decision of this Court, already alluded to, in no way conflicts 
with this rule, which I consider it is desirable to adhere to. : 
I would, therefore, remand this case to the lower Appellate 
Court for disposal. 


Woodroffe J.—I agree. 


B. M. , Case remanded. 


Before Mr. Justice Rampini and Mr. Fustice Mookerjee. 
SHOOBHAGEE KOERI AND ANOTHER 


v. 
BOKHORI RAM AND OTHERS.* 
Defamation—Libel—Slander—Cause of Action—Special damage—Publiontion, 

A, wiote letters to the husband of X, in which he alleged that X wasa | 
witch and had by her sorcery caused the death of some relations of A. A also 
made oral statements- of a similar description to their castemen, X and her 
husband sued to recover damages for defamation : 

Held, (i) that the husband of X had no cause of action as the imputati 
made was not defamatory of him. . 

Girwar v. Siraman (1) applied. , 

(ii) That X had a good canse of action as the imputation made tended to 
bring her into hatred, contempt or ridicule, 

Deater v. Spear (2) followed, - 

(ili) That there was publication of the defamation, A communication to a 
husband or a wife of a charge against the wife or husband, constitutes a 
sufficient publication, = ; 

Lwick¥, Driscoll (8), Schenck v. Bohenok (4) followed. 

Wonman v, Ash (5), Jones v. Williams (6) applied, - 

Wiloow v. Moon (T), Sesler v, Montogomery (8) and Wenahak v. Morgan (9) 
distinguished, : 

(iv) That so far as the libel was concerned, no proof of special damage was 
neeessary. The distinction between the actionable quality of oral and written 
words examined, 

Foster v, Sorippe (10) and Watson v. Trask (11) followed. 

(v) That so far ag the slander was concerned, no proof of special damage 
was necessary. . 

"Girish Chander v. Jatadhari (12) distinguished. 


= 57 Appeal from Appellate Deors No. 1017 of 1904, against the decree of 


. Coxe, Esq, District Judge, Arrah, dated the 8th February 1904, 


. confirming the decree of Babu Gopi Krishna Banerjee, Sub-Judge, Arrah, dated 


the 16th November-1908, 


(1) (1905) 2 O. L. J. 398, (7) (1892) 38 Am Bt. Rep. 936. 
(2) (1825) 4 Mason, 116. (8) (1889) 12 Am. Bt. Rep. 76, 
(8) (1895) 55 Am. Bt, Rep. 224, (9) (1888) 20 Q. B. D. 686. 
(4) (1843) 20 N. J Law 208, (10) (1878) 88 Am. Rep. 403, 
(5 (1858, 18 O. B. 886. (11) (1884) 27m, Dec. 271. 

+ (6) (1886) 1 T. L, B. 572. = (18) (1899) I. I. B, 26 Calc, 688, 
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Jogeswar v, Dinaram (11) and Sukan Teli v. Bipal Teli (12) followed. 
The earlier English authorities on the subject reviewed. 


Appeal by the Plaintiffs. 

Suit for defamation by husband and wife on the ground 
that the defendants had written letters to the husband alleging 
that his wife was a witch, and had made similar oral statements 
to their castemen. 
ments, 

Babus Brojendra Coomar Seal and Atul Krishna Ghosh for 
the Appellants. 

Babus Umakali Mukerjee and Lachmi Narain Singh t for the 
Respondents, 

C. A. V. 

The following judgments were delivered :— 


Rampini J.—In the suit out of which this appeal arises, 


the plaintiff No. 1 sought to obtain damages from the defendants 
1 and 2 for having written letters to her husband, the plaintiff 
No. 2, denouncing her asa witch and ascribing to her acts of 
witch-craft resulting in the death of two of the defendants’ 
relatives. The plaintiff No. 2,the husband of plaintiff No. 1; 
also sued for damages on the same ground. 


The Courts below have dismissed the suit, The lower . 


appellate Court has held that the plaintiff No. 2 has not been 
defamed and has suffered no damage. He has further held that 
there is no proof of special damage to the plaintiff No. 1, and 
for this reason he has dismissed her suit. 

_ Both the plaintiffs appeal. I see no reason to interfere with 
the lower Court’s decree as regards the plaintiff No. 2. He has 
suffered no_injury. He has not been defamed, and there is no 
precedent for a husband being held to be entitled to damages 
in consequence of his wife being called a witch. If he has 
suffered any injury, then the suit would be open to the objection 
of misjoinder of causes of action. But I think the plaintiff No. 1 
is entitled to nominal damages. It is clear that the defendants 
defamed her in the two letters, Exhibits VI and VII printed 
at pages 12 and 13 of the paper-book. There is no doubt that 
these letters are genuine. Their genuineness was found by the 
first Court and not infpugned before the District Judge. They 


(2) (1898) 8 O. L, J, 140, (2) (1906) 4 O, L. J. 888, 
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were addressed by the defendants to plaintiff No. 2. The first 
Court held that they had been sent to him maliciously. The 
later letter contains a threat to the effect that ‘such acts, if 
done, will tend to things which will be very unpleasant.” Now 
such an imputation as made in these letters cannot but affect 
the plaintiff No. 1 injuriously. They must affect her social 


position, and they may even cause danger to her, person and: life. . 


It would, therefore, seem to me that the plaintiff No. 1 is 


entitled to at least nominal damages for the injury inflicted on 
her by these letters. The acts of the defendant in this case 
clearly do not come within the purview of the rulings in 
Girish Chunder Mitter v. Jatadhari Sadu Khan (1) and Girwar 
Singh v. Siraman Singh (2). They amount to defamation and 


they did not consist of mere vulgar abuse. I would, therefore, 


allow’ the plaintiff No. 1 Rs. so as nominal damages with costs 
in all the Courts. I would accordingly modify the decree of the 
lower appellate Court. I would dismiss the appeal of plaintiff 
No, 2 without costs. 


Mookerjee J.—This is an appeal on behalf of the plaintiffs 
who are husband and wife, in an action commenced by them for 
recovery of damages for defamation. The first two defendants 
afe brothers, and the third and fourth defendants are their mirór 
sons. The plaintiffs alleged that the wives of the third and 
fourth defendants fell ill and died ; while the Jadies were ill, and 
after their deaths, the first two defendants, with a view to insult 
the plaintiffs and to lower them in public estimation, wrote two 
letters to the second plaintiff, stating that his wife, the first 
plaintiff, was a witch, and that she had brought about the death 
of their daughters-in-law by her witchcraft or sorcery. The letters 
also contained allegations that the first plaintiff was a notorious 
person, ‘and conveyed a warning, that if she:did. not mend her 
ivays, she would get into trouble. The plaintiffs further alleged 
that the defendants made oral statements,of a similar description 
to their caste-men and various people of the locality. By reason 
of these imputations, the plaintiffs alleged that they had sustained 
pecuniary loss, and they accordingly claimed damages to the 


extent of Rs. 2000. The Subordinate Judge found that the . 


letters relied upon by the plaintiff were genuine and contained 
the. imputations complained of; he further found that the first 


(1) (1899) I. L, R, 26 Cale, 653 * 
(2) (1905) I. L. R. 82 Cale. 1060 ; 2 O, L. J. 396, 
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two defendants had verbally slandered the first plaintiff as a 
witch and had done so maliciously. He héld, however, that 
there had been no publication of the libel as the letters had been 
addressed only to the husband of the first plaintiff, and that the 
slander was not actionable ser se without proof of special damage, 
In this view of the matter, the .Court of first instance dismissed 
the suit. Upon appeal, the learned District Judge affirmed this 
, decision. He appears to have adopted the findings of the Court 
of first instance and to have dealt with the question of law which 
in h} opinion arose upon such findings. He observed as regards 
the second plaintiff, that there was no defamation and he could 
not maintain an action for the defamation of his wife. As regards 
the first plaintiff he concluded, that as no pecuniary loss had been 
proved, she was not entitled to any relief. The plaintiffs have 
now appealed to this Court, and on their behalf it has been 
contended that the view taken by the Courts below is erroneous 
on two grounds, namely, first, that in the case of libel it is not 
necessary to prove special damage, and secondly, that at any rate, 
the defamatory words in the present case are defamatory per se and 
actionable without proof of special damage. It has been argued, 
on the other hand, on behalf of the respondents, that proof of 
special damage is necessary, that there has been no publication of 
the libel, and that in any event, the second plaintiff has no cause 
of action. In my opinion, the view taken by the Courts below is 
partially unsound, and that the first plaintiff is entitled to succeed 
in this appeal, : 

As regards the language used in the letters and the words 
proved to have, been used, there cannot be the slightest doubt 
that they are defamatory of the first plaintif. One of the most 
comprehensive definitions of libel given is that “a libel is a 
malicious defamation, expressed either-by writing or printing, or 
by signs, pictures, effigies or the like, tending to blacken the 
memory of one who is dead, or to impeach the honesty, integrity, 
virtue or reputation, or publish the natural or alleged defects of 
one who is alive, and thereby expose him to public hatred, cons 
tempt, ridicule or obloquy, or to cause him to be shunned of 
avoided ‘or to injure him in his office, business or occupation.” 
[American and English Encyclopedia of Law, Vol. XVII, 
p. 861.] It is not necessary to examine the terms of this or 
or any other definitior? of libel for our present purposes; it is 
enough to observe that the statements contained in the letters 
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are defamatory, ‘as they convey “ait imputatioh’ teriding.td~ bring? 
the’ ;first plaintif into hatred, contempt or- ridicule. “As ‘was 
abserved by Mr. Justice Story in Dezter y. Spear=(1), any publi- 
gation ‘the tendency, of which is to degrade atid injurd another: 


- person, of to bring him into contempt, hatred or ridicule, or 


Which accuses him of a°crime punishable ‘by law or-of an act- 


. odious and disgraceful in society, is a libel.- It-is well known; 
that ‘in different ‘parts of the country, ‘persons ‘believed to be: , 


Witches-by superstitious people, have been severely dealt with 
arid have’ even been killed [Gribble’s Medical ‘Jurisprudence, 
p. 154 and Lyon's Medical Jurisprudence pp.'207 and 214.) The 
threats conveyed in the letters are, consequently, very significant.: 
Under -these circumstances, J have no hesitation in’ holding 
that ‘the letters“are libellous. “The first qüestion, therefore, whictr 
arise’ cis whether there has béeri publication of the’ libel” Tts: 
argued oni behalf of the respondent, that asthe ‘letters were sent 
tothe husband of the first plaintiff, there was no publication 
in the eye of the law; I am unable to uphold this contention. 
Intthé cases of Wenman v. Ash (2), and Jones v. Williams (3), 
it’ was “held that a plaintiff's wife is sufficiently a third persom 
#6 make’ d- communication to. her of words defamatory ‘of ‘her. 
hasband, a publication in law, and‘I am unable to see upom 
what* principle, a communication to a husband of “a charge 
agdinst his wife, should not be’ similarly deemed a sufficient: 
publication. The observations of Jervis C. J. in Wertman xz 
Ash (2) are really not opposed to this view. That the communi:’ 
éationi of defamatory words to the husband or wife of the person 
defamed; constitutes 4 sufficient publication is’ tablished ‘by the: 
cases of Luick vw: Driscoll (4), and Schenck v. ‘Schenck, (5): 
in the’ latter of which cases the learned “Jadgés of the 
Court | of Errors and Appeals of New Jersey observed that. 
Such’ a communication miade directly to the wife’or the husband 
is “an attempt to poison the fountain, of domestic ‘péace, 
vonjugal affection, and filial obligation at their very ‘sotrces,’* 
The ‘cases of Wilcox v. Moon, (6) and Sesler v: Montogoniéry,’ (7y 
do not really militate against this position.” The first? case’ -is 
only, ‘an authority for thé proposition that sending ` @ libellous: 
communication toa married woman deat herself is “not ’ a 
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-publication of the. libel, and if she shows it to her husband, this 
is her own act for which the sender is not answerable. Tlie 
second case is an authority for the proposition that a communi- 
cation from a husband to his wife does not constitute an action- 
able publication within the meaning of the term as used in the 
law of -libel and slander, which is substantially the rule laid down 
in Wennhak v. Morgan (1). I must hold, accordingly, that when 
-the defamatory letters in this case were sent to the husband of 
the first plaintiff, there was sufficient publication of the libel 
against her: 

The next question which requires consideration is, whether 


‘the defamatory words are actionable without proof of special 


‘damage.- The learned vakil for the respondents contended that 
proof of special damage is necessary, and he placed considerable 
reliance upon the decisions of this Court in Girish Chunder.v. 
Jaiadhari (2) and Bhooni Money v. Netobar (3). ‘The cases 
-referred to, however, ‘are clearly distinguishable, as they were both 
‘cases of slander. As was observed by Campbell C. J. in Foster 
'y, Scripps (4), the authorities holding that specific oral words are 
not actionable without proof of special damage, have no necessary 
-bearing.on the actionable character of the same and similar words 
in writing. With regard.to that species of defamation, which is 
effected by svriting or printing, and which is technically described 
as-libel,.although the rules applicable toit are in general the sarhe 
as would-apply to verbal defamation or slander, yet, in other 
-respects, it is treated with sterner rigour than the latter. It is 
-well settled that an action may be maintained for the-publication 
of written words, when it could not -be maintained -for the 


“publication of the same words by mere oral discourse. Thus, oral 


-words which tend to disgrace the person of whom they are-spoken 
-and which do-not ‘impute the commission of a crime, may nót be 
‘actionable without proof of special damage, whereas written 
words, the manifest tendency of which is seriously to hurt 
‘another's reputation, are actionable without proof ‘of spécial 
damage. This distinction was well expressed and explained in 
- Watson-v. Trask (5) in which Wright J. observed as follows : 
-4 whatever charge will sustain a suit for slander, where the words 
-are merely spoken, -will sustain a suit for -libel if they are written 


(2) (1888) 20 Q. B. D. 6 
(2) (1809) T. L. R. 26 Cglo. 653. (8) (1801) L L. R. 28 Cale. 152 
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givin ‘or printed and published ; and it will be seen at one glance that 


1906, many charges, which if merely spoken of another, would not 
Bhoobhagee Koer; Sustain a suit for slander, will, if written or printed and published, 
sustain a suit for libel. Words of ridicule only, or of contempt 

a which merely tend to lessen a man in public esteem, or to wound 
. Mookerjes, J. his feelings, will support a suit for libel because of their being 
embodied in a more permanent and enduring form, of their 
increased deliberation and malignity of their publication and of 
their tendency to provoke breaches of the public peace.” Iam 
not unmindful that this distinction between the actionable 
quality of oral and written words has been criticised by eminent 
judges, including Sir James Mansfield C. J. [Thorley v. Lord 
Kerry (1) Lynch v. Knight (2), Roberts v. Roberts (3), Alexander 
v. Jenkins (4), Parvathi v. Mannar (5).) But the distinction does 
appear to be based on an intelligible reason, namely, that written 
words are necessarily attended with deliberation, and their 
publication is more calculated to produce permanent mischief 
than oral words; and at any rate, the distinction is firmly 
inbedded in the law of libel and slander and is universally 
recognised. No doubt, in order to sustain an action for written 
defamation, it has to be proved that the tendency and effect 
of the language used is to defame or degrade the plaintiff, or to 
render him odious and contemptible. Hirshfield “s, Fort (6) ; 
but once the defamatory character is established, it is not 
necessary to prove special damage. J must hold, therefore, that 
in the case before us, the first plaintiff is entitled to succeed on 
the basis of the defamatory letters addressed to her husband 
without proof of special damage. 

In support of the second point taken on behalf of 
the appellant, namely, that the words spoken by the first 
two defendants are defamatory without proof of special 
damage, it is argued that the case of Girish Chunder v. 
Jatadhari (7), upon which reliance was placed by the learned 
Judges in the Courts below, is clearly distinguishable. In my 
opinion this contention is well founded. The case before the 
Full Bench was one of the use of abusive and insulting language, 
and it was held that abusive and insulting language not amount- 
ing to _defamation, even if it causes mental distress, is not. 


v. 
Bokhori Ram. 
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‘actionable without proof of special damage. The present case, 
‘however, is of an entirely different character, and I must hold 
‘that the defamatory words used are actionable without proof of 
special damage. I agree generally with the view taken by this Court 
in the cases of Jogeswar v. Dinaram (1), and “Susan Teli v. Bipal 
Teli (2). The learned vakil for the appellants also placed reliance 
upon a passage from Odgers on Libel and Slander, 4th Edn. p. 44, 
in which it is stated that in many old cases such words as “she is 


a witch” were held actionable. The cases referred to by the: 


learned author are those of Rogers v. Gravat (3), Hughes v, 
Farrer (4), and Dacy v. Clinch (5). In the first of these cases, 
action was ‘brought for the words, “thou art a witch and 
sorcerer ;” it was held, that the words were actionable without 
proof of ‘special damage, Sir Thomas Gawdy J., observing that 
if the person defamed “ witcheth men so as they die, it is felony, 
„and if he used witchcraft in any other manner, he shall stand 
upon the’ pillory ; so in every respect it is a slander and a good 
cause of action.” The same view was taken in the other two 
cases. But it is to be observed that under the criminal law of 
England when these slanders were uttered, witchcraft was 
punishable [see Stat.1, Jac. I, C. 11 which was then in force, and was 
subsequently repealed by Stat. 9, Geo. IJ, C. 5, Sec. 3]. The result, 
consequently, was that the words spoken imputed that the plaintiff 
had been guilty of a crime punishable with death, and, therefore, 
under the English law, were actionable without proof of special 
damage. It would not be right, therefore, to base our decision 
on the earlier English authorities. which are founded on the state 
of the criminal law prevalent at the time. I prefer to rest my 
conclusion on the ground, that the words spoken in this case, 
which imputed, the practice of witchcraft or sorcery to the first 
plaintiff, are’ not words of mere vulgar abuse, that they were 
calculated not ohly to outrage her feelings but also to lower the 
estimation in which she was held by persons of her own class and 
so bring her into disrepute, and might indeed involve serious 
consequences to her, and, that under these circumstances, they are 
actionable without proof of special damage. , 
As regards the second plaintiff, it is quite clear, that he has 
no cause of action. As was pointed out in my judgment in 


1) (1898) 8 0. 2 J, 140. (8) (1596-97) Croke Eliz. 571. 
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„Girwar Sing v. Siraman Singh (1), the only person who’ can ‘sue 
for slander is the person with reference to whom the slander has 
-been uttered, but .a slander upon A may involve directly or 


indirectly a slander upon B, and thus give the latter also a cause 


-of action. In the present case, there is no foundation for the 


suggestion that the defamation of the first plaintiff involves 
directly or indirectly a defamation of her husband, the second 


plaintiff [see the distinction pointed out in Riding v. Smith . (2):] 
.The ‘learned - vakil for the appellants relied upon a passage from ° 
` Folkard on Slander and Libel, 6th Ed. p. 382 which does not in 


reality support his contention. It is quite clear that the husband 
has no cause of action unless the slander of the wife- also involves 
a siander of the husband, or special damage Bas accrued to the 
‘husband i in consequence of the words spoken of the wife. I must 
‘hold "consequently that the second plaintiff is entitled to no 


On these Hounds I agree with my learned brother, that ‘the 


appeal of the first plaintiff ought to be allowed and that of. the 
second plaintiff dismissed. The first plaintiff must have a decree 


for Rs. 50 as damages with costs in all the Courts against defendants 
Nos.1 and 2. The, claim of the second plaintiff. will stand 
dismissed. Bas ` 


. B. M. D Appeal Decreed. 
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Maintenance grant—LHaritability—Preswinption. 


A grant for maintenance, prima facie ceases with the life of the grantor, 
and is resumable on the death of the grantee. But this presumption is 
e rebuttable, and where it is proved that a grant has been enjoyed by- puccessive 
generations, the inference may justly be drawn that the original grant was 
{intended to bea grant in perpetuity. f 
Anand Lal v. Muharaja Dhiraj Gurrood_ (1), Uddoy v. Jadublal 9, 
Boni Pershad v, Dudhnath (3), Woodoyaditto ¥:-Mukoond (4) and Jagannadha 
y Pedda (5) applied. j ; 


-: Appeal by the Defendant. — Ea dis 


i Suit för recovery of money dte on a ‘miaititenance giant? S 


The material facts appear from the judgment. 

Babu Soroshi Charan Mitra for the ‘Appellant.’ of 
Babu Nilmadhab Bose for the Respondent. Po 
= CA. WE 
+ The judgment `of the Court was as follows :— ss s 
. Mookerjee J.—This is an appeal on behalf of ‘the’ defendant 
in an action ‘commenced by the plaintiff for’ the recovery of 
money" due” -om a’ maintenance grant. The plaintiff and the 


défendant are related, the grand father of the pene being à 


cousin of the defendant. 

The plaintiff alleged ‘that an ancestor of tlie defendant 
řade a maintenance grant in favour of an ancestor of the plaintiff; 
that the grant was permanent and heritable, that the defendant 
had wrongfully withheld payment of the sums due in respect 
of the years 1304—1307, and that consequently he is entitled 
to recover the sum claimed. The defendant — substantially 
ddmitted the grant, but sought to resist the claim on the ground 
fhat the grant was jieither permanent nor heritable, that it was 
in reality revocable at his ‘pleasure; and had been revoked by him: 
The -Court ‘of first instance found in favour of the plaintiff, 
and “upon appeal ‘his decision has been affirmed by the Subor- 
dinate Judge: The defendant has appealed t to oe Cat, and 


* Appeal from Appellate Decree No 2534 of 1902. 
¥,B.—No Letters Fateat appeal was preferred against this decision. — Rep. 
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on his behalf the judgment of the learned Subordinate Judge 
has been assailed upon two grounds, namely, first, that a main- 
tenance grant is not heritable and is revocable at the option 
of the grantor, and secondly, that. the claim for 1307 is prema- 


_ture. The learned vakil for the appellant, at one stage of his 


argument, suggested that the claim for 1304 was barred by 


limitation, but finding that the contention was not tenable, 


very properly abandoned it. 


* 


As regards the first point taken before me, it is no doubt i 


deducible from the cases of Anund Lal v. Maharaja Dhiraj 
Gurrood (1), Uddoy v Jadublal (2)and Beni Pershad v. Dudhnath (3), 
that a grant for maintenance prima facte ceases with the life of 
the grantor. Again, the case of Woodoyaditto v. Mukoond (4) is an 
authority for the proposition that a maintenance grant is’ prina 
Jacte resumable on the death of the grantee. But as pointed 
out by the learned Judges of the Madras High Court in the 
case Jagannath v. Pedda Pakir (5), the presumption that a 
maintenance grant is resumable on the death of the grantor or 
the grantee, is rebuttable, and that where it is proved that such 
a grant has been enjoyed by successive generations, ‘the inference 
may justly be drawn that the original grant was intended to 
be a grant for maintenance in perpetuity. Now, in the case 
before me, the learned Subordinate Judge finds that the 
original deed by which the grant was created in 1796 
is not forthcoming, that in 1842 there was litigation 
between the grandfather of the plaintiff and the father 
of the defendant with regard to this grant, which termina- 
ted ultimately in favour of the latter, that in 1853 there 
was another litigation between the grandfather of the plaintiff 
and the present defendant, in which a decree for maintenance 
was made by consent in favour of the former, that in 1889, ina 
suit by the plaintiff against the defendant for recovery of main- 
tenance, the latter unsuccessfully pleaded payment of the 
plaintiff's claim, and that in similar suits in'1893 and 1897, the 
plaintiff was successful. The learned Subordinate Judge has 
further found that in the suit of 1897, the defendant in his 
written statement, had admitted that the grant had been 
originally made for the maintenance of the grantee and his 
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descendants. From these facts’ and circumstances and the long 
course of litigation between the parties and their predecessors, 
the learned Subordinate Judge has drawn the inference that the 
grant was not intended to cease with the life of the grantor, or to 


. be resumable on the death of the grantee, but was intended to be 


heritable and permanent. It is impossible for me in Second 
appeal to interfere with this finding. The learned Subordinate 
Judge has further held that the grant having been proved to be 
*heritable, the onus, was upon the defendant to establish that it 
was resumable at his pleasure. It appears to me that this view 
is clearly right, and that inasmuch as the defendant had failed 
to prove that he was entitled to resume at his option, a grant 
which had lasted for three generations and which had been 
successfully enforced by suit at the instance. of the plaintiff 
against the defendant on at least three occassions, the defendant 
had no valid defence to the plaintiffs’ claim. The first contention 
of the appellant must therefore be overruled. 7 

As regards the second contention of the appellant, it has 
been argued that the claim for maintenance in respect of the 
year 1307 would accrue on the last day of that year, that is, on 
the 13th April, 1901, and as the present suit was instituted on 
the 12th April 1901, the claim for 1307 is premature. The 
learned vakil for the respondent has pointed out, however, that 
this question was not raised either in the Court of first instance, 
or before the learned Subordinate Judge ; it is not also taken in, 
the grounds of appeal presented to this Court. It is clear 
therefore, that under Sec. 542, C. P. C., the appellant is not entitled 
to urge this point without the leave of the Court. Having regard 


to the fact that the point is of an extremely technical character, 


and that if it be now allowed to be raised, it may prejudice the 
plaintiff, who may have brought a suit for the maintenance of 
subsequent years ¢xcluding 1307 and would now be debarred from 
suing for it under Sec. 43,C.P.C., Ido not think such leave 
ought to be granted. I must accordingly decline to entertain it. 

` The result, therefore, is that the appeal fails and is dismissed 
with costs. i 2 


B. M. . - Abpeal dismissed, 
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CIVIL RULE: 


Before Mr. Fustice Mookeryee. 
i HRIDOY -NATH PODDAR 
‘ v. x ` 
JOYRAM MAHTO AND OTHERS.* 
Provincial Small Oawse Courts Act (IX of 1887) Soh, IT, Art, (8)—Jurisdics 
_ Gon—Sutt for rent—Indian Evidence Aot (I- of 1872) Beo, 82—Oral 
evidence, admissibility of. 

“A suit against the defendants who had executed a bond in favour of the 
plaintiff, undertaking to pay a debt due from their landlord, is not a sait for 
rent and fa therefore cognisable by a Court of Small Causes. 

Srish Ghunder v. Nachim Kasi (1) distinguiahed, . 

When the terms of a bond are clear and unambiguous, parol ‘evidence is 
not admissible to show that it was an assignment of future rent. ` 7 

Application by the Plaintif, ` a nS 
` Ruit for recovery of money due on an instalment-boñd. ` 


Plaintiff instituted this suit in the Court of -Small Causes 
for recovery of Rs. 247-8 due on an instalment bond. =` ` - 
* The defendants’ landlord owed some money to the plaintiff 
‘The defendants were liable to pay Rs. 20 a year. to their landlord 
and it was arranged that instead of paying this sum to the 


“landlord, they would „pay it to-the plaintiff. ‘They accordingly 


executed a bond stipulating that they would pay Rs. 20.a year 
to the plaintif.. There having been default in the payment, 
plaintiff instituted this suit. The learned Small Cause Court 
Judge, following the principle laid down in the case of Srish 
‘Chunder v. Nachim Kazi (1), held that this case was one- of ` 
assignment of future rent and as such not cognizable in a Court. 


`of, Small. Causes. Against his order, the plaintiff moved. the 


High Court and obtained the „present Rule” from Brett. ae 
Henderson, JJ. "A 


| Babu Fogesh Chander Dey for the. Penaia, This i is not 
a case of assignment of rent. The defendants executed what. 


‘is an instalment-bond, pure and simple, and they are -not 


entitléd now to-turn round and say that they simply undertook 


to pay their rent as it fell due, see a a of the Evidence Act. 


- ™ Rule No. 3508 of 1904 against the decree of Babu Mahendra Nath Roy, 
Small Cause Court Judge of Manbhum, dated the 22nd duly 1904. 


(1) (1900) I, L, R. 27 Calo, 827, F. B. 
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The case in I'L. R. 27 Calc. ‘is clearly distinguishable; ‘CIVIL, 
inasmuch as in this case the plaintiff sues only-the defendants 1905, 
who are his debtors under the bond, and the landlord is no Hridoy Nath Pod dar 
party to the suit. 


t. 
Moreover, if it is held that the suit is not cognizable by the  °77#™ Mahto; 
Small Cause Court, I must go tothe Revenue Court, and I submit * l 
that no Revenue Court will hold on this bond that the relation- 
ship of landlord and tenant subsists between me and the 
* defendants. À . 

Babu Digambar Chatterji for the Opposite Party :—I submit 
there is no distinction in principle between this case and the 
case of Srish Chunder v. Nachim. Kasi (1). This is virtually a- 
case of assignment of future rent.. : 

_ [Mooxerjzz J.—But if there was-an assignment of rent, 
the plaintiff would be entitled to sue without the consent of your- 
clients. The question whether there can be a legal and valid: 
assignment of future rent is itself a doubtful question.] 

_ I rely on the observations of Banerjee, J. at p. 829 of the 
Report. « ae 
The following judgment was delivered by 


. .-Mookerjee J.—This is a Rule calling upon the opposite party 
to show cause why the judgment and decree of the Small Cause 
Court Judge, dated the 27th July 1904, should not be set aside on 
the ground that as the suit was brought on what purported to be 
a money bond in which no mention of rent was made, it was 
not open to the defendants in contesting the suit to raise in their 
defence the question whetherthere was any assignment of rent 
or- not. : 

It appears that the plaintiff instituted this suit against 
the defendants for recovery of money due under an instal- 
ment bond. The plaintiff was entitled to get a sum of money 
from one of his debtors named Janoki Debya, under whom 
the defendants held, certain lands as tenants. By an arrange- 
ment between the plaintiff and his debtor and the present 
defendants, they were accepted by the plaintiff as his debtor in 
‘place of the original debtor, and they -executed an instalment 
bond under which they agreed to pay to the plaintiff Rs. 20a 
year from 1293 to 1315. The plaintiff now sues upon this bond, 
and the defendants plead that the suit is not maintainable in the 
Court .of -Small Causes, inasmuch - as it is one in substance for 


(2) (1900) L L, B. 27 Cale. 827. F. B. 
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OLVIL, recovery of assigned rent ; in-support of this position, they rely 
1906, . upon the decision of a Full Bench of this Court in the case of 
Srish Chundra Bose v, Nachim Kazi (1). The learned Judge of 
of the Court of Small Causes has allowed this objection, and has 
thrown out the suit on the preliminary ground that he had no 
Mookerjee, J. jurisdiction to entertain it. 

I am of opinion that the view taken by thé Court of Small 
Causes is clearly wrong. Inthe case of Srisk Chunder Bose vi, 
Nachim Kazi (1), it was held that when rent is assigned, it -does 
not lose its character of rent ; and if the assignee institutes a-suit 
for the recovery of the sum of which he has taken an assignment, 
it cannot be entertained in.a Court of Small Causes, That’ 
principle has no application to.the facts of the present cabe; 
Here, there has been no assignment by the landlord of the 
defendants of his right to receive future rent from them, in favour 
of the present plaintiff. Ifthere had been any such assignment, 
the plaintiff would have been entitled to sue the defendants 
without their consent, after giving notice to them. What has 
taken place is that by the consent of all the three ‘parties, the 
plaintiff has accepted the present defendants as his debtors in the 
place of his original debtor, who was the. landlord of the 
defendants, This cannot, I think, by any stretch of language- be 
regarded as an assignment by the landlord of the defendants of 
his right to recover future rent from them in favour of the 
present plaintiff. In my opinion, the plaintiff is suing, not upon 
the original cause of action in favour of the landlord of the 
defendants, on the basis of a title by assignment, but upona 
distinct cause of action arising from a breach of the covenant in the 
bond. I find it impossible to hold that the plaintiff is practically 
a lessee from his debtor, and so entitled to collect the rent as it S 

_ falls due, rent, which at the time the bond was executed, had not 
accrued due and was future rent. It seems to be ‘clear, moreover, 
that the defendants having executed the instalment bond in 
favour of the present plaintiff were not entitled to go behind. it, 
and to allege and prove that the consideration for it was.in 
substance assigned rent, P 5 ; 

The result, therefore, is that the order of the Court below 
must be set aside, and the case remitted to the learned Small 
Cause Court Judge, in order that he may deal with: it on the 
metits, It is necessary to send back the fase because it appears 


— 
Hridoy Nath Poddar 
v, 
Joyram Mahto, 


- (1) (1900) L L, B, 27 Calo, :827, 


Vou IV. l HIGH COURT. 


that the defendants contested their liability upon the merits, and 
pleaded that they were not liable to pay the money due under 
the instalment bond for this reason amongst others, that the 
- interest of the-landlord who was the debtor of the plaintiff, had 

ceased, or in other words, that the consideration for the bond had 
failed, i 5 š 

The Rule is made absolute. - 

The petitioner is entitled to his costs inthis Court ;-I assess” 
the hearing fee at two gold mohurs. . 


N. K B. Rule made iie. 


PRIVY COUNCIL. 


. Present : Lord Macnaghten, Sir Andrew Scoble, Sir Arthur 
Wilson and Sir Alfred Wills, 


`° THAKUR TIRBHUWAN BAHADUR SINGH 
; v. - 
RAJA RAMESHAR BAKSH SINGH, 
{On _APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
or OupH.]} 

Adoption, swit to set aside, limitation—Limitation Act (IX of 1871), Soh. II, 
Art, 129—Limitation Aot (XV of 1877), Beo. 2, title acquired, meaning 
of—Bok. II, Art. 118, 

An adoption was alleged to have taken place. before 1877, No sult was 
brought to set it aside under Art. 129 of Sch, II of the Limitation Act of 1871. 
Held, that by the omission to bring such ® suit, there was no such gain 
of immunity by the alleged adopted son as would constitute the acquisition of 
title by him within the meaning of Sec. 2 of the Limitation Aot of 187%, 
capable of being saved under that section ; consequently, a suit brought to 


obtain a declaration that the alleged adoption was invalid or never in fact 
took place, was governed by Art, 118 of Sch. II of the Limitation Aot of 1877, 


Appeal by the Defendant. 
Suit for declaration of title and recovery of possession of 
~ immoveable property. 


The material facts appear from the judgment. 
; Messrs, Arthur Oshen, K. C. and W. C. Bonnerjee for ne 


Appellant oor 
. Mr, DeGruyther for the.Respondent, 
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Fe Oe ‘The aima of their Lordships was delivered by `. 
1906. : Lord Macnaghten.—This is an appeal from a judgment and 


Thakur Tirbhuwan decree of the Court of the Judicial Commissioner of Oudh affirm: 
: Pahador Singh ing a decree of the Subordinate Judge of Lucknow. 
Raja Bameshat The matter in dispute is the title to the taluka of Samarpaha 
Baksh Singh, in the District of Rai Bareli in Oudh. The appellant's claim is 
ia based on an alleged adoption. The respondent claims as next 
heir under Act I of .1869, Sec. 22, cl. 6. 
The last male owner of the taluka was Thakur Basant Singh, 
He died on the 12th of November 1857. His next heir was his 
widow Thakurain’ Daryao Kunwar. After the confiscation “of 
proprietary rights in Oudh by the proclamation of March 1858, a 
summary settlement of the taluka was made with her on the 
roth of May 1858, and a sanad was afterwards granted to her. On 
the preparation of the lists of talukdars in accordance with the 
provisions of Act I of 1869, her name was entered in list I and D. 
It is not disputed that the Thakurain became talukdar, not. in 


a right of her husband Basant Sing, but.in her own right. 
eae The Thakurain died intestate on the 13th of November 1893. 
a Shortly after her death, the appellant’s father, Thakur Sher 
Suw Bahadur Singh, being found in possession and claming under an 


adoption alleged to have been made in his favour by the Thakurain 
after her husband’s death, had his name entered by the Deputy 
Commissioner in her place jn the Revenue Register. 

On the 27th of May 1899, the respondent, who attained 
Majority in June 1896, instituted the present suit, claiming to 
succeed as next heir in right of his grandfather, who-was the 
-eldest brother af the Thakurain. 

- Both Courts decided in favour of the plaintiff. The defendant 
-appealed to His Majesty in Council having obtained a certificate to 
‘the effect that the case fulfilled the requirements of section 596 
‘of the Code of Civil Procedure, and that the appeal’ involved 
substantial questions of law. 

.. Many questions were raised in the Courts below which have 
now disappeared, or were argued so faintly before their Lordships, 
i that it is not worthwhile to discuss them. 

“The main contest throughout has been in regard to the alleged 
adoption of Thakur Sher Bahadur Singh. On this-point there 
was a differencé-of opinion in the Courts below. The Subordinate 
Judge-held that there was an adoption in fact, attended with the 
ordinary ceremonies of adoption, although it wał invalid: because 
the Thakurain had not the authority of her husband. in the 


Vou. rv a l PRIYY cotivcit.. 


matter. The Court of the Judicial Commissioner held that there 
was no adoption in fact, but only a nomination of the’ defendant 
as the Thakurain’s heir, or in other words, an adoption ina 
popular sense. 

On the appeal before their Lordships it was argued that 
there was at. any rate, an apparent adoption, and that, on that 
assumption, it mattered not whether the adoption was valid or 
invalid, because there was enough to satisfy the provisions of’ the 
Limitation Act of 1871, as interpreted by this Board in the case of 
Jagadamba Chowdhrant v. Dakhina Mohan (1). Mr, Cohen, 
who argued the case with great ability, relied entirely on the Act 
of 1871. He contended that the Limitation Act of 1877 did not 
apply because’ the -appellant relied on title acquired before the 
passing of the Act of 1877, and his rights were therefore savéd by 
section 2 of that Act. He admitted that if the Act of 1877 
applied, his client was out of Court. ` i 

Their Lordships are unable to accede to Mr. Cohen’s 

argument. Giving full effect ‘to the Jagadamba case and the 
other -cases which followed it, they do not think’ that the 
immunity, such as it is, gained by the lapse of twelve years after 
the date of an apparent adoption: amounts to acquisition of title 
within the meaning of section 2 of the Act of 1877. 
: Their Lordships think that the appeal may be disposed of 
œn this short ground, whether the alleged adoption was or 
was not an apparent adoption to which the ruling in the Faga- 
Gana casa would apply if the Act of 1871 were now in force. 

- Their Lordships do not think it necessary to enter upon a 
consideration of the other difficulties i in the way of the appellant. 
But they may.observe in, passing, that if they had to .choose 

between the opposite views of the Courts below as to.the so 
called adoption, their. Lordships would.be. disposed to‘prefer the 
wiew of the Judicial Commissioner. They may add that they 
fre not satisfied that the finding of the Commissioner of Rai 
„Bareli. in 18478 inthe suit between, the Thakurain and the 
appellant {reported at an earlier stage. before the. Privy Council, 
Thakur Shere Bahadur Singh x, T: hakurain Dariag Kuar (2)]. on 
the issue of adoption or no adoption, would not be fatal to the 
- appellant's case. Whatever objections there may have been 
to that issue being raised before the Commissioner on remand, 
é is 
A) (1986) Le B: 18 L-A: 84- S, Ode L. R 18 Cale.-808,- 
(2) (1877) I. L R8 Cale, 648. -— 
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both parties accepted it, It was treated as the main question 
in the suit. The issue was decided adversely to the appellant, 
The appellant abandoned an appeal to the Privy Council which 
he had begun, and so the decision became final. Having regard 
to the language-of the Code of Civil Procedure, section 13, 
which deals with issues as well as suits, it would seem that the 
finding on the issue as to adoption must be treated as res judi- 
cata. This point, however, was only touched upon in the 
argument, and their Lordships, therefore, abstain from expressing ° 
a final opinion on the question. 

Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed. 

The appellant will pay the costs of the appeal. 
M. K. M. Appeal dismissed, 


CRIMINAL REVISION. 


ap Mr. Fustice Mitra and Mr. Fustice Holmwood. 
SHEIKH BABU 


Ve 


THE KING EMPEROR.* 


Oriminal Procedure Code {Aot V of 1898), Secs. 110, 117, Sub-soo. (2), 302, 
411—Proceeding for taking security for good behaviour, recording of evi- 
dence, if nocessary— Warrant case—Suffictont materials on record for a 

. Court of revision to judge of propriety or legality of the order, 

A Presidency Magistrate is not bound to record evidence in cases under 
Sec. 10 of the Criminal Procedure Code. 

Schein v, The Queen Empress (1) followed. 

In the matter of Jotharam Daray (2) and Ram Chunder Shaw vy. The 
Pimpress (8) referred to. 

It is desirable that the Presidency Magistrates should keep some record 
of the statements made by witnesses or that their judgments should indicate 
what these statements are, so that the High Court, as a Court of revision 
may judge of the propriety or legality of the order passed by thom, . 

Rule obtained by the Accused. . 

The accused was tried by the third Presidency Magistrate 
of Calcutta under section 110, Criminal Procedure. Code, and 
was directed to execute a bond for eight months . under 


æ Criminal Revision Case No. 505 of 1906 
B. A. a Singh, third Presidency Magistrate of 
April 100 
(1) eA L. R. 16 Calo. 799. @ (1878) T. ©. R. aina 
(8) (1881) 1. L. R. 6 Cale, 575, 


"Gioni the order of Baba 
lcutta, dated the 24th 


Vou. IV] - HGH COURT. 


section 118, Criminal Procedure Code ‘and in case of non- 
compliance to undergo rigorous imprisonment for eight months. 
On application by the accused, the High Court issued’a Rule 


upon the Chief Presidency Magistrate to show cause why the said - 


order should not be set aside on the ground tiak no evidence was 
recorded. ` 


à Babu Bidhu Bhusan Ganguly appeared for the petitioner. 


No one appeared to show cause. 
i C. A. V. 
The judgment of the Court was delivered by - 


Mitra, J.—On the information of the Inspector -of the Coloo- 


tola Police Station, the petitioner was, on the 17th April 1906, 
called upon under section 110 of the Code to show cause why he 
should not execute a bond for Rs. 75 with one surety for Rs. 75 
for his good behaviour for one year. The case was taken up on 
the 24th April by the Third Presidency Magistrate, when accord- 
ing to the order sheet, five witnesses for the prosecution and nine 
for the defence were examined. There is, however, no record 
of the evidence. On the same day, the Magistrate directed that 
the petitioner should execute a bond for eight months with one 


Surety and in case of non-compiance, he was ordered to undergo 


rigorous imprisonment for eight months. 

On the application of the petitioner, we issued a Rule why 
the order of the Third Presidency Magistrate should not be set 
aside on the ground that no evidence was recorded. 

The Magistrate has in his explanation relied on section 362 
of the Code as absolving him from the duty of recording evidence 
in such a case, and he has referred to Fotharam v. Davay (1), Ram 
Chunder Shaw v. The Empress (2) and Schein v. The Queen 
. Empress (3), in support of his view and the practice of the Court. 
The cases referred to have only a distant bearing on the question ; 
they refer to the right of appeal by a person convicted by a 
Presidency Magistrate and the interpretation of section 411 of 
the Code of Procedure which relates to right of appeal. 

Section 362 lays down that a Presidency Magistrate shall 
either take down the evidence of the witnesses with his own hand 
or cause it to be taken down in writing from his dictation in open 
Court in every case in which he imposes a fine exceeding two 
hundred rupees or imprisonment for a term exceeding six months. 
The wording of thesection is evidently faulty, as it is ‘not quite 


(1) (1878)"L, L. R. 2 Mad. 80, (2) (1881) T, L. B. 6 Calo, 576. 
(8) (1889) I. L. R: 16-Oale.~799, -- 
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reasonable to suppose that the Magistrate should make up his 
mind as to the sentence he would pass before the evidence is 
recorded. The section, however, lays down by implication that 
the Magistrate may not record evidence when he intends, if he 
convicts the accused to impose a fine not exceeding Rs. 200 or to 
pass a sentence of imprisonment for a term not exceeding six 
months. Reading section 362 with section 411, it may be inferred 
that a Presidency Magistrate need not record evidence in a case 
which under section 411 is not appealable. But it does not 
necessarily follow from these sections, that the framer of the Code 
intended that a Presidency Magistrate was not bound to record 
evidence or notes of evidence in any case in which an appeal does 
not lie. Sections 362 and 411 do not in themselves warrant such 
a conclusion. : 

Section 117, Sub-sec. (2) directs that in a case for enquiry as 
to security for good behaviour, the enquiry shall be made in the 
manner prescribed for conducting trials and recording evidence 
in warrant cases, except that no charge need be framed. 
Section 356 directs that in warrant cases the evidence of each 
witness shall be taken down in writing in the language of the 
Court by the Magistrate. But the operation of section 356 is 
limited to Magistrates other than Presidency Magistrates, and so 
a Presidency Magistrate is not bound to record evidence in every 
warrant case. He is bound to record evidence only in cases 
coming under section 362. It would thus follow that a Presidency 
Magistrate is not bound to record evidence in any summons cases 
or warrant cases or cases in which enquiries have to be made as 
in summons cases or warrant cases, except where he may impose a 
fine exceeding two hundred rupees or imprisonment for a term 
exceeding six months. 

It has been contended before us that as the petitioner before 
us has been directed to suffer rigorous imprisonment for eight 
months in case of his default to execute a bond or procure a 
surety, the order of the Magistrate amounts practically to an 
order of imprisonment for eight months ; and section 362 requires 
that the Magistrate should record evidence in such a case. The 
section, however, speaks of substantive sentence of imprisonment 
and not imprisonment on the failure of the accused to carry out 
an order as to fine or security [Schein v, The Queen 


Empress (1). ° 


(1) (1889) I. L, R, 16 Cale 799. 


Vou. IV.] HIGH COURT. 

We are, therefore, of opinion that the Magistrate was not 
bound to record evidence in the case before us and the only 
ground on which we issued the Rule failing, it is discharged. 


At the same time we should point out that it is desirable that 
the Presidency Magistrates should keep some record of the 
statements made by witnesses or that their judgments should 
indicate what these statements are, so that the High Court as 
a Court of revision may judge of the propriety or legality of the 
order passed by them. l 


M. N. M. Rule discharged. 


Before Mr. Fustice Mitra aud Mr. Fustice Holmwood, 


MANIK LAL MULLICK 
Vv. 
THE CORPORATION OF CALCUTTA.* 


The Caleutta Municipal dot (III B. C. of 1899), Secs. 325, 574— Consolidation 
of cases based on different facts, irregular—Magistrate dictating judgment 
to olerk, not in accordance with law—Liability of plumber to proseoutiqn 
Sor defect in work not absolved by subsequent sanction granted, 


Where two separate prosecutions were started by the Corporation against 
a licensed plumber for defect in his works in connection with two different 
premises, and the Municipal Magistrate consolidated the two cases together, 

Held, that such a procedure was irregular, 

Where the Magistrate did not write the judgment himself but dictated and 
signed it, 

Held, that the dictation of the judgment contravened the provisions of 
section 867 of the Code of Criminal Procedure, 

Where the work of a licensed plumber was found, on inspection after sub- 
mission of the completion report to be defective and in contravention of Rule 4 


` of Schedule XV of the Calcutta Municipal Act, 


Held, that the plumber was liable to prosecution notwithstanding that the 
defects were subsequently remedied and the officers of the Corporation subse- 
quently sanctioned the requisite connections, 

Laxity in the administration of the Rules and bye-laws of the Municipality 
by the officers thereof condemned. 


Rule obtained by the Accused. 


Conviction under section 574 read with section 335 of the 
Calcutta Municipal Act. 
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The material facts appear from the judgments. 

Mr. L. M. Ghose and Babu Braja Lal Chakravarts for the 
Accused. 

Mr. W. Gregory and Babu Manmatha Nath Mukerji for the 
Corporation. GCA, V. 

The judgment of the Court was delivered by 

Mitra J.—These are two cases under the Calcutta Municipal 
Act decided by the Municipal Magistrate of Calcutta by one and 
the same judgment dated the 22nd March 1906. The defendant 
in both the cases is Manick Lal Mullick, a licensed plumber and 
he is the petitioner before us. He has been convicted under 
section 335 óf the Act, read with section 574, and sentenced to 
pay a fine of Rs. 25 in each case. 

The proceedings and the evidence in these cases show con- 
siderable laxity and irregularity in the working of the rules and 
bye-laws under the Calcutta Municipal Act, and also irregularity 
of procedure in the Municipal Magistrate’s Court. . The two 
cases were instituted on different dates, on different facts for 
careless and unworkman-like execution of the work of laying 
drainage pipes with respect to two different premises Nos. 8 and 
100-1 Chingreehata Road. In one, the Corporation granted 
sanction for connection with the main sewers, in the other no 
sanction was granted. The two cases were however consolidated 
and tried as one though two separate sentences were passed. 
The Municipal Magistrate did not also write the judgment 


` himself ; he dictated his judgment and signed it. The consolida- 


tion of the two cases was irregular and the dictation of the judg- 
ment contravenes section 367 of the Code of Criminal Procedure. 

We shall deal with the facts of the two cases separately. 

The petitioners contracted to execute drainage works in 
premises No. 8 Chingreehata Road. On the 11th November 
1905, he reported completion and applied for inspection by the 
Municipality of drainage and privy works done by him. Admit- 
tedly the work was then incomplete, and if the 8th November 
be taken as the date on which the petitioner was bound to show 
the performance of work in accordance with the bye-laws of 
the Municipality, it must be admitted that he was liable to 
punishment under the penal provisions of the Calcutta Municipal 
Act. His work would show clear infringement of Rule 4 
of Schedule XV. The plea however of the petitioner is that 
he sent in a completion report and asked for connection 


‘with the main sewer in anticipation of completion as accord- 


. Vor. IV.] i ` MIGH OOURT. 


ing to his case "such a step is usually adopted to prevent 
delay as the application for connection has to pass through 
several departments of the corporation and the delay causes 
inconvenience to the occupants of the house.” On the 
‘14th December f. e. more than a month after, Dr. P. K. Roy 
of the Health-Officers’ department inspected the work and found 
it not only incomplete but also that the work had been done 
‘In an unworkman-like manner. The reason for such delay in 
the inspection is not given and this supports-the plea of the 
‘petitioner. It is not denied and cannot be denied however that 
the work was even then incomplete. Later on, the Engineering 
department reported that the work was complete and properly 
done, notwithstanding that afterwards the Health Officer's 
department was of a different opinion, connection was granted 
‘on the 12th January 1906, but notwithstanding this, the 
prosecution was started on the 18th January. The Engineering 
department granted connection with the main sewer evidently 
without reference to the other department. A subsequent 
‘inspection by the Engineering department showed the work was 
good and free from defect, Dr. P. K. Roy of the Health Officer’s 
department, however, says that the work was defective. The 
two departments have obviously given contrary opinions. The 
Municipal Magistrate has accepted the opinion of the Health 
Officer’s department and accepting his finding, we are bound to 
hold, that the petitioner has not worked according to the rules 
‘and bye-laws under the Act. in Mt 

The petitioner’s application of the 8th November was 
premature and the plea of dilatoriness in the granting of sanction 
by the Municipality cannot be accepted by the Court, neither 
can the sanction to connect or actual connection exonerate the 
petitioner from liability, -if such sanction was due to mistake. 
The difference df opinion between the Health department and 
Engineering department, however much such difference is to be 
regretted, cannot also be a ground of relief. The learned 
counsel for the petitioner did not rely on any irregularities in 
procedure and the Rule was granted on a single point f. e., the 
point relating to the time when a plumber should show comple- 
tion of work in a good workmanlike manner. Taking either 
the date of application for sanction or the date of inspection as 
the point of time, th® petitioner is liable to conviction. This 
may be hard, considering how things ordinarily go on inthe 
Municipality, but the law must be duly administered, notwith- 
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standing laxity in the administration of the rules and bye-laws of 
the Municipality by the Municipality itself. 
We accordingly discharge the Rule. 


Rule discharged. 


Mitra J.—The facts of the case as regards premises No. 
100-1 Chingreehatta are somewhat different. i Application for” 
connection with the main sewer was made on the 21st November., 
The District Health Officer inspected the work on the 14th, 
December, and found the work was done in a very unsatisfactory 
way. No sanction for connection with the main sewer was granted 
and the Municipal Magistrate has found that the work was not 
done according to Rule 4 of Schedule XV. We must accept 
the finding notwithstanding the difference. of opinion between the 
Health Officer’s department and the Engineering department. 
The quality of work must be judged by its condition on the day 
of application for sanction or at the latest, the first date of inspec- 
tion after the application. We cannot take into consideration the 
plea of the delay that takes place in the Municipal Office. ‘The 
negligence or delatoriness of the officers of the Municipality 
can be no ground of non-liability for infringement of the rules 
and bye-laws. À 


We accordingly discharge this Rule also. 
M. N. M. Rule discharged. 


4 
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Before Mr. Fustice Mitra and Mr. Justice Holmwood. 
SURENDRA NATH BANERJEA 


V. 


EMPEROR.* 


Oriminal Procedure Code (Act V of 1898), Secs. 869, 480, 481,"486.—Judgment 


~Taterpolation in judgment—Contempt of Cowrt—Prooedure—Indian 
` Penal Code (Act XLV 1860), Seo. 228—Interruption or insult, inten- 
tional. 


° 

No Magistrate can add to or alter the proceedings or judgment in a case 
after they are signed and published, It is especially irregular, when made in. 
‘the absence of the accused and without notice to him. 

The directions contained in Sec. 481 of the Code of Criminal Procedure 
are mandatory, and the omission to record the particulars mentioned in that 
section in auy proceedings taken under section 480, is fatal to the proceedings. 

Tn re Panchananda Tambiran (1), Queen Empress v. Paimbar Bakhsh (2) 
and Jn ra Pollard (3) followed. 


Tho principal ingredient of an offence ‘under section 228, I. P. C. is 
intentional ingult or interruption. 


Rule obtained by the Accused, 

Conviction under section 228, I. P. C., for ecntempt of 
Court. 

The material facts appear from the judgment. 

The Deputy Legal Remembrancer (Mr. Douglas White) for 
the Crown. 

Messrs. W. Fackson, K. N. Chaudhury and Babu Narendra 
Kumar Basu for the Petitioner. T. A V. 


The judgment of the Court was delivered by 


Mitra J.—This is a very simple case. The record of the 
proceedings before the District Magistrate of Backergunge, 
which is laid before us for revision, is as follows :— 

“Babu Surendra Nath Banerjea produced before me as a 
prisoner arrested in course of an affray withthe Police was 
repeatedly ordered by me to keep silence while I was passing 

~ orders in his case which was decided. As he disobeyed (T. E, 17-4) I 
` order him under section 480, Cr. P. C., to pay under section 228, 
I. P. C., a fine of Rs. 200 (two hundred only) or in default to 
go to jail for one week. (Sd.) T. Emerson 14-4-06. Given an 
opportunity of apologising but refuses, (Sd.) T. Emerson 
- _ 1474-06. n 
* Criminal Revision No. €38 of 1906 against the order of T. Emerson Esg. 
District Magistrate, Bagkergunge, dated the 14th April, 1906. 


(1) (1869) 4 Mad. H. O. R. 239. (2) (1889) I, L. B. 11 All. 861, 
(8) (1889) L, R. 3 P, O. 106. 


415 


ORIMINAL, 
1908. 
Sener 

July 2, 9. 


July 9. 


416- Miz oaLovita Law JOURNAL. (Vou. IV. 


CRIMINAL. There is nothing else on the record except the Table of 
1906. Contents and the Title page. The only paper noted in the 
Surede ath table of contents being “the Proceedings” to which was subse- 
Banerj quently added “the judgment of Appellate Court.” wpe 
iiaperie . In considering this case we must omit from the proceedings 7 
Mitra, J, the words “As he disobeyed, T. E., 17-4,” as they were added _ 
— and added very improperly three days later, viz, on the 17th 


April. No Magistrate can add to or alter the proceedings or | 
judgment after they are signed and published. It is especially 
irregular when made in the absence of the accused and without 
notice to him. Now, section 480, of the Code of Procedure 
empowers a Court to cause a person who has committed an 
offence described in section 228, I. P. C., in the presence 
of the Court to be detained in custody and at any time before 
the rising of the Court on the same day; the Court may take 
cognisance of the offence and sentence the offender to fine not 
exceeding two hundred rupees. The procedure must necessarily 

~ be summary, but the Legislature has guarded the rights of the 
_ subject by making it imperative on the Court dealing witha, 
person summarily under section 480, to record the facts consti- 
tuting the offence, with the statement, (if any) made by the 
offender, as well as the finding and sentence.’ Sub-section (2) 
of section 481 further lays down “If the offence is under section 
228, I. P. C., the record skall show the nature and stage of the 
judicial proceeding in which the Court interrupted or insulted 
was sitting and the nature of the interruption or insult.” To _ 
guard ‘further more effectively the rights of the subject, 
section 486 gives a right of appeal from every sentence under 
section 480. 

The directions contained in section 481 are clearly manda- + 
tory and the omission to record the particulars mentioned in 
section 481 has always been held to be fatal to” the proceedings. 
A full and clear record as contemplated by section 48: is not 
only a guarantee of the coolness and judicial temper of the 
presiding officer but also affords materials for the appellate 
Court to proceed on. It is conceded before us, and it cannot 
but be conceded that the proceedings of the District Magistrate 
in this case are too laconic and contravene the directions of the 
law. Ju re Panchananda Tambiran (1) the High Court set 
aside the sentence of fine imposed in a froceeding for contempt 

s 


(1) (1869) 4 Mad. H. O, B, 229, 
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of Court as there was no specific record of the matters indicated 
byzthe Code. In Queen-Empress v. Patmbar Bakhsh (1) 
Straight, J. said that Courts when resorting to the use of 
section 480 would do well to strictly follow the procedure laid 


` down in it. In that case the irregularity in not passing a 


sentence before the rising of the Court was considered to bea 
mere irregularity, but the proceedings were otherwise perfectly 
in order. Jn re Pollard (2) the Judicial Committee laid down 
as a general rule, that in a case of contempt of Court the charge 
should be distinctly stated and opportunity should be given to 
the accused of being heard before sentence is passed. 

In the present case we cannot but, with the record of the 
Magistrate's Court before us, characterise the proceedings as 
illegal. We shall not refer to the irrelevant matters attempted 


to be placed before us either by the petitioner Surendra Nath 


Banerjea by his affidavit or the explanation of the Magistrate, 
The learned Sessions Judge who tried the appeal in the lower 
Court has referred to irrelevant matters and has partially based 
his judgment on matters not contained in the record of the 


~’ Magistrate's Court. It is not proper or safe to supplement the 


record of a contempt case by such matters. But basing our 
decision on the record itself as it was on the 14th April, we are 
of opinion that the order of the Magistrate cannot be supported, 
and-on this ground alone, we are prepared to make the Rule 
absolute. 

We may, however, observe that not only was no record 
made of what Surendra Nath Banerjea said or did, causing inter- 
ruption to the learned Magistrate as required by the law, but 
it does not appear from the record that he was doing anything 
more than writing the judgment. The judicial proceeding—the 
trial of Surendra Nath Banerjea for an offence under section 188, 
Indian Penal Code—was practically over at the time. If the 
Magistrate was writing his order, he could do so in the absence 
of the accused. The presence of the accused at that time was 
hot at all necessary and if the Magistrate found the accused, who 
had not an opportunity given to him for being defended by 
counsel, using words which caused interruption, he should have 
asked the accused to sit elsewhere until the writing of the order 
was finished. We cannot find any justification for the proceed- 
ings for contempt of Court in the circumstances of the case. 

The principab ingredient of an offence under section 228, 


` (1) (1889) I. L. R, 11 AN, 861. (2) (1889) L. R, 2 P, O. 108. 
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Indian Penal Code, is sztenttonal insult or interruption. Merely 
uttering of.words and not keeping silent can hardly be construed 
as intentional insult or interruption caused by an undefended 
prisoner during the course of a judicial proceeding against him 
and there are no materials on the record for a conclusion adverse 
to the accused. The right conclusion to draw seems to us to 
be that’ the interruption, if any, caused by Surendra Nath 
Banerjea was mot intended as a material interruption to any 
judicial proceeding. j i 


‘Both, therefore, on the ground of illegality in the proceed-: 


ings and absence of proved legal intention to interrupt the 
learned Magistrate, we set aside the order compfained of and 
direct that the fine, if paid, be refunded. è : 


M. N. M. Rule made absolute : Conviction set aside. - 


Before Mr. Fustice Mitra and Mr. Fustice Holmwood. 


PRAN BALLAV MITTER 
v. 


RASH BEHARI MITTER* 


Oriminal Procedure Oode (Aot V of 1898), Beo. 1456—Institution of proceedings 

© ` without apprehension of breach of the peace, without jurisdiction—Insti- 
tuting fresh proceedings in spite of and during pendency of the Rule issued 
by the High Court to set aside order passed in previous: pr ams 
highly improper. 

A District Magistrate, having on the 6th September 1908, passed an order 
purporting to have been under Sec, 145, Criminal Procedure Code, the High 
Court on the 21st December 1905 issued a Rule upon him to shew canse why 
thé said order should not be set aside, The said Rule came on for hearing and 
was made absolute on-the 2nd February 1906. In the meantime, however, on 
the 12th January 1906, a Deputy Magistrate, subordinate to the said District 
Magistrate, on s petition by the opposite party to the said Rule and without 
any enquiry as to whether there was an apprehension of a breach of the peace or 
pot, instituted another proceeding under Seo, 145, Oriminal Procedure Code in 
respeot of the same subject matter, 

Held, that during the pendency of the Rule in the High Court, sie 
in the lower Oourt with reference to the matter in dispute must be considered 
to have been stayed, and it was not only irregular but highly improper to 
institute fresh proceedings. 

Heid further, that while the order of the District Magistrate was yet in 


force, there was no reason to suppose that there was any apprebension of a 


breach of the peace, $ 5 


‘ 


* Criminal Reviston Case No. 250 of 1906, against an “order of the De 
Magistrato | of Birbhum, dated the 12th January i908. aa a 


é 
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When a Rule is issued by the High Court on the District Magistrate stay- 
ing ‘further proceedings, ‘all subordinate Magistrates. are bound to obey the 
orders of the High Court, and no subordinate Magistrate would be justified in 
„carrying on proceedings with reference to the property in dispute en is the 
eee matter of the Rule or institute fresh proceedings. 

Rule issued at the instance of the first _ party. 

‘Proceeding under section 148, Criminal Procedure Code. E 
The facts appear sufficiently from the judgment. 

Babu Dasarathi Sanyal for the Petitioner. 

Babu Rajendra Chandra Chakravarts for the Opposite Party. 


The judgment of the Court was delivered by 


Mitra J.—We are asked to revise the order of the ES 
Magistrate of Birbhum, dated the 13th January 1906, directing 
«the first party to remain in possession of the disputed land, the 
‘order having been made undef the provisions of section 145 of 
:the Code, 

There was a dispute between the parties to these proceedings 
in September last, but the Police submitted a report which 
‘showed ‘that there was no apprehension of the breach of the 
peace at that time. On the 4th September 1905, the District 
-Magistrate of Birbhum recorded an, order to the effect that no 
proceedings under section 145 of-the.Code was then necessary, 
but he hoped that the parties would come to an amicable settle- 
-ment ‘oftheir dispute. On the sth September, however, the 
‘District Magistrate recorded an order on the back of the- Police 
‘report by which he directed the local Police to maintain the 
‘possession of the first party to these proceedings. 

_ The order of the District Magistrate was clearly illegal ; and 

‘on -the .21st December, the petitioner before us applied to this 
Court fora revision of the order ofthe sth September. The 

-records. of -the case were sent for; and on the 11th sacuary a 
Rule was issued after a perusal of the record. 

: The Rule was made absolute on the znd February,- and the 
order of the sth September of the District Magistrate was set 
aside. During the period from the 21st December to the 
2nd February, proceedings in the lower court with reference to 
the matter in dispute must be considered to have been stayed, 
and having regard to the order of the sth September, directing 
the Police to maintain the possession of the first party, it is not 
reasonable to suppos@that there would be during the pendency 
of the proceedirfgs by this Court any act by either party tending 
to disturb the peace. Notwithstanding this state of things 
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and notwithstanding the pendency of the proceedings in this 


Court, the Deputy Magistrate of Birbhum instituted proceedings 
under section 145 of the Code on the 12th January 1906. The 


proceedings do not show that there was any real apprehension of 
a breach ofthe peace. On the face of it, it purports to bea 
proceeding based on an application by the first party, and there 
was nothing in the shape of either a Police report, or any other 
materials fora proceeding under section 145 being instituted 
on that date. 

The parties were present on the 13th, but the case was dis- 
posed of. 

It is unnecessary for us in the view we take to discuss. the 
question of the regularity or propriety of the different orders 
made by the Deputy Magistrate on the 12th and 13th January. 
It is sufficient for the disposal of this Rule to say that there 
was no justification for the Deputy Magistrate to institute 
proceedings under section 145 on the 12th January ; and it is 
clear he did so notwithstanding that the matter in dispute 
between the parties was pending in this Court. It was not only 
irregular but highly improper for the Deputy Magistrate to 
institute proceedings on that date. He ought to have waited 
for further orders of this Court. : 

The Rule which was issued by this Court on the 11th 
January was a Rule on the District Magistrate, but when a 
Rule is issued on the District Magistrate staying further pro- 
ceedings, all subordinate Magistrates are bound to obey the orders 
of this Court, and no subordinate Magistrate would be justified 
in carrying on proceedings with reference to the property in 
dispute which is the subject matter of the Rule in this Court or 
institute fresh proceedings. 


We, accordingly, direct that the order complained of be set 


aside, ` 


M, N. M. f Rule made absolute, 
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FULL ‘BENCH: 


Before Sir Francis W. Maclean, K.CI E., Chief Fustice, 
Justice Sir Chunder Madhub Ghose, Kt, Mr. Fustice 
Rampini, Mr. Fustice Geidt and Mr. Fustice Holmwood.: 


PUDMANAND SINGH AND OTHERS ? 
v. 
ANANT LAL MISSER AND OTHERS.* 
Civi} Procedure Code (Act XIV of 1882), Beo. 54, Clause (6) Plaine, 
admission, registration and rejection of. 

It is competent to a Contt to reject a plaint under section 54, Olause (b), 
of the Oivil Procedure Oode after the plaint has been admitted and duly 
registered. 

A plaint was presented on the 23rd June 1902, insufficiently stamped, 
The plaintiffs were directed by the Court to pay the deficit Court fees on or 
before the 5th July ; the Court fees were supplied on the 9th July. No prayer 
was made for extension of timg, nor was an order made in that behalf; but 
the plaint was directed to be admitted and registered. At the final hearing 
the plaint was rejected upon objection taken by the defendant that the deficit 
Court fees had not been vaid within the time allowed, 

` Held, that the plaint ought not to have been rejected, but the Court ought 
to have proceeded with the suit, asif it had been instituted on the date the 
deficit Court fees were actually paid, diamissing such portion of the olaim, 
if any, as might, in this view, be barred by limitation. 

Appeal by the Plaintiffs. 

Suit for rent. 

The.appeal was first heard by Maclean c. J. and Nioékeriaé J. 
who referred it to a Full Bench. 

The Order of Reference was as follows : 

Maclean C. J. and Mookerjee J.—This is an appeal on 
behalf of the paintiffs, in a suit for rent. The plaint when origin- 
ally presented an the 23rd June 1902 was insufficiently stamped. 
The plaintiffs were directed by the Court to pay the deficit Court 
fees on or before the sth July. The Court-fees, however, were 
not supplied till the 9th July, # e. after the expiry of the time 
allowed by the Court. The plaintiffs did not ask for any exten- 
sion of time, nor was any order made by the Court for extension. 
The plaint was, however, directed to be admitted and registered, 
and was admitted and registered accordingly. On the 2nd March 


-* Full Bench Referen% in Appeals from Ap te Decrees Nos. 280 and 

291 of 1904 against ghe decrees of W. H. Vincent „~ District Judge, Bhagul- 

ur, dated the 7th September 1903, affirming those of Babu Hem Chundra 
Witter, Munsiff, Banka, dated the 2nd March 1908. z 
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1903, which was the date fixed for the final hearing of the suit, 
-the defendants put ina petition praying that the plaint might 
be rejected under section 54 of the Civil Procedure Code, in as 
much as the deficit Court-fees had not been paid within the time 
originally fixed by the Court. This application was allowed and 
the plaint was rejected. Upon appeal by the plaintiffs, the order 
of the first Court, which operates as a decree, was confirmed. 
The plaintiffs have appealed to this Court. One of the grounds., 
taken in support of the appeal is that, as the plaint had been 
actually admitted and registered, it could not properly be rejected 
‘subsequently, under section 54, clause (6), of the Civil Procedure 
Code. Uponthe question thus raised, there is a conflict of 
‘authorities in this Court. The case of Audibul Hossein v. 
Mahomed Reza (1), supports the view that a plaint can only 
be rejected under section 54, clause (b), before it is registered. 
‘On the other hand, the cases of Karaman Singh v. Cockell (2), 
and Brahmomoyt v. Andisi (3), lay down that section 54 may be 
applied at any stage of a suit, and the fact that a plaint has been 
registered does not prevent its rejection under that section. 

We may add, that as at present advised, the inclination of 
our opinion is in favour of the view taken in the case of Hudibul 
v. Mahomed Reza (1). 

Under Rule 1 of Chapter V of the Rules of Court, the case 
must be referred to a Full Bench, and we refer the following 
question for decision by the Full Bench :— 

Whether it is. competent to a Court to reject a plaint under 

-bection 54, clause (b) of the Civil Procedure Code after the plaint 
has been admitted and duly registered ? 

As the question arises in an appeal from appellate decree, 
-under Rule 2 of Chapter V of the Rules of Court, the appeal is 
-referred for final decision by the Full Bench, 

This order, it is conceded, will govern Appeal from Appellate 
Decree No. 291 of 1904, 

The case was then argued before the Full Bench. 

. | Babus Umakali Mukherjee and Sailendra Nath Palit for the 
. Appellants. 

Babu Lakshmi Narain Singh for the Respondade 

The following ‘judgments were delivered by.the Court :— 

Maclean C, J—The question referred to us is whether it is 
: competent to a Court to reject a plaint under section 54, clause (b) 


(1) (1881) I. L, R, 8 Gale. 192. (2) per 10, W. N. 670, 
(8) (1899) I. L. B, 27 Cale, 37 


Ge 


. Von. IVJ fiet dotRt. 


of the Civil Procedure Code after the plaint has been admitted 
and duly registered. I do not desire to be understood as saying 
that in no circumstances would it be competent to the Court to 
reject-a plaint after it has once been admitted and duly registered. 
I can conceive cases in which such a course might be possible ; 
but Ithink they would be very exceptional. In the circums- 
tances, however, of this particular case I am of opinion that the 

plaint could not, and ought not to have been, rejected, having 
* been once admitted and registered. The facts found by the 
Referring Court are as follows : “This is an appeal on behalf of 
the plaintiffs, in a suit for rent. The plaint when originally 
presented, on the 23rd June 1902 was insufficiently stamped. 
The plaintiffs were directed by the Court to pay the deficit Court- 
fees on or before the 5th July. The Court-fees, however, were 
not supplied till the 9th July f. e. after the expiry of the time 
allowed by the Court. The plaintiffs did not ask for any extension 
of time, nor was any order made by the Court for extension. 


The plaint, was, however, directed to be admitted and registered, 


and was admitted and registered accordingly. On the 2nd 
March 1903, which was the date’fixed for the final hearing of the 
suit, the defendants put in a petition praying that the plaint might 
be rejectedunder section 54 of! the Civil Procedure Code, inas- 
much .as the deficit Court-fees had not been paid within the 
time originally fixed by the Court. This application was allowed 
and the plaint was rejected. Upon appeal by the plaintiffs, 
the order of the first Court which operates as a decree was con- 
firmed. The plaintiffs have appealed to this Court.” In these 
circumstances, the deficit Court-fees having been accepted by the 
Court, though a few days after the time fixed, and the plaint 
admitted and registered on the direction of the Court, the power 
conferred on the Court to reject under section 54 was exhausted. 
As a general rule, I should hold that when once the Court has 
admitted and registered a plaint, it can not subsequently reject 
it. In the present case, by the course it adopted, the Court must 
be taken to have extended the time for paying in the Court-fees 
up to the gth July, when they were actually paid in and accepted 
and to have treated this as the time fixed for payment of the 
deficit. The Court cannot go behind this. To allow it to do so 
might lead to the gravest injustice. Take the case ofa suit for 
alarge property :. aneinsufficient Court-fee originally paid ; time 
given for payment in of the deficit: the deficit not so paid in 
but paid in two or three days afterwards ; accepted by the 
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CIVIL. Court, and the plaint admitted and registered. At the last 
1906. moment, after the incurring possibly of great expense in the 


conduct of the case, the plaint is rejected on the ground of the 
deficit not having been paid within the time fixed. If, the Court 
amis had rejected the plaint in the first instance on the ground that 
Maclean, O. J. the deficit was tendered too late, the plaintiff could then have 

a brought a fresh action, whilst, very possibly, by the objection | 
being taken at so late a stage such new suit would be barred by A 
limitation. This would be a-grave injustice, attributable to the 
action of the Court itself which lulled the plaintiff into a sense 
of false security by admitting and registering his plaint. 

As regards the authorities, there is a difference of judicial 
opinion. Hubibul Hossain v. Mahomed Reza (1) supports my 
view. A contrary view was taken in Brakmomoyt Dasi ~v. 
Andisi (2). Karaman Sing v. Cockell (3), may be distinguished : 
there the plaintiff refused to pay the deficiency: though I shquld 
have thought, that would have been ground for refusing to go 
on with his case until it had been paid, rather than for rejection 
under section 54. The practical result would be the same. 

In the Madras High Court, the decisions are conflicting. See 
Valiya Kesava Vadhyar v. Suppannatr (4) and Venkatesa Tawker 
v. Ramasamt Chettiar (5). Kishore Singh v. Sabdal Singh (6) 
is against my view; that case was apparently decided on the 
ground that, as in section 53 there was a limitation of time, and 
there was not in section 54, the power given under the latter 
section could be exercised at any time. With great respect, I am 
unable to accept this reasoning, The question seems to me to be, 
whether the power under section 54 is not exhausted when the 
plaint has once been admitted and registered. The court has 
to decide under that section whether, when a plaint is tendered, 
it ought to be admitted or ought to be rejected. If it admits it, 
I do not think, any way in circumstances such as the present, that 
it can subsequently reject it. 

I, therefore, think: the appeal should be allowed ; but as the - 
majority of the Bench think that the justice of the case will be 
met by treating the plaint as presented on the 9th of July 1902, 
(which the plaintiff accepts) with the consequences which ensue 
as to limitation or otherwise from the plaint being so treated, 
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I am agreeable that the case should go back upon that footing 
to be dealt with by the Munsiff. 

The result is that the decrees of the Courts below must be 
set aside and the cases remanded to the Court of first instance 
to be dealt with on the footing of the presentation of the plaints 
on the 9th July 1902. 

As there have been mistakes on each side, each party will 
bear his own costs throughout. 

Ghose J.—I ‘should answer the Question referred to the 
Full Bench by saying that it is competent to a Court to reject 
a plaint under section 54 clause (8) of the Civil Procedure Code 
after the plaint has been admitted and: duly registered. The 
provisions of section 54 are such as not only give the Court full 
power to reject a plaint, though it has been admitted and duly 
registered, but it is obligatory upon the Court to reject it, if 
the conditions prescribed, in the section are not complied with ; 
and in this respect, I agree with the decision of this Court in 
Brammoyt v. Andisi (1) and Karaman Sing v. Cockell (2) as 
also of the Allahabad High Court in the case of Kishore Singh v. 
Sabdal Singh (3) where the matter was fully considered.. In 
this connection, I may also refer to the case of Ashgar Ali v. 
Trotlokya Nath Ghose (4) where a somewhat cognate section of 
the code, namely, section 245, had to be considered ; and one of 
the questions that was raised was whether it was competent to 
the Court to allow a petition for execution to be amended, if it 
was not in accordance with the requirements of sections 235 
and the following sections, and if it was not amended within the 
time fixed by the Court. And it was held by the majority of 
the Full Bench that it was not.so competent. The reasoning 
which jvas adopted in that case applies equally to a question 
like the one before us as arising under section 54 of the Code. 

But in the circumstances of the present case, as pointed out 
by the learned Chief Justice, I am disposed to think that the 
plaint which was verified and registered on the gth July 1902 
may well be regarded as presented and filed on that day, with 
all the consequences that would follow in regard to limitation 
or otherwise from its being filed on that date ; and, in this view 
of the matter, I agree in remanding the case for trial. 

Rampini J.—The guestion referred to us is whether it is 


competent to a Court to reject a plaint, under section 54, 


(1) (1899) I. ST oada. ae (3) (1889) I. L, R. 123 AIL 583. 
(2) (1897) 10, 670. (4) (1890) I, L. R. 17 Calo, 681. 
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OVIL, clause (4) of the Code of Civil Procedure, -after the plaint has 
1908. been admitted and duly registered. 
Pudmanand Sin gh I would answer that question in the affirmative. 


It has already been decided by this Court in the case of 
Karaman Singh v. Norman Cockell (1) and in the case ‘of 
Brahmomoyt Dasi v. Andist (2) that section 54 may be applied 
at any stage of a suit, and that’the fact that a plaint has been 
registered does not prevent its rejection under that section. It 
has also been so held in the case of Venkatesa Tawker v. 
Ramasami Chettiar (3) decided by the Madras High Court and 
in the case of Kishore Singh v. Sabdal Singh (4). The Judges 
of the Allahabad High Court who decided the case of Késhore 
Singh v. Sabdal Singh (4) have entered very fully into the reasons 
for their decision. It is unnecessary for me to repeat them here. 
I would only say that I fully agree with the reasons for that 
decision. : 

I regret, however, that I cannot agree with my learned 
colleagues in treating the plaint in this case as having been 
presented on the 9th July, 1902, As a matter of fact, it was 
not presented on the 9th July, but on ‘the 23rd June 1902 ; 
and the Munsiff in whose Court it was presented gave the 
plaintiffs one week’s time to pay in the deficit court fees. This _ 
order was signed by the Munsiff himself. The period for-paying 
in the deficit court-fee duty expired on the 5th July 1902 ; but 
it was not paid in on that date. It was not paid in until the 
gth July ; and then a certificate was put before the Munsiff 

- signed by a Ministerial Officer of his Court, saying that the 
court-fee was correct. Relying upon that certificate, the 
Munsiff ordered the plaint to be registered. Now, the fact that 
the Court-fee was not deposited in proper time did not come 
to the notice of the Munsiff till the 2nd of March following. 
That was very unfortunate. But it appears*to me that the 

. plaintiffs were to blame for not having paid in the deficit court- 

fee within the time allowed. If they had done so, their plaint 
would not have been liable to be rejected. 

It has been said that the Munsiff, when he accepted the 
deficit court-fee on the gth July 1902, practically extended the 
time which he had previously granted for paying in the deficit 
court-fee. I do not, however, think that he did so. Asa ` 
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matter of fact, he did not do so consciously ; and it is doubtful 
whether he could do so. There is some conflict of decisions as 
to whether, after the period during which the deficit court-fee 
should be paid has expired, it is possible for a Court to extend the 
time for its deposit. It is unnecessary to quote all the decisions 
on this point. But I may cite one, namely, the decision in the 
case of Muhammad Ahmad v. Muhammad Sirajuddin (1) in 
which it is at least doubted whether it is possible for a Court 
- to extend the period after it has expired. 

In these circumstances, I think that the decision ‘of the 
lower Court is correct ; and I would dismiss this Second appeal. 

Geidt J.—I am of opinion that the answer to the question 
referred to us, if it really arises, ought to be in the affirmative. 
In the circumstances of this case, however, I think that the 
Munsiff was wrong in applying section 54 (6) of the Code of 
Civil Procedure. The Munsiff on 23rd June had ordered the 
deficient court-fee to be paid by 5th July, and it was undoubtedly 


his duty to reject the plaint when he found that the order had - 


not been complied with, and no extension of the period had 
been granted. Through inadvertence, however, it may be, or 
some such cause, though no ‘such extension had been asked for 
or obtained, the Munsiff, on July 9th, accepted the deficient fees, 
and admitted and registered the plaint. It was not till the znd 
March following, when the case was set down for final hearing, 
that the non-compliance with his order of 23rd June was brought 
‘to his notice. The state of things is not one that is contemplated 
by clause (b) of section 54. The stage at which effect should 
have been given to the provisions of that clause had passed by, 
owing to the conduct of the Court itself in accepting the defi- 
ciency after the period limited by its order, and in proceeding 
with the suit. This seems to me eminently a case for the appli- 
cation of the maxim ‘guod fieri non-debet, factum valet. The 
plaint had ‘beén received and acted on as the foundation of the 
suit, and had the plaint been presented on the gth July, when 
the deficiency in the court-fees was made up, there would have 
been no flaw in the proceedings. In these circumstances, the 
proper course for the Munsiff at the stage at which the case had 
arrived on 2nd March, was to treat the plaint as though it had 
been filed on 9th July, dismissing any portion of the claim that 
had become barred by that date. 
Holmwood J —t am of the same opinion as Geidt J. 
l ` (1) (1901) I. L. R. 28 AlL 428. 
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Before Sir Francis W. -Maclean, K. C. 1. E, Chief Fustee, 
Justice Sir Chunder Madhub Ghose, Kt, Mr. Fustice 
Rampini, Mr. Justice Gerdt and Mr. Fustice Holmwood. 


NABU SARDAR AND OTHERS 
V. 


THE EMPEROR. * 


Oriminal Procedure Oode (Aot V of 1898), Beo. 125—Bond to keop the peace, 
cancellation, grounds af—Distriot Magistrate, power of, to cancel bord, 


A District Magistrate has power under Sec, 126 of the Criminal Procedure 
Mode to direct the cancellation of a bond to keep"the peace executed pursuant 
to an order of a subordinate Magistrate, for any reasons which may appear 
sufficient to him. He isnot restricted to grounds which may have arisen 
subsequent to the execution of the bond and which may render the continuance 
of the bond unnecessary ; he may cancel the bond on the ground that it should 
never have been required. 


Banka Bohary Dey v. Janmejoy Dutt (1) over-ruled. 
Rule obtained by the Accused. 


Proceeding under section 118, Criminal Procedure Code to 
execute bond to keep the peace. 


‘ 


`The case was first heard by ‘Mitra and Holmwood JJ. who 
referred it to a Full Bench. 


y 


The Order of Reference was as follows :— 


Mitra and Holmwood JJ.—By an order made by the Sub- 
divisional Magistrate of Manikgunj in the District of Dacca, dated 
the 19th March 1906, the petitioners were directed under 
section 118 of the Code of Criminal Procedure, to execute bonds 
for' Rs. 500 each, with one surety to keep the peace for one 
year, or in default to undergo simple imprisonment for that 
period. They executed the required bonds and the bonds were 
accepted. 

The petitioners thereafter applied to the District Magistrate 
of Dacca under section 125 of the Code for the cancellation of 
the bonds executed by them. The District Magistrate, however, 
declined to interfere being of opinion that he had no jurisdiction 
under the Code to do so. He relied on the case of Banka 


* Reference to Full Bench in Criminal Revision No. 652 “of 1906 against 
the order of B. O, Allen Esq. District Magistrate, Dacca, dated the 28th May 
1906 affirming the ‘order of Babu K. D, Mukherjee, Deputy Magistrate, 


. Manikgunge, dated the 19th March 1906. 


(1) (1905) L L, B. 32 Calo, 948. ° 


Vou. IY.) HIGH COURT, 


Chandra Dey v. Fanmejoy Dutt (1), in which it has been held 
that a District Magistrate has no power to declare that it was not 
necessary for a subordinate Magistrate to make an order under 
section 118, requiring the execution of bonds to keep the peace, 
though he has power to cancel bonds on the ground that it was 
no longer necessary. 

We have doubts as to the correctness of the decision in 
- Banka Chandra Deyv. F-anmejoy Dutt(1), and it is opposed to the 
. practice that has been followed in Bengal for a long series of 
years. Section 125 of the Code is very wide in its terms and we 
do not think that section 406 referred to by the learned Judges 
in Banka Chandra Dey v. Fanmejoy Duti (1) limits its operation. 
The Magistrate of a District is responsible for its peace,.and we 
think, section 125 gives him plenary powers to deal with orders 
to execute bonds to keep the peace. 

It is true that section 406 gives a right of appeal to District 
Magistrates from orders directing the execution of bonds for 
good behaviour, but no right of appeal is given’ from orders to 
give security for keeping the peace. The distinction, however, 
between the two classes of cases, vfz., cases under sections 107 
and 110, bonds for keeping the peace and bonds for good 
behaviour, seems to us to be, that whereas in the case of an order 
for execution of a bond for good behaviour, the District Magistrate 
may, on appeal under section 406, set aside the order of a 
subordinate Magistrate before execution of the bond, in the case 
of an order for a bond to keep the peace, he cannot interfere 
until the bond is actually executed. Bonds for good behaviour 
are generally demanded from persons who find it extremely 
difficult to procure sureties, and in their cases the orders should 
be revised at once, whereas in the other class of cases no such 
necessity generally exists. 

The question, therefore, we refer for decision by a Full 
Bench is :— ° 

(1) Has a District “Magistrate power under section 125 of 
the Code of Criminal Procedure to direct the cancellation of a 
bond to keep the peace executed on an order by a subordinate 
Magistrate on any other ground except that the bond is no 
longer necessary ? 

(2) Has the case of Banka Chandra Deyv. TG Dutt (1) 
been coorrectly decided ? 


* (1) (1905) I. L. R. 82 Cale, 948. 
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The case was then argued before the Full Bench. 

Babu Dasarathi Sanyal for the Petitioner. 

No one appeared for the Opposite party. 

The following judgments were delivered by the Court:— 


Maclean C. J.—The questions referred to us are these :— 
(1) Has a District Magistrate power under section 125 of the Code of 
Criminal Procedure to direct the cancellation of a bond to keep 
the peace executed on an order by a subordinate Magistrate on 
any other ground except that the bond is no longer necessary ? 
(2) Has the case of Banka Behary Dey v. Janmejoy Duit (1) 
been correctly decided ? In my opinion, the first question ought to 
be answered in the affirmative and the second in the negative. 
Section 125 runs thus: “The Chief Presidency or District 
Magistrate may at any time, for suficient reasons to be recorded 
in writing cancel any bond for keeping the peace or for good 
behaviour, executed under this chapter by order of any Court 
in his district not superior to his Court.” Inthe case of Banka 
Behary Dey v. Janmejoy Dutt (1), a Division Bench of this Court 
held that the power under that section can only be exercised 
by a District Magistrate in a case where he finds that the bond 
is no longer necessary. With all respect to the learned Judges 
who decided that case, I can find nothing in the language of the 
section to justify this view. The language. of the section is 
very wide, and it seems to me that the words “for sufficient 
reasons” are opposed to the view laid down in the case I have 
referred to. The District Magistrate may at any time cancel the 
bond for sufficient reasons, that is, for reasons which the 
Magistrate thinks sufficient. If he thinks that the bond ought 
never to have been required, is not that a sufficient reason ? 
I should say so. There is nothing in the section to qualify or 
restrict the natural meaning of the language used, or to‘indicate 
that sufficient reasons mean reasons in connection with some- 
thing which has occured after the executidn of the bond. 

The questions should be answered, as I have stated above, and 
with this expression of our opinion the case will go back to the 
referring Bench. 

Ghose J.—I agree in the ‘anemia just delivered by my Lord. 
In the present case, the petitioner executed the security bond 
demanded ; and the only question which the District Magistrate 
had to consider and should have comsidered ‘was, whether 


(1) (1905) L L. B 82 Calo, 948. 


Vou. IV.) l HIGH COURT. 


for any sufficient reason the bond in question should be „cancelled, 
Section 125 of the Criminal Procedure Code is sufficiently wide, 
and I do not think that it can be held to be limited only to cases 
where subsequent to the execution of the bond, circumstances 
have arisen which make the bond unnecessary. i 

Rampini J.—I am of. the same opinion. J would answer 
the first question put to usin the affirmative and the second in 

the negative. 


Geidt J.—I am also of the same opinion. 
Holmwood J.—I am also of the same opinion. 


Before Sir Francis W. Maclean, K. C. I. E, Chief Fustice, 
Fustice Sir Chunder Madhub Ghose, Kt, Mr. Fustice 
Rampini} Mr. Justice Geidt and Mr. Fustice Holmwood. 

MIR SARWARJAN. 
v. 
FAKHARUDDIN MAHOMED CHOWDHURY AND OTHERS.* 
Minor—Contraot—8pecifio performance. 


Ifa contract is validly entered into on behalf of a minor and there is 
mutuality in such contract, it may be specifically enforced, but each case must 
depend upon its own particular circumstances. 


Fatima Bibi v. Deb Nath Shah (1) approved, 
Appeal by the Defendant No. 1. 


Suit for establishment of title to certain land and for 
confirmation, of possession. 

The appeal was first heard by Rampini and Woodroffe JJ. 
who referred it to a Full Bench. 

The Order of Referenee was of follows :— 

Rampini J.—This is an appeal against a decision of the 
Subordinate Judge of Barisal, dated the 23rd February 1904, 
in a suit brought by the plaintiffs to establish their title to 
certain land and for confirmation of possession therein, The 
first relief claimed by the plaintiff was for the setting aside of 
certain sales at which the defendant No. 1, Mir Sarwarjan, had 


* Full Bench Bef in Appeal from Original Decree No. 279 of 1904 
against the deoree of Babu Sures oo Ghose, Subordinate J udge, Backer- 
gunge, dated the 29rd February, 1904 


(1) (1893) L L. B. 20 Cale, 508. 
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purchased the properties in dispute. The relief was refused. 
The plaintiffs then pressed for the alternative relief claimed by 
them in their plaint, vzz., that the defendant No. 1 should, in 
accordance with the terms’ of an agreement entered into by him 
with Mr.G. Garth, who had been the manager of their propesty 
and which agreement was’executed on the 25th October 1895, 
teconvey the properties included in the I anna § gundas estate 
of Hosenuddin Mahomed Chowdhury, which had been purchased 
by him-at auction. 

The defence was a denial of the execution of any such 
agreement. The Subordinate Judge has, however, given the 
plaintiffs a decree. The defendant No. 1 appeals, and on his 
behalf it has been urged, (1) that the finding of the Subordinate 
Judge as to the execution of the contract by the defendant is 
not justified by the evidence, (2) that the plajntiffs were no 
parties to the deed, (3) that the plaintiff No. 1 Fakaruddin is 
a minor and that a minor cannot enforce specific performance 
of a contract entered into on his behalf, (4) that the terms of 


i 


the contract were .vague and uncertain, (5) that the contract ' 


` was a conditional one and that there is nothing to show that 


the condition has been fulfilled, (6) that the subsequént conduct 
of the parties shows that they waived their rights under it, 
(7) that in the circumstances, the’ Court should not have decreed 


~ the specific performance of the contract, (8) that no question of 


equity arises between the parties, and (9) that the plaintiff 
No. 3 died in March 1903 before the order of remand and that 
his heirs were not made parties to the suit till after the filing 
of this appeal. 

The first of the questions raised by these pleas is as to the 
fact of the execution of the agreement of the asth October 
1905. I have no, hesitation in agreeing with the Subordinate Judge 
that it was duly executed by the defendant No. 1, Mir Sarwarjan, 
and by one Basant Kumar Guha, the manager of Mr. Garth “who 
was the manager to the estate of the plaintiff Fakaruddin, Afzul- 
unnessa Khatun, the son and wife of Afsaruddi Chowdhury and 
Golam Ahad Chowdhury. The execution of the deed is clearly 
proved by the evidence of Basanta Kumar Guha and Bipin 
Behary Mukherji. , ‘ 

It is a perfectly valid deed. It hgs not been argued © 
in this Court that the deed was invalid for yant of regis- | 
tration. 

The next question is; what authority had Basanta Kumar 
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Guha to execute the deed for Mr. Garth and what authority: had 
Mr. Garth to execute the deed on behalf of the plaintiff. 

Basanta Kumar Guha was the. manager for Mr. Garth. 
He admits he had no special authority to execute the agreement 
for Mr. Garth, but he informed Mr. Garth as soon as he had 
executed it for him, and it is clear that Mr. Garth accepted and 
ratified it. f l ; 

Then Mr. Garth was at that time the manager of the estate 
X of the three plaintiffs. This appears from the.evidence of 
Basanta Kumar Guha and of the defendant himself. After the 
execution of the deed of management, the mother of the minor 
plaintiff No. 1 refused to register the deed and opposed the 
collection of rent by Mr. Garth ; but the deed did not require 
registration and her ‘opposition was subsequently withdrawn. 
The deed was obviously not entered into by Mr. Garth in his 
personal capacity. It was entered into by him as manager and 
for the benefit of the plaintiffs who have accepted and ratified 


_ it and the defendant No. 1 cannot now, I think, be allowed to . 


resile from it. ` ‘ 

I will deal later on with the question of the plaintiff No. 1’s 
right to enforce the agreement. As for the pleas that the terms 
of the contract are vague and uncertain, that it is a conditional 
contract, and that the Court in its discretion should not enforce 


its specific performance, I can only say, that I can see no force | 


in'these pleas. The terms of the contract are not so uncertain 
as to make it unenforceable. Stress is laid on the condition that 
if one party purchases the properties of the other “ by mistake” 
he is to’ reconvey. It is said, that the properties have been 
purchased intentionally and under “no mistake.” But the 
meaning of the agreement, I think, was that the parties were 
to reconvey, if either of them, in contravention of the agreement 
purchased any-of the properties in the possession of the other. 
The word “ mistake” is a mere euphemism. I also see no reason 
why’ any Court should refuse specific performance of the agree- 
ment in question. 

Then the subsequent conduct of Mr. Garth would not seem 
to have.disentitled the plaintiff to obtain the relief they now 
pray for. He purchased certain properties appertaining to 
Hurunnessa's divided share. This was not done in contravention 
of the terms of the 4yreement which related to Hurunnessa’s 
undivided 1 anna®s gundas share in the whole estate. 

The objection, that the plaintiff No. 3 died before the order 
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of retnand and that his heirs were only substituted during the 
pendency of this appeal, appears to be of a technical character 
and to have no substance in it. It was the result of the fact of 
the death of the plaintiff No. 3 having been overlooked by the 
plaintiff’s legal advisers. No objection on this ground was ever 
taken by the defendant No. 1. The heirs of the plaintiff No. 3 
have now been made parties and the final order in the suit, 
whatever it may be, will be made in their presence. 

There remains the question of the plaintiff No. 1’s right _ 
to enforce specific performance of a contract. On this point 
there is some conflict of decision. The decision of Mr. Justice 
Norris in the case of Fatima Bibs v. Deb Nauth Shak (1), is 
against the plaintiff. It lays down following, it is said, the deci- 
sion in Might v. Bolland (2), that a minor in this country cannot 
maintain a suit for specific performance of a contract entered into 
on his behalf by his guardian. From the terms of the judgment, 
it would appear as if the contract in that case was entered into 
by the plaintiff herself. I find, however, on reference to the. 
papers of that case, that the head-note is right. . Fatima Bibi 
was achild of 8 years of age, and the contract, for specific per- 
formance of which she sued, had been entered into on her behalf 
by her father and natural guardian, Hafiz Abdul Kadir. This 
case is, therefore, clearly an authority in favour of the appellant. 


_ But it has been dissented from in the cases of Khatrunnessa Bibi 


v. Loke Nath Pal (3) and Mussammut Etwaria v. Chandra Nath 
Mukherjee (4) of this Court, and in Krishnasami v, Sundarappayar 
(5) of the Madras High Court. 

I would explain with reference to the case of Wama 
Bibi v. Loke Nath Pal (3), that thereason why the Judges who 
decided that case, of whom I was one, dissented from the decision 
of Fatima Bibiv. Deb Nauth Shah (1),but did not refer itto a Full 


-Bench, were: (1) that at that time it was not necessary, as it is 


now under the rules of the Court, to refer to a Full Bench, the 
question of the correctness of a judgment of a Judge, sitting 
singly which was not approved of, and (2) that the facts of the 
two cases are different, though it may be that they involve the 


‘same question. In Fatima Bibi v. Deb Nauth Shak (1), the contract 
.was sought to be enforced on behalf of the minor. In Khatrunnessa 


(1) (1898) I. L. R. 20 Calo. 508 (8) (on p L. R. 97 Cale. 976, 
(2) (1828) 4 Russell 298 ; 28 R. R. 101, , (4) (1905) 10 O. W: N. 763, ° ~ 


(5) (1894) I, L. R, 18 ‘Mad, 415, 
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v. Loke Nath Pal (1), specific performance was being sought 
against the minor. 
In the present instance there is no difference between the 
facts of the plaintiff's case and those of Fatima Bibi v. Deb 
Nauth Shah (2). In both cases, the contract was made and specific 
performance was sought on behalf of the minor by his guardian, 
It is therefore necessary, if we do not agree with the deci- 
sion in the case of Fatima Bribri, to refer it for the decision of a 
Full Bench. For the reasons given in Khairunnessa v. Loke 
Nath Pal (x) and Krishnasamiy. Sundarappayar (3), I am of opi- 
nion that the decision in the case of Fatima Bibi v. Deb Nauth 
Skak (2) is not right and that under Indian law, a contract, made 
on behalf of a minor by his guardian which is for his benefit 
and which binds the minor, can be enforced by specific perform- 
ance. The case of Flight v. Bolland (4) is no authority for the rule 
therein’ laid down, for. in Might v. Bolland (4) the contract had 

` been entered into by the infant himself. Then there is no want 
of mutuality in this case, for the agreement made by Mr. Garth 
with Mir Sarwarjan would seem to be as enforceable against the 
minors as it is against Mir Sarwarjan. The acts of a guardian 
in this country bind the minor. There is no difference between 
his position and powers and those of a manager. I would, there- 
fore, refer the following questions to the decision of a Full 
Bench :— 

(1) Can specific performance of a contract validly entered 
into on behalf of a minor be enforced ? 

(2) Has the case of Fatima Bibi v. Deb Nauth Shah (2) been 
rightly decided ? 

Woodroffe J.—I agree. 

The case was then argued before the Full Bench. 

Babus Dwarka Nath Chakravarti and Sarat Chandra Basak 
for the Appellant. 

The Offictating Advocate General (Mr. S. P. Sinha) and 
‘Babu Surenda Nath Guha for the Respondents. 

The following judgments were delivered : 

Maclean ©. J.—The question submitted to us is, “can 
specific performance of a contract validly entered into on behalf 
‘of a minor be enforced?” This isa wide and far reaching ques- 
tion, and as we cannot deal with the facts of this case, it is not 
open to us to ay moyening as to the validity of the contract 


(1) (1899) L L. R. 27 Calo. 976. (8) (1894) I. L R. 18 Mad 415, 
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Ole in the case. J think we can only answer the question by: saying 
1906. that, if a contract is validly entered into on behalf of a minor, 
Mir Sarw, jan and there is mutuality in such contract, it might be specifically 
v. enforced, Each case must depend upon its own particular cir- 

Fakharuddin Ge wht tas y 
Mahomed cumstances, and it is difficult to lay down any general rule. As 
Chowdhury: regards the case immediately before us, we cannot, sitting as a 
Maclean, O.J. Full Bench, go into the evidence, and decide whether or not 
A this is a case in which specific performance ought to be granted. 
The case must go back to the referring Bench which must, on 

the evidence, decide that question. 

“As regards the second question,-I do not think it becomes 
of any importance in the view I have taken of the first. But 
if the facts were as they are stated in the report, I should say 
the case was properly decided. 

The case will, therefore, go back to the referring Court to 
be tried out on the merits. The costs of this reference will 
abide the result. ' 

Ghose J.—I agree with the learned Chief Justice in the 
answer that he proposes to give to the questions submitted to the 
Full Bench. f 

I may add that if the first question be answered in the way 
my Lord has answered it, the second question does not ig 
arise. 

Rampini J.—I agree with the learned Chief Justice in 
the answer which he gives to the first question put to us by 
the reference. 

It is, perhaps strictly speaking, not necessary to answer the 
second question. But it appears to me, that the learned Judge 
who decided the case of Fatima Bibt v. Deb Nauth Shah (1) 
proceeded on a misapprehension of the facts. He says "this is 
a case of specific performance of a contract and the case of 
Flight v. Bolland (2) is applicable.” But in that case, the con- 
tract was entered into by the minor himself, whereas in Fatima 
Bibi v. Deb Nauth Shah (1) the contract had been entered into 
by the father of the minor: and, therefore, in my opinion the 
rule laid down in the case of Fight v. Bolland (2) did not 
apply to the facts of that case. 

Geidt J.—I agree in the judgments delivered by the learn- 
ed Chief Justice and Mr. Justice Ghose. 

Holmwood J.—I also agree. ° 


(1) (1893) I. L, B. 20 Cale. 508. (2) (1828) 4 Russell 298 ; 28 R, B, 101, 
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Before Sir Francis W. Maclean, K. C. T. E, Chief Fustice, 
Justice Sir Chunder Madhub Ghose, Kt, Mr. Fustice 
Geidt, Mr. Fustice Mookerjee and Mr. Justice Holmwood. 


NARENDRA NATH BARURI AND OTHERS 
Y; 
ABHAYA CHARAN CHATTOPADHYA AND OTHERS* 


Alternative olaims—Inoonsistont claims— Owner ship—Easement, 

A suit isnot Hable to be dismissed because the plaintiff claims in the 
alternative, over the same plot of ground, rights of ownership and easement, 

Durgamani Debya v. Ambica Charan Sarma (1) approved. 

Appeal by the Plaintiffs. 
_ Suit for the removal of the obstruction of a ditch upon 
declaration, that the plaintiffs were either the owners of the 
ditch or had a right of easement over it. 

The appeal was first heard by Geidt J. who referred it toa 

Full Bench. l 
. The Order of Reference was as follows :—~ 


Geidt J.—The subject matter of this litigation is a ditch 
lying between the homesteads of the plaintiffs and the defen- 
dants. This ditch has been obstructed by the defendants, and 
the plaintiffs ask for a declaration that the ditch belongs to them, 
orin the alternative, that they have acquired a right of ease- 
ment therein for the passage of their boats. 

The Munsiff who tried the suit found that, part of the ditch 
belonged to the plaintiffs and that over the remainder they had 
acquired a right of easement, and he passed a decree in accord- 
ance with the findings. The Subordinate Judge, on appeal by 
the defendants, consideréd that the alternative claims made by 
the plaintiffs were inconsistent, for they. could not claim a right 
of easement over the land in respect of which they alleged that 
they hada praprietary tight. He was of opinion that the suit 
framed in this way is not maintainable, and he accordingly dis- 
missed it. 

The view taken by the Subordinate Judge is in accordance 
with the decision of this Court in Raja Byoy Keshub Roy v. 
Obhoy Churn Ghose (2). The subject matter of that suit was 
-the right to hold a at partly on land and partly on water, and the 

* Full Bench Reference in Appeal from Appellate Decree No. 2187 of 1905, 
against the decree of Babw Purna Chandra Chowdhury, Additional Subordinate 


Judge, Faridpur, dated the 25th September 1906, reversing that of Babu 
Kumud Nath Roy, Munsiff, Chikandi, dated the 22nd September 1904, 


(1) (1908) 4 0, L. J, 867. (2) (1871) 16 W R. 198, 
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plaintiff alleged “ first, his proprietary right in ithe bank of the 
khal on and opposite to which the Aat is held ; and secondly, his 
right by prescription to hold the 4a there.” The Court 
held that this was a case which was in itself double and inconsis- 
tent and on this ground they dismissed the suit. 

I venture to think, with all respect to the Judges who decided 
that case, that if they meant to afirm—and it seems to me that 
they did mean to affirm— that a suit could not be maintained, 
in which relief was sought on two inconsistent cases in the 
alternative, their decision was erroneous. 

The Judges remark, “at this moment the plaintiff asserts, 
and has no intention of céasing to assert, title as proprietor to 
the site of this aż. Ifhe is really proprietor, he may be en- 
titled to a decree as such, but, he certainly cannot be entitled 
toa decree declaring aright by prescription. On the premises 
laid down, the conclusion is incontrovertible ; a proprietor cer- 
tainly is not entitled to a decree declaring his right by prescrip- 
tion. There seems, however, no valid reason why, if he fails to. 
prove his title as proprietor, but can prove title to an easement 
by prescription, he should not get a decree. 

This decision was noticed in a later case, Dhunput Singh v. 
Narain Pershad Singh (1), decided by Sir Richard Couch, Chief 
Justice and Mr. Justice Glover who remarked as follows: " when 
a plaintiff asks for the.establishment of two rights, and it appears 
that he is only entitled to one of them, the other must, in some 
way; be relinquished and abandoned. The remarks of Mr. Justice 
Macpherson zo that extent appears to us to be sound, and we are 
‘not indisposed to concur with them, but we are not certain that 
if a case of that kind came before us, we should not consider it 
sufficient to insert ‘in the decree, a declaration which would bar 
the plaintiff's right to that which he had failed to establish, and 
should give him a decree for that which he had established.” 
These observations, while they uphold the proposition that effect 
cannot be given to the claim of two inconsistent rights in one 
‘suit, but that one or the other must be in some way relinquished 
‘or abandoned, appear to me to throw considerable doubt on the 
‘correctness of the order dismissing the suit. The case, however, 
‘before Couch, C. J. and Glover, J., was one in which two in- 


consistent cases were put forward by the defendant, and it was 
‘therefore not necessary to express agreement or disagreement 


with the other case. 9 e 
(1) (1873) 20 W. R. 94. 
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should not have been admitted to form part of an issue together 
with the former.” This head note, to my mind, is very mislead- 
ing. It seems to imply that the allegation of undue influence 
was made in the plaint, and that the reason why the Privy 
Council held that the two questions of forgery and of undue 
influence should not have been tried together was that they 
were inconsistent with one another. It is clear, however, from 
the judgment that the allegation of undue influence was never 
made in the plaint. At page 689, the observation is made that 
“the ground of action alleged by the plaint is that the Arbanana 
was a fabricated document and that the alleged signature of 
Shahzadi was a forgery.” Again on page 700, Lord Macnaghten 


m 


remarks: “The plaint is based on forgery, and forgery alone.” ° 


Now, the second issue drawn up was “whether the Aibanama on 
behalf of Shahzadi is genuine and valid, and executed with her 
knowledge and consent, or whether it was manufactured without 
her knowledge and consent, or whether it was executed ‘under 
undue influence.” It was on this issue that the Privy Council 
remarked : “In their Lordships’ opinion, the latter part of that 
issue ought not to have been admitted. It was absolutely incon- 
sistent with the case made by the plaintiff. It only be¢omes 


possible on the assumption that the alleged cause of action is . 


unfounded.” Therefore, the ground on which it was held that 


the question of undue influence should not have forrhed part of . 


the issue, was that it was not only no part of the plaintiffs, but 
was actually inconsistent with the case set up by her. - The 
remark, affords no basis for the proposition, that where a plaintiff 
sets up both forgery and undue influence, both.these questions 
cannot be tried in the same suit. It is true, that a plaintiff whose 
signature appears on a document can hardly be acting bond fide 
when she in the same breath alleges that the document was 
forged, and that it was executed by her under undue influence 
or coercion. She must know whether she executed it or not. 
If she executed it, the deed cannot be a forgery ; if the deed was 
a forgery, she cannot have executed it under undue influence. 
The inconsistency of the two allegations may be, and probably 
would «be, ground for viewing them both with the gravest 
suspicion, but does not, as a matter of pleading, render the suit 
not maintainable. That this is the correct view of the matter is 
shown by the fact, that the Privy Council, after deciding that the 
document had been executed by Shahzadi, went* on to try the 
question, whether it had been obtained by undue influence and 
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coercion. The case before me is still stronger, because the incon- 
sistency of the plaintiff's allegations, does not, as I have shown, 
necessarily cast any reflection on his bond fides. 

The view which I take is in accord with that expressed by 
the Allahabad High Court in Fino v. Manon (1), where it was 
held that inconsistency in the allegations contained in a plaint 
does not justify the Court in dismissing the suit. As, however, 
it is opposed to the ruling of this Court, reported in 16 Weekly 
Reporter, I accordingly refer the following question for the 
decision of a Full Bench. É 

Whether a suit is liable to be dismissed because the plaintif 
claims in the alternative, over the same plot of ground, rights 
(£) of ownership and (#2) of easement ? 

The case was then argued before the Full Bench. 

Babu Lalmohan Doss, Dr. Priya Nath Sen and Babu Biraf 
Mohan Mojumdar for the Appellants. 

Babus Dwarka Nath Chakravartt and <Aukhoy ` Kumar 
Banerjee for the Respondents. 

The judgment of the Court was as follows :— 

Maclean C. J.—I think the question referred to us ought 
to be answered in the negative. I see the point was practically 
decided in the way I have said, by Mr. Justice Geidt and myself. 
in a Letters Patent Appeal (Durgamanit v. Ambica Charan) (2), 

.in which we affirmed the decision of Mr. Justice Mookerjee. 
The practice we then affirmed seems to be in accord with that 
of the Courts in England, and I see no objection to it. 

The appeal must, therefore, be allowed and the case sent 
back to the Subordinate Judge to be tried out on the merits. 

, The appellant must have his costs of this Court, both here 
and before Mr. Justice Geidt. 
Ghose, Geidt, Mookerjee, Holmwood, JJ. concurred. 


B.M. ; 45 ` Appeal allowed, 
"(2) (1895) I. L. R. 18 AN, 125. (2) (1906) 4 O. L. J. 367. 


Note —The practice of the Courts in England referred to by Maclean, O. J, 
fe thus described in the Annual Practice for 1906, VoL I. pp, 227 and 262.—Ed, 


“There is nothing to prevent either party from setting up two or more 
{oconsistent sets of material facts and claiming relief thereunder in the alter- 
“native. A plaintiff may rely upon several different rights alternatively, although 

they ‘may be inconsistent. So a defendant may raise, by his statement of 
defence, without leave, as many distinct and separate, and, therefore, inconsis- 
tent defences as he may think proper.” j : 

. [4 Q. B, D. 184; 5 Gh, D. 695; 3 Ex. D, 265; 6 Q.B. D, 8027; 85 Ch. D. 
499 ; 7 Ch. D. 1.) : 7 
. Reference may also be made to 14 W. B, 49; 9 Bom. H.C. B, 1; I. L. R. 


19 Bom. 828 and I. L. B, 14 Mad. 172, which last case is contrary to I. L., R, 
18 Mad, 549.—Ed. $ 
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APPELLATE CIVIL. 


Before Mr. Justice Ghose and Mr. Justice Geidt. 
ALAMGIR KHAN 


v. 


KAMRUNNESSA KHANUM AND OTHERS.* 


Mahomedan Law,—Wakf—Oonstruction of deed—Dedication of property— 
Religions and charitable uses—Family aggrandisement—Suocession of 
life-estates-—Intention—LEstoppel—Indian Hridence Act (I of 1872), 
Secs, 115, 116, 117—Equity—Limitation Act (XV of 1877), Sch. II, 
Art, 91— Limitation. 


Where by a deed, not intended to take effect during his life-time, a 
Mahomedan professes to dedicate his property to God, but directs that only 
one-fourth of the proceeds of such property be expended for religious and 
charitable uses, the remainder being used for the purposes of the family, and 
where it appears that the true intention of the executant was to tie up the 
property for family aggrandisement, and to create a succession of life-estates 
in the so-called mutwalis, under the garb of wakf, such creation being 
repugnant to Mahomedan Law: 

Held, there was no valid wakf, but merely a aae upon one-fourth of the 
property for religious and charitable purposes, 

Bome of.the heirs of a deceased person who entered npon possession of the 
property as a valid wakf are not, as against the remaining heirs, barred by the 
rule of estoppel from disputing the validity of the wakf. 

Board v. Board (1) explained and distinguished. 

When the wakfnama is invalid in law and the plaintiffs were no parties to 
it, it is not incumbent upon them to get the’snme set aside before suing for. 
the properties comprised in it. 

Appeal (No. 216) by Defendant No. 2, and (No. 26) by 
Defendants Nos, 5 and 6. 

Suit for administration and for declaration of the rights and 
interests of the parties. 

In No. 216. 

Mr. Hill, Babu Rishori Lal Sarkar, Monti Serajul lon 
Babus Sharat Chandra Roy Chowdhury, Debendra Nath Bagchi 
and Hita Lal Sanyal for the Appellants. : 
~ ` The Advocate-General (Mr. F. T. Woodroffe), Drs. Rash 
Behary Ghose, Asutosh Mookerjee, Babus Lalmohan Doss; 
Shibaprasanna Bhattacharyya and Jogendra Chandra Ghose for 
Plaintiff No. 1, Respondent. 

Moulvie Muhammad Ishfag for Plaintifé No. 4, Respondent. | 

* Appeals from Original Decrees Nos 216 of 1898 angi 26 of 1809 against 
the decrees of Babu Chandra Kumar Roy, Subordinate Judge, Rajshabye, dated 


the 19th January, 1898. 
(1) (1873) L. R. 9 Q. B. 48, 
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Mr. Khundkar for Defendant No. 2, Respondent. ' 
> Moulies Z. R. Zahid and Sowghat Ak for Defendant No. 5, 
Respondent. 
In No. 26. 


Mr. Khundkar, Moulvies Z. R. Zahid and Sowghat Ali for 


-the Appellants. 


Babus Shitbaprasanna Bhattacharyya, Jogendra Chandra 
Ghose, Sharat Chandra Roy Chowdhury and Moulvie Mahomed 
‘dshfag for the Respondents. 


The facts and arguments appear sufficiently from the 
judgment of the Court which was delivered by. 


Ghose J.—These two appeals arise out of a suit instituted by 
Mussammat Kamrunnessa, Serajunnessa Begum, Mussammat 
‘Najimunnessa Begum, Mussammat Baderunnessa Begum and 
Mahomed Rowshun Khan Chowdhury, the children of one Maho- 
-med Rashid Khan Chowdhury, for administration of the estate 
left by their father, for declaration of the rights and interest 
ofall the parties interested in such estate, for accounts, for recovery 
of the shares of the plaintiffs and for mesne profits. 

The suit was instituted against Moulvi Nur Mahomed Khan 
Chowdhury, a son of the late Mahomed Rashid Khan Chow- 


.dhury, Irshad Ali Khan, a son of Mahomed Ali, and various’ 


other individuals some of whom are the descendants of Dost 
_Mahomed Khan Chowdhury, the grand-father of the said Maho- 
med Rashid Khan Chowdhury, and some of the descendants 
of Mahomed Ali Khan, the father of Mahomed Rashid Khan, 
‘but against whom the action was brought in their character of 
alienees and lessees of various portions of the estate from said Nur 
Mahomed. 

During the pendency of the suit the principal defendant, Nur 
Mahomed Khan, died and Alamgir Khan a#as Golam Mahomed 
Khan Chowdhury was substituted in his place. It would also 
appear that the plaintiff Mahomed Rowshun Ali Khan was, upon 
some application or other, made on his behalf, transferred from 
the category of plaintiffs to that of defendants. 

The Subordinate Judge, being of opinion that the suit was 
bad for misjoinder of parties and causes of action, so far as the 
alienees are concerned, has disallowed the claim as against them 
and has given the for female plaintiffs a decree for their shares 
under the law of inheritance in the properties left by Mahomed 
Rashid Khan, subject, however, to the charge on }th of the income 
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for charitable and religious purposes against the defendants Nos. 
J and 5 who really contested the suit, with mesne profits. 

Against this decree, the appeal No. 216 of 1898 has been 
preferred by Alamgir Khan, and the other appeal No. 26 of 1899 
by the defendant No. 5, Mahomed Irshad Ali Khan Chowdhury. 

The geneology of the family is set out at page 64 of the 
paper book, and it will be found on reference thereto that the 
founder of the family was Dost Mahomed Khan Chowdhury. 
He had a son, Mahomed Ali Khan Chowdhury, and a daughter, 
Tamizunnessa Bibi, by his first wife, and by his second wife, he 
had five sons, Fazlur Rasul Khan, Fazlur Rahman Khan altas 
Budhu Mia, Fazlur Kader Khan, Fazlur Rabib Khan and 
Fazlullah Khan. Fazlur Rasul left a son Abdul Aziz Khan who 
is a defendant in this suit. Fazlur Rahman, also a defendant, had 
three sons who arealso defendants in this suit, Mahomed Ali 


- Khan died on the 8th November 1867, leaving several children, 


viz., two sons, Mahomed Rashid Khan and Mahomed Irshad Ali 
Khan alias Mochee Mia, a defendant, and four daughters, Amatul 
Batul, Rabia Khatun, Zaheda Khanum and Jainab Khatun. 
Mahomed Rashid Khan died on the sth October 1884, leaving 
Nur Mahomed Chowdhury, the defendant No. 1 and Rowshun 


- Ali Khan, his sons and Jiban-an-nessa Bibi, defendant and Kamran- 


nessa, Seraj-an-nessa, Najim-un-nessa and Badrannessa, the plain- 


-tiffs in this suit. 


It appears that Dost Mahomed Khan, on the sth July 1850, 
executed a deed of wakf in respect of Dihi Kholabaria and certain 
small parcels of land in which, after stating that he had madea 
wakf for the purpose of winning the approbation of God and 
approaching nearer to him, he declares that he shall remain as the 
mutwali of the wakf properties, and that after his death, his son 
Mahomed Ali Khan and from among his male descendants, 
generation after generation, one who may be the best and compe- 
tent, shall in succession become mutwali, and that in case such 
descendants be equally good and competent, the one who may be 
the oldest shall become mutwali ; that if any of the descendants be 
sane and major, he and no body else shall become mutwali; that 
should the mutwali die leaving him surviving, minor children 
without appointing any one as executor, then the person who 
may under the law be their guardian shall, until the attainment of 
majority of any of those children, perform*the duty connected 


with the wakf ; that a mutwali who has no childfen shall appoint 


as mutwali a descendant of the executor’s son, Mahomed Ali 
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Khan who may be nearly related to him, and who may be 
the best and competent, but if there be no children of the 
said son, the mutwali shall appoint one of the descendants of 
the. executant who may be the best and competent, and in the 
event of there being no descendant of the executant, the mutwali 
shall appoint one among his relations who may be nearly related 
to him, and if there be no such relation, he shall appoint a stranger 
who may in every respect be the best and competent ; but should 
he die without appointing any one as mutwali, one shall be 
appointed by the authority for the time being ; and further that 
only males shall be appointed mutwali and no females. The deed 
further provides that the proceeds of the wakf properties shall, 
after payment of the rent of the rent-paying lands and of the 
necessary expenses, be spent by the executant in pious deeds, 
almsgiving and praiseworthy acts, and that he shall also appro- 
priate them to his own personal use, but that, after his death, the 
amount shall be divided into four shares, one of the shares being 
for the salvation of his soul, devoted to the proper maintenance 
of the mosque built by him, and for the support of beggars and 
praiseworthy institutions, and three shares shall be appropriated 
by the mutwali. And lastly, it provides that the executant shall 
occupy the large dwelling house in Chuk Brahmattur &c, and 
that, after his death, the mutwali for the time being shall, one 
after another, occupy the same without the copartnership of any 
other person, and that another dwelling house to the north 
thereof, as well as other dwelling houses which may thereafter 
be built in the neighbourhood, shall be occupied rent-free by his 
children other than the mutwali. 

On the 22nd February 1861, Dost Mahomed Khan Chowdhury 
conveyed under a kobala the property Dihi Halati for the alleged 
consideration of Rs. 4,800 to his son Mahomed Ali Khan. 

On the 3rd September 1862, Dost Mahomed Khan Chowdhury 
executed another wakfnama, in which, after reciting the previous 
wakfnama of 1850, and the conditions recited therein, he 
dedicates some other lands to wakf; and the document states 
that he, Dost Mahomed Khan, shall hold possession of the wakf 
properties and appropriate the proceeds thereof as proprietor, 
together with all the rights and interests appertaining thereto, 
&c. stated in the previous wakfnama, and that he shall himself 
be the mutwali of the said wakf properties. Then the docu- 
ment explains thé previous document thus :— 

u But'be it known that what I-mean by the contents -of- > 
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first condition alluded to above, is that, after my death, my son 
Mahomed Ali Khan, or from among his children, he who has 
attained the age of discretion, and is pious, faithful, trustworthy 
and honest, and the eldest of all, shall invariably become mutwali 
in due order of succession, so long as the line does not become 
extinct ; that in the event of one of the children of the mutwali 
being found competent, no one else shall have the mutwaliship ; 
that if any- one of the mutwalis dies without appointing an 
executor for the minor children left by him, then the legal 
guardian of the minors, in consultation with the well-wishers who 
are nearly related to the minors, and who may be alive at that 
time, shall perform the mutwali’s duties till the minor entitled 
to the mutwaliship attains age,” and so on. Or, in.other words, 
he purports to have dedicated the additional properties upon 
the same conditions as to the office of mutwali as are contained 
in the earlier wakf of the 5th July 1850. 

On the 5th September 1862, Mahomed Ali Khan executed 
a wakfnama, by which the property, Dihi Halati, conveyed to 
him by his father on the 22nd February 1861, was dedicated to 
wakf; and the deed recites as the first condition, that he shall 
himself be mutwali of the wakf properties, and that, after his 
death, the mutwali of the wakf in question and of the wakf 
made by his father on the sth July 1850 and 3rd September 
1862, shall be one and the same person. The second condition 
recites that out of the entire proceeds of the wakf property in 
question mentioned above, the sum of Rs. 325 which the 
executant has fixed for the allowance of his father shall be paid 
to him month after month as long as he lives, and the balance 
shall be appropriated by himself; that, after payment of the 
revenue and the necessary expenses, the mutwali for the time 
being shall receive remuneration for his labour at the rate of 
Rs. 10 per cent. per annum, and the residue.shall invariably 
be divided in equal shares among his male children, generation 
after generation, so long as the line does not become extinct, 
and that if there be no male child left to him, the executant, 
then it shall be equally divided among the male children of his 
daughters, or among the male, children of the daughters of his 
male children, in due course of succession, and that in case the 
male or female line of the executant become extinct, the proceeds, 
after deduction of the remuneration of the mutwali, as stated 
above, shall be devoted to good and pious works for his salvation 
and that of his forefathers. The third condition makes a 


Maman a 
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provision in respect of the dwelling houses for the male children, 
and states that none of them shall have any right to make a gift 
of ot sell or in any way transfer any of the wakf properties, nor 
shall such properties be sold for the debt of any of them. The 
other conditions need not be referred to. 

It further appears that about the same time, namely on the 
17th Sravan (August, 1862) and the 14th Bhadra 1269—September, 
1862 respectively, Dost Mahomed executed two other wakfs, one 
in favour of his daughter, Tajim-un-nessa Bibi, and another in 
favour of his five sons by his second wife, appointing Tajim-un- 
nessa Bibi as mutwali of his first mentioned wakf, and Fazil-ur 
Rahaman a/ias Budhu Mian, mutwali of the other wakf. 

By means of these five wakfs, Dost Mahomed Khan's estate 
was very nearly exhausted. He, however, left some little property 
which, it would appear, was divided after his death amongst his 
children ; and we also gather that, shortly before the execution 
of the wakf of the 5th September 1862, Mahomed Ali Khan 
made certain istemrari settlements of certain properties in 
favour of some of his brothers and the husband of his sister 
Tajim-un-nessa Bibi (see the evidence of Mahomed Azizul Huq 
and the judgment of the Subordinate Judge of Pubna in suit 
No. 50 of 1888 at page 350 of the paper book.) 

After the execution of the wakfnama of 5th July 1850, 
Dost Mahomed applied to have the word ‘ mutwali” added to 
his name in the Collectorate Registers in respect of Dihi Khola- 
baria, and this seems to have been allowed and it would appear 
that he obtained receipts for Government revenue paid as 
mutwali, He died in December 1864, and Mahomed Ali was 
registered as mutwall in the Collectorate in place of Dost 
Mahomed. Mahomed Ali was succeeded by Mahomed Rashid 
Khan, and this gentleman also, like his father and grand-father, 
got his name registered in the Collectorate as mutwali in respect 
of the properties in question. On the 25th June 1869, he 
executed a hebanama in favour of his wife Asir-un-nessa in res- 
pect of property Hamidpur and certain other properties in 
Pergana Laskarpur which he seems to have owned. 

During Mahomed Rashid Khan’s time, however, a dispute 
arose between him and his brother, the defendant Mahomed 
Irshad Ali, The latter then claimed his share of the income 
of the properties cover€d by the wakfnama executed by Mahomed 
Ali and the othér properties left by him, and the dispute was 
settled between the parties under two deeds, one executed by 
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Mahomed Rashid Khan, and the other by Mahomed Irshad: Ali 
on the 29th Aghran 1288, corresponding to 13th December 1881. 
By these documents, the sum of Rs. 20,000 being determined. 
to be the share of the profits due to Mahomed Irshad Ali in 
respect of the properties covered by the wakf executed by 
Mahomed Ali Khan, and Rs. 5,000 as his share of the moveable 
properties left by Mahomed Ali, and agreement for the payment 
of the amount of Rs. 25,000 was given by Mahomed Rashid 
Khan, it being also stated in document executed that Mahomed 
Irshad Ali should, in future enjoy his share of the profits of the 
said properties. A reference was also made to the two wakfs of 
22nd Ashar, 1257 and 39th Bhadra, 1269 executed by Dost 
Mahomed Khan and to the wakf executed by Mahomed Ali 
Khan. And it was stated generally that Rashid Khan was in 
possession of the properties covered by all the three wakfnamahs 
as mutwali, he being the competent and eldest son, and to this, 
Irshad had no objection. And it was further stated therein that 
Mahomed Rashid Khan assigns to Mahomed Irshad Ali the pro- 
perties included in the wakf of the 5th July 1850 (22nd Ashar 
1257) made by Dost Mahomed. No reference, however, to these 
matters was made in the ekrar executed by Rashid Khan. 

It would appear that Mahomed Rashid Khan became largely 
involved in debt, and he executed from time to time certain 
moitgages in respect of the properties covered by the wakfs in 
favour of different individuals. He died in October 1884, and 
his eldest son Nur Mahomed was registered in the Collectorate 
in his place as mutwali. We gather that, shortly afterwards, 
a dispute broke out between him and Mahomed Irshad Ali and, 
on the 16th March, 1885, he executed an istemrari pottah in 


‘respect of two mouzahs Bhaturia and Lakhikole in Dihi Khola- 


baria ‘in favour of Mahomed Arshad Ali, and the reason for the 
execution of this istemrari was alleged to be mconvenience of 
management of those properties by Nur Mahomed. 

A dispute seems also to have arisen between Jainab-un-nessa 
Khatun, a daughter of Mahomed Ali Khan, and Nur Mahomed. 
The former appears to have advanced some claim or other on the 
ground of inheritance in regard to the properties left by Dost. 
Mahomed and Mahomed Ali and this dispute seems to have been 
settled by a deed of release dated the 28th Pous 1295, corres- 
ponding to the 8th January 1889, executéd by Joinab Khatun 
in favour of Nur Mahoméd, under which she received Rs. 1,500 


in satisfaction of her claim, she withdrawing all her claims in 
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respect of the- properties covered by all the three wakfs, 
they being stated to be good wakfs. This was, however, 
at a time when a suit was pending in Court at the instance of 
of Amatul Batul Khatun, another daughter of Mahomed Ali 
Khan. This lady then claimed her share of the inheritance against 
Nur Mahomed and others, -and questioned the validity of all 
the three wakfs, but the Court was of opinion, in a judgment 
delivered on the’8th March 1890, that they were valid. A decree 
was, however, given to her for her share in respect of the other 
properties. not covered by the wakf. An appeal was preferred 
against this judgment by the then plaintif to the High Court, 
but during the pendency of the appeal, the plaintiff applied to 
withdraw her suit against all the defendants except the defen- 
dants Nos. 1 and 2, namely Nur Mahomed and Mahomed Irshad 
Ali Khan, as also her appeal against those two individuals ; and 
this application was allowed. 

- ‘Nur Mahomed, like his father Mahomed Rashid Khan, also 
fell into debt ; and he alienated various portions of the property 
in his hands by way of istemraris and patnis. 

~ It would appear, that when Mahomed Rashid Khan died, the 
plaintiffs were all minors, and they lived under the protection 
and guardianship of Nur Mahomed who gave them away in 
marriage. Subsequently, the present suit was instituted on the 
17th Novemher'1894, forthe purposes already mentioned. The 
' plaintiffs treat the properties claimed as properties belonging to 
` their father Mahomed Rashid Khan exclusively, and their case is, 
that, after their’ arrival at majority, and after their marriage, 
they made inquiry about the administration: and management 
of the property left by their-father Mahomed Rashid Khan ; 
and .they found that Nur Mahomed had been abusing the trust 
reposed in him, and had been misappropriating all the monies 
and.alienating a great portion of the property ; that the alienees 
took the property in collusion with Nur Mahomed and with full 
knowledge of the rights.of the plaintiffs, and that the defendant 
No. 5, Mahomed Irshad Ali- Khan also obtained unlawful posses- 
sion of certain properties in collusion with the said defendant 
Nur Mahomed. And they accordingly prayed for the reliefs 
valready indicated. 

The defendant No. r, Nur Mahomed, in answer to this 
action, pleaded thatghe suit was not maintainable by reason of 
Mon-joinder ‘ang misjoinder of parties and causes of action. He 
‘set up the previous suit of Amatul Batul as res-judicata and 
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CIVIL. stated that the wakfs executed by Dost Mahomed and Mahomed 
1902, Ali were valid. He further pleaded that the suit was barred by 
Alamgir Khan law of limitation ; that the plaintiffs were estopped from question: 
v. ing the validity of the wakf by reason of the conduct ôf their 
gee father Mahomed Rashid Khan ; that the properties in suit were 
Gh wakf properties; that he was not a trustee or a manager on 
ac behalf of the plaintiffs, but held the said properties as mutwali, 


and that he had dona fide transferred some of the properties for 
the benefit of the wakf to the alienees. 

Mahomed Irshad Ali Khan, the defendant No. 5 in his 
written statement denied the right of the plaintiffs as claimed, 
and took generally the same pleas which defendant No. 1 raised. 
And he further pleaded that he was in possession of the proper- 
ties as mutwali: 

Some of the other defendants put in written statements, but 
it is not necessary to refer to them, because no relief has been 
granted to the plaintiffs against them, nor have they preferred 
any appeal to this Court. 

The Subordinate Judge, with reference to the pleadings of 
the parties, laid down, amongst others, the following issues :— 

Whether there has been non-joinder of necessary parties ? 

Whether there has been mis-joinder of parties and of causes 
of action ? 

Is the suit, as laid, or any portion thereof barred by limi- 
tation ? 

Whether the plaintiffs are precluded-from suing by the 
conduct of their predecessors in title, or by their own conduct ? 

Whether the plaintiffs have any title as claimed to the 
properties in suit, or to any portion thereof and to what extent ? 

Whether the plaintiffs are entitled to any moveable or the 
value thereof? If sọ, how much and from whom? 

Whether any portion of the property in suit ig validly consti- 
tuted wakf properties ? 

Are the defendants or any of them, liable to the plaintiffs 
jointly or severally to account for the receipts from the properties 
in suit? If so, to what extent are they liable? 

The Subordinate Judge has held, that as regards certain of 
the defendants, namely, Nos. 11, 32 and 39, the plaintiffs have 
no cause of action against them; that the suit was defective 
by reason of several of the creditors of Mahomed Rashid Khan 
and certain of the heirs of Dost Mahomed and Mahomed Ali 
not being parties; and that the suit, so far as it asks for 
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administration of the estate of Mahomed Rashid Khan and for 
declaration of the rights and interests of all the parties concerned 
was defective for want of parties, but that the plaintiffs’ suit for 
possession of their share in the properties left by their father 
under the law of inheritance should not fail on that ground, 
because the heirs of their father were parties to it. He was 
further of opinion, that the suit was bad for misjoinder of parties 
so far as the alienees were concerned, but it was not so as regards 
those who contested the right of inheritance under which the 
plaintiffs claimed. He has further held that the suit being 
brought within twelve years from the date of the death of 
Mahomed Rashid Khan was within time, and that it was not 
barred by the three years’ law of limitation. Later on, he 
expressed the opinion that the plaintiffs were not estopped by 
the acts or declarations of their father, and that none of the wakfs 
propounded by the defendants were valid, though there was a 
good charge upon the properties covered by the two wakfnamahs 
executed by Dost Mahomed to the extent of one-fourth of the 
proceeds thereof for religious and charitable purposes, as provided 
in those documents. He has also held that the plaintiffs have 
made out no case as regards the moveables, and finding that each 
of the plaintiffs is entitled to one-anna eleven gundas four dantas 
of the property left by Mahomed Rashid Khan (some of the 
properties being found to have been alienated by him previous to 
death), has given them a decree for such shares, subject, however, 
to the charge for religious and charitable purposes, and declared 
that the defendants Nos. 1 and 5 were bound to make good to the 
plaintiffs the mesne profits for the last three years, though they 
could not be made answerable for accounts, the result being, that 
the suit was decreed as against the defendants Nos. 1 and 5 to 
the extent just mentioned, the defendants being practically struck 
out of the suit. 

The principal question which arises in this case and which 
has been discussed before us by the learned counsel on either 
side in Appeal No. 216 preferred by the defendant No. 1, Alamgir 
Khan, is whether the two documents executed by Dost Mahomed 
Khan on the sth July 1850 and 3rd September 1862 respectively 
created valid wakfs. We should here state that the defendant 
No. 1, Alamgir Khan, notwithstanding what was stated in the 
‘written statement ôf his father Nur Mahomed Khan in the 
“Court below, dSes not now question the judgment of that Court, 
so far as it declares that the 3rd wakfnamab, namely the wakf by 
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Mahomed Ali dated the sth September 1862, is not valid, and 
the learned counsel on his behalf has confined his observations 
to the two wakfs by Dost Mahomed Khan. D 

The first mentioned deed, no doubt commences by stating 
that for the purposes of winning the approbation of God and 
approaching nearer to him, Dost Mahomed Khan creates the 
wäkf. But still the question that is to be considered is what was 
the real object of the appropriator when he executed this docu- 
ment. Did he really intend to dedicate the property to religious and 
charitable purposes, or did he use the form of a ‘religious endow- 
ment as a veil under cover of which he attempted to do what 
the law would not permit him to do openly ? It will be borne 
in mind that Dost Mahomed in the first place appoints himself as 
the Mutwal, and leaves to himself the. absolute discretion to 
appropriate any portion of the proceeds of-the property to his own 
personal use. He might, if he chose; have appropriated the whole 
of them to that purpose during his life time, leaving nothing 
to be spent for any pious deeds or for the poor. This temporary 
appropriation of the profits might not be unlawful according 
to the Mahomedan law as expounded in the case Muzhurool 
Hug v. Puhraj Ditarey (1), but still in determining the question of 
his true intention, one cannot help observing that. the proceeds 
of the properties were, according to the terms of the wakfnamahs, 
to be for all practical purposes at the absolute disposal :of Dost 
Mahomed during his life time, and though after his death, one- 
fourth of the income was directed to be employed in pious.and 
religious purposes, still three-fourths thereof were. absolutely 
assigned to the mutwali for the time being. The ordinary rule 
of the Mahomedan law as ‘to the remuneration of a mutwali is 
that an amount not exceeding one twentieth of the proceeds 
should be allowed to him though, where the deed authorizes 
the mutwali to maintain himself out of the income of the wakf 
estate, he is not chargeable for breach of trust in the eyent of his 
exceeding that limit (see Wilson’s Digest of Mahomedan law 
p. 293) still when the deed makes such a very large allowance as 
three-fourths of the proceeds to himself, the Court is bound to 
look into the matter closely in order to see what was.the true 
aim’‘and intention of the -proprietor. It will be observed that 
the office of mutwali, according to this deed is always to. be kept 
in the family. It is stated that the offic8 should, in the first 


pee devolve upon Mahomed Ali, and then A the eldest . and 
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worthies of his male children and so. on, from generation to 
generation, to the eldest son of the mutwali for the time being, 
and that it is only in the event of no body being found competent 
in the family, that a stranger might be appointed. It seems to 
us, in the first place, having regard to the provision that the 
proceeds.of the property should be at the absolute disposal of 
Dost: Mahomed during his life-time, that it could hardly be said 
that it was his intention that the document should come into 
operation during his life-time, though it might be said that he 
intended that it would take effect (and this would be only as a 
Will) upon his death. However that may be, the true intention 
of. Dost Mahomed at the time of the execution of the said deed 
may, perhaps, be difficult to gather, if it be taken by itself, 
but, if we look at the transaction which followed in the years 1861 
afid 1862, that intention becomes perfectly plain. In the first 
mentioned year, he executed a conveyance in favour of his son, 
Mahomed Ali, for a considerable property and, within a short 
time after that, he executed a second wakfnama on the 3rd 
September 1862, the same conditions as are embodied in the 
wakfnama of July 1850 being repeated*in clearer language. 
Then we find that two days later, Mahomed Ali executed a 
wakf mainly for the benefit of his sons. We have already stated 
that, about the same time Dost Mahomed executed 2 other wakfs 
in favour of his daughter and his other sons. What is the 
cumulative effect of these documents, if read together? It seems 
to us that it was Dost Mohamed’s intention that the bulk of the 
property comprised in the two wakfs executed by him with 
which we are now concerned should remain in the hands of the 
eldest male member of the family apparently with the object of 
aggrandizement of the family and making the propertiesimpartible 
and inalienable. By the two wakfnamas in favour of his daughter 
and his sons other than Mahomed Ali, he evidently intended to 
-make, and did make provisions for them, and Mahomed Ali in 
pursuance of his father’s policy, and evidently, under his direc- 
tions, executed a wakfnama on the sth September 1862 so that 
the great bulk of the income of the properties covered by it might 
be divided after his death amongst Mahomed Ali’s male children, 
generation after generation, so long as the line did not become 
extinct. _ His true intention was, as we have already indicated, 
that the bulk of the pfoperty should be in the hands of the eldest 
male member of the family subject to the charge for religious and 
charitable, purposes to the extent of a fourth share of the profits, 
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and that the other male members or the male menibers 
generally should be supported out of the income of the property 
which he in the first instance, made a conveyance of to his son 
Mahomed Ali, and the latter, in turn, executed the wakfnamah of 
September 1862. Upon ‘this matter, it is not necessary to refer 
to many of the various cases which have been quoted before’ us 
by the learned counsel on either side. It will be sufficient to refer 
to some of them only. Inthe case of Arkant Mia v. Shuk Lal 
Poddar (1), one of the Judges who composed the Full Banch, after 
examining the Mahomedan law on the subject, stated that the 
true foundation of a valid wakf depended upon the dedication 
solely to God with a pious intention and the total relinquishment 
of all wordly right in the property appropriated. And, in the 
case of Mahomed Ahsanulla Chowdhury v. Amarchand Kundu (2) 
Lord Watson, in the course of the argument, is reported to have 
observed: “There must be complete dedication to make a 


.wakf ; the deed must not give a mere spes successionis”? Could 


it be said that in this case, Dost Mahomed made a complete 
dedication of the property solely to God, relinquishing altogether 


„his right in the property ? Inthe case of Mahomed Ahsanulla 


Chowdhury v. Amarchand Kundu (2) just referred to, the Judicial 
Commitee held, that to constitute a valid wakf, there must be a 
substantial dedication of the property to charitable usage at some 
period of time or other, and they indicated, with reference-to 
the provisions of the wakfnama then before them, that there 
was a great deal in the deed which was designed for the 


-aggrandizement of the family property. Could it be said that there 


was a substantial dedication of the property to wakf in this 
case? In the case of Rasomaya Dhur v, Abul Fata Mahomed 
Ishak (3),,this Court, on a review of all the previous cases on the 
point, specially the case of Mahomed Ahsanulla Chowdhury, held 
that a wakf, in order to be valid, must be in favour of a religious 
and charitable purpose, although there may be a temporary inter- 
mediate ‘application of the whole or part of the benefits to the 
proprietor’s family, and that it could not be said, that the 
Mohamedan law intended that, under cover of a pretended 
dedication to Almighty God, owners of property should be 
enabled to secure it for their own use and protect it for ever 
from their own and their descendants’ creditors. They further 
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expressed the opinion, with reference to the provisions of the 
document before them, that the purpose was rather secular than 
religious, and that it was intended to operate as a perpetual tying 
up of the properties for the sole benefit of the appropriators and 
their descendants, so long as any of them should exist. These 
observations we think, might appropriately be made as regards 
the wakfs now before us. The judgment of this Court was 
affirmed in appeal by the Judicial Commitee (see Abul Fata 
Mahomed v. Russomay Dhur (1). In the case of Mujib-unntssa v. 
Abdul Rakim, (2) the Judicial Committee with reference to the 
question whether the wakf in that case was valid or not, 
_ observed as follows: “ It will be so if the effect of the deed is to 
give the property in substance to charitable uses. It will not 
be so if the effect is ta give the property in substance to the 
testator’s family.” This observation, it seems to us, fits in here. 

Referring next to the evidence in this case as to how the 
proceeds of the property were dealt with from time to time, it 
appears that, during the lifetime of Dost Mahomed, there was 
no rule as to the application of the proceeds, or rather the 
amount thereof, to charitable or religious purposes. No doubt, 
it may be taken that Dost Mahomed expended on these purposes 
what a wealthy and pious Mohamedan would generally do. 

Then wecome to the time of Mahomed Ali and Rashid 
Khan. The witness Harish Chandra Sarkar, called by the plain- 
tiffs, deposes that out of the income of the wakf properties 
amounting to about Rs. 30,000, one-fourth was -applied to reli- 
gious and charitable purposes, and this evidence seems to have 
been accepted by the Subordinate Judge, The evidence, however, 
‘on the part of the defendant does not make out that anything 
like. such a high figure as Rs, 7,000 to Rs. 8,000 used to be spent 
in this way. It rather indicates that a comparatively small 
amount was thus spent. We are, however, quite willing to 
accept the conclusion of the Subordinate Judge in this respect, 
for it is quite possible that Dost Mahomed, having directed that 
one-fourth of the proceeds should be thus applied, Mahomed Ali 
and Rashid, for a time, did spend a fourth of it in that way, but 
gradually the expenses on this head came to be much less, 
However that may be, if the intention of Dost Mahomed was 
that a fourth of the income should be applied to charitable and 
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religious purposes, and if we take if that -that was-his intention, 
the charge thus created upon his property by the wakfnama 
would, no doubt -be a valid charge. But it could not rightly 


“be said that the property itself was dedicated to God. What 
. was done was to create a charge to the extent of a fourth of 


of the proceeds upon the properties mentioned in the wakf: 
namahs, and that charge the Court below has affirmed, and has ` 
given the plaintiffs a'decree subject to such charges i 

It will next be observed, that the deed creates a succession 
of life interests in the mutwalis, though under the garb of 
wakf. The creation of such life estates does not seem to be ` 
authorized by the Mahomedan law. In the case of Visamudin 
-Gulam v. Abdul Gafur (1), the learned Judges who had to | 
deal with it held that the creation of any life estate is quite” 
inconsistent with the Mahomedan law; and they relied - uport 
the case of Humeeda v: Budhan (2) decided by the Privy 
Council.. The same view. was expressed by the Judicial 


"Committee in appeal in that case [Abdul Gafur v. Nizamudin (3)] 
.and they held that a series of life estates was not known to the 


Mahomedan law. In -this ‘connection, we may also refer to the 


case Gnanasambanda v. Velu (4) where the Judicial Committee, 


while: treating of a succession of hereditary trustees under the 
‘Hindu Law, observed ;—" In their Lordships’opinion the ruling 


-in Tagore v. Tagore (5) is applicable to a hereditary office and 
-endowment, as well as to other immoveable property.” The 
.wakfnamas in question might no doubt be construed:as a gift of, 
.a life estate to Mahomed Ali; but in that- view the gift would 


be valid, and the condition imposed on it would be-valid; or in 


-other words, the gift would be an absolute gift to Mahomed Ali 
(See Mizamndin v. Abdul (1), Bayley’s Mahomedan Law p. 537 


‘Edition 1865, and Hedya Vol. III p. 309). What maybe thé effect 


„of this view, we propose to consider later on, but for .the present 


it is sufficient to say that the wakfnamas, as deeds creatine a 


.a succession of life estates, are bad in law. 


- As bearing upon the question whether it was the intention 
of Dost. Mahomed to create a ‘valid wakf, it has beeri stated ‘by 
the learned counsel for the appellant that. the deed of -Wakf 


executed by Dost Mahomed-.in 1850 was consented to by the 


majority of the heirs of that individual and that their names 
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appear-as subscribing witnesses to that deed. We are unable, 
however, to take the same view as the learned counsel has put 
forward. But we are prepared to say that it was in effect 
consented to by all the heirs, as is evidenced by their acts and 


conduct, ostensibly as good wakf, but in reality as creating a - 


succession of life estates in the eldest male member in the 
family, which, as we have already said, is invalid. 

Upon aii these grounds, we are of opinion that the wakf- 
namahs propounded by the defendant are invalid. 

We propose next to deal with the question of estoppel 
that has been raised in this case by the appellant. The argu- 
ment of -the learned counsel on his behalf is that Rashid Khan, 
‘having entered into possession of the property as wakf, would 
not have been permitted to turn round and say that he held it 
as his private property; that he availed himself of the wakt- 
namahs to obtain exclusive possession and he could not, therefore, 
set up any other title and consequently the- plaintiffs, being his 
heirs, are also estopped from asserting any other title. It has 
been further urged that if the other heirs of Mahomed Ali were 


` aware that Rashid Ali was holding the.property as his exclusive 


property, they would not have allowed him to hold it as such. 
In support of his argument, the learned counsel has referred to 
several English cases, the leading case upon the point being 
Board v. Board-(1). Upon examination of that case, it will 
appear that Robert Amesbury, being tenant by courtesy of 
certain premises, devised them by his will to trustees for his 


daughter Rebecca for life, with remainder to his grandson William. 


Upon the death of the testator, Rebecca entered into possession 
of the premises purporting to be devised, and paid for some 
years certain annuities charged by the Will upon the premises, 
and: was suffered by the heir-at-law to remain in possession 
undisturbed for more than twenty years. She then. conveyed 
the premises in fee to the defendant, who, upon her death, took 
possession. William, the remainder man, conveyed his remainder 
to the plaintiff and the latter brought a suit in ejectment ; and 
it was held that Rebecca having entered into possession under 
the will, the defendant claiming through her was estopped as 
against the remainder man from disputing the validity of the 
Will, and that the. plaintiff was therefore, entitled to recover: 
It will be observed thateRobert Amesbury, being only a tenant by 
courtesy, had nothing to devise when he died and Plickburn J. 
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‘in his judgment, comparing the position of Rebecca with that 


of a tenant coming in under a landlord, that tenant being 
estopped from disputing the title of the landlord, though he 
might have only an equitable title, observed as follows :—" It 
is contrary to the law of estoppel that he who has obtained 
possession under and in furtherance of the title of a devisor 
should say that such title is defective. My brother, Martin, in 
Anstee v. Nilms (1) says that the Statute of Limitation can never 
be so construed that a person claiming a life estate under a Will 
shall enter and then say that such possession was unlawful, so 


_.as to give to his heir a right against a remainder man. That 


seems directly in point. It is good sense and good law. All we 
have to decide here is that Rebecca having entered under the 
Will, William the remainder man, under the same Will has a 
right to say that she and all those claiming through her are 


estopped from denying that the Will was valid.” Mellor J. 


while agreeing with Blackburn J. held that the only person who 
could dispute the possession of Rebecca under the Will was the 
heir-at-law, and he not having disputed that possession, his -title 
to the estate was barred by limitation, but that Rebecca having 
accepted the estate under the Will and having acted under the 
Will, treating the Will as a perfectly valid document, could not 
defeat the title of ‘the remainder man under the Will by alleging 
that the devisor had no title. And Quain J. while agreeing in 
the same opinion, said that he would decide the case on the 
simple point that a person, who took under a Will and acted on 
the Will in paying the legacies and annuities given under it, 


‘could not afterwards turn round and place himself in a different 


position and maintain that he was in a position adversely to those 
who took under the same Will. In that case, the life tenant 
treated the Will as a perfectly valid transaction, and acted under 
it paying the legacies and annuities as provided by the Will ; 
and it was held that Rebecca could not be permitted to dispute 


the title of the devisor. This case and the earlier cases on the 


point were considered in Paine v. Fones (2), where a person who 
had a right to devise made an ineffectual devise of a property 
acquired after the Will. The tenant for life under the Will, 
however, held it adversely to the heir-at-law for more than 


twenty years, and then sold the property to a purchaser for 


value. The remainder man then sued the purchaser, but the 
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suit was dismissed upon the ground that the tenant for life had 
acquired a good title by adverse possession. The principle o 
estoppel that was set up was not applied in this case, and it was 
held that the case of Board v., Board (1) and’ the other cases 


‘ cited proceeded upon the principle that, if parties have no other 


title than the Will, they are estopped from denying the title of 
persons under the same Will. To the same effect was the case 
in re Stringers Estate (2), where a testator made an invalid 
devise of a property, to which he himself had a good title, to a 
person for life, with remainder over to other persons and to life 
tenant held adversely to the heir-at-law, and it was held 
by the Vice Chancellor (Sir George Jessel) that he was not 


estopped from saying as against the remainder man, the devise . 


was invalid. The present case, however, in our judgment, is 
distinguishable in principle from the cases relied upon by Mr. Hill. 
Here the plaintiffs do not dispute the title of Dost Mohamed, 
he had undoubtedly an absolute title in the property dealt with 
by the wakfnamas, but the devise to wakf was invalid and 
Rashid Khan, though he assumed the title of mutwali, did not 
really hold the property as such except as regards a fourth of the 
‘income of the properties but rather according to the true inten- 
tion of Dost Mohamed. 

The case of Board v. Board (1) was followed in the case of 
Dalton v. Fitzgerald (3). In this case, the case of Paine v. 
Fones (4) was referred to, as also the case of In re Stingers 
Estate (5), but not dissented from, as we understand it, though 
there is an expression of opinion in the judgment of Lindley, L. J., 
questioning the soundness of the distinction drawn by the Vice- 
Chancellor in the case of Putne v. Fones (4), between the case of a 
person having no title under a will because it does not purport 
to include the lands claimed, although he believes that it does, 
and that of a person claiming under a will which purports to 
deal with the land to which the testator had no title, although 
that person thought that he had. But however that may be, 
Lindley L. J. after referring to this matter, observed as follows :— 
u That case which is one principally relied upon by the defend- 
ants is not really an authority for them owing to these peculiar 
facts. Nor is-the paasage read from Sir George Jessel’s judgment 
in Jn re Stringers Estate (5). What he was objecting to was the 
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extension of the doctrine of estoppel to-tenants for life who do 
not dispute their testator’s title, but who dispute the legal validity 
of their dispositions of their property which was their own.” 
As we understand it, the objection taken by Sir George Jessel 
to the extension of the rule of estoppel to the given case was not 
disapproved. But applying ourselves to the facts of the case 
before us what we have to decide is whether the plaintiffs are 
debarred from showing what was the true character of the wakf- 
namahs: are they estopped from showing what was the true 
intention of Dost Mohamed, when he executed them, and what 
may be the true title under which Rashid Khan held the properties. 
We think not. It will be remembered that the plaintiffs and the 
defendant Nur Mahomed are both heirs of Rashid Khan, and it 


* is obvious that this defendant was not led to alter his position by 


the acts and conduct of his father Rashid Khan. The appellant 
could not have claimed as heir, if Rashid Khan held it as his 
private property, because he had no right in himself at the time, — 
The argument of the learned counsel might possibly he held good 
if we were concerned in this appeal with the other heirs of 
Mahomed Ali, but it cannot apply as between the co-heirs of 
Rashid Khan. And we might here mention that the only heir of . 
Ali Mahomed who is before us does not question the validity of 
the wakfnamas. 

The rule of estoppel as contained in our Statute books, is to 
be found in sections 115 to 117 of the Indian Evidence Act. 
Section 115 lays down :—" When one person has by his declara- 
tion, act or omission intentionally caused or permitted another 
person to believe a thing to be true and to act upon such belief, 
neither he nor his representative shall be allowed, in any suit or 
proceeding between himself and such person or his representa- 
tive, to deny the truth of that thing.” Could it be said that 
Rashid Khan by his declaration, act or omission intentionally 
caused or permitted the defendant No. 1, his son, to beleive that 
the wakf was a true wakf and to act upon such belief? Sec- 
tion 116 refers to the case of a tenant.of immoveable property 
claiming under a landlord and lays down that he is estopped 
from denying the title of his landlord during the continuance 
of the tenancy. Section 117 refers to the estoppel of the 
acceptor of a bill of exchange, bailee or licensee. These sections 
do not debar the plaintiffs from showing what may be the true 
character of the wakfnamas in question. The learned counsel 
for the appellant has however contended, relying upon the case 
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of The Ganges Manufacturing Company v. Souruj Mull (1) that 
these sections are not exhaustive, and that, upon equitable prin- 
ciples, a man might be debarred from relying upon any particular 
state of things; but we do not see what the equity may be as 
between the plaintiffs on one hand and the defendant Nur 
-Mahomed on the other. They are both heirs of Rashid Khan, 
and if the plaintiffs are estopped, the defendant is equally estopp- 
ed. Upon these grounds we are of opinion that the arguments 
based upon the rule of estoppel cannot be sustained. 

The next question which arises for consideration is that if 
the wakf is invalid, and if the plaintiffs are not estopped from 
asserting the invalidity of the wakf, what was the right which 
Rashid Khan acquired on the death of Mohamed Ali, and died 
seised of. We have already stated what we concieve to have 
been the true intention of Dost Mohamed when he executed 
the wakfnamas. It was that the bulk of the estate should 
remain in the hands of the eldest male member -of the family 
` in succession to each other, without the participation of any 

other member of the family. He desired to make a gift of 
successive life estates and it seems to us that, if the creation of 
such estates was invalid in law, the gift to Mahomed Ali would 
as already stated, operate as an absolute gift, the condition as 
to reversion or otherwise being entirely void. It is conceded 
by.the defendant No. 1 that Mahomed Ali held the properties 
exclusively, without the participation of any other heirs of Dost 
' Mahomed, and it could not be said that he held it as trustee for 
those heirs ; and it has been stated by the learned counsel for the 
- appellant that this not being a family settlement, the other mem- 
bets of the family were not supported from the properties, cover- 
ed by the wakfnamas, but from the properties which were assigned 
to them by Dost Mahomed or by Mahomed Ali. We may, 
_ therefore, take it that Mahomed Ali died seised of an absolute 
estate. Passing then to Rashid Khan let us consider what his 
true position was. No doubt, he got his name registered .as 
mutwali in April 1877, and ostensibly he held in that capacity ; 
and what the learned Counsel for the appellant has contended 
is that he held it exclusively as mutwali, with the leave and 
license of the other heirs of Mahomed Ali. We have already 
said that the wakf is bad in law, and it follows from this that 
Rashid Khan could aot hold the estate as Mutwali and, indeed, 
his subsequenteconduct ‘is inconsistent with such a position. We 
a (1) (1880) I. L. R, 5 Cale, 669. 


— 
Alamgir Khan 
v. 
Kamrunnessa 
Khanum, 


Ghose, J. 
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find that, ever since the 13th Aswin 1285 = 28th September 1878, 
when he executed a mortgage for Rs. 70,000 to one Luchmiput 
Singh, he treated the estate as his own, as evidenced by various 
deeds executed by him, though when a dispute arose between 
him and Irshad Ali in the year 1881, the ekrar executed between 
the parties treated the estate as wakf. It is however conceded 
as the common case of both the parties before us; that Rashid 
Khan held the estate exclusively for more than 12 years. The 
contention of the learned counsel for the appellant is that he 
held it as mutwali and not as his private property, and that he 
was but a trustee. But who was the beneficiary of the trust? 
There was none, if the wakf was invalid, except in regard to a 
fourth of the proceeds of the estate; did he then hold it as 
trustee for the other heirs of Dost Mohamed or Mohamed Ali, 
was there a resulting trust for them, and was there a subsisting 
claim in them when Rashid Khan died? Section 10 of the 
Limitation Act provides :—" Notwithstanding anything herein 
before contained, no suit against a person, in whom property has 
become vested in trust for any specific purpose against his legal 
representatives or assigns (not being assigns for valuable consi- 
deration), for the purpose of following in his or their hands such 
property, shall be barred by any length of time.” Was the 
property vested in trust for any specific purpose so that the 
other heirs of Mohamed Ali as subsequent beneficiaries could 
enforce their claim against Rashid Khan or his legal représenta- 
tives ? It is obvious that the property did not so vest, and there 
is no other provision in the Limitation Act which in the event 
of Rashid Khan having held the property exclusively and as his 
private property for more than 12 years, would save their claim 
from being barred. 

As bearing upon the question what may be the true charac- 
ter in which Mahomed Ali and Rashid Khan held the property, the 
learned counsel for the appellant has called our attention to the 
evidence of Harish Chander Sircar examined by the plaintiffs as 
showing that there were six separate funds, first the fund of the 
Towliat (deed of wakf) of Dihi Kholabaria, secondly, the fund 
of Towliat of Taraf Purn Khalas, that is, the property covered 
by the wakf executed by Mahomed Ali, thirdly, the fund of the 
Towliat for charitable purposes, fourthly, a personal fund of 
of Rashid Khan; fifthly, a fund of Hami4pur, that is, the pro- 
perty obtained by Heba by Asirunnessa, the wife of Rashid Khan 
and sixthly, a fund of the paternal property held jointly with 
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24th June 1897, the appellant Alamgir was substituted if his 
place. His written statement was filed on the sth August 
1897. On the 8th November 1897, Irshad Khan offered to file 
the documents mentioned in the said list, But with the excep- 
tion of a certain document, the rest were not accepted by the 
Subordinate Judge. On the 18th November 1897, Irshad Khan 
put in another petition offering to produce the same documents , 
which had been refused, stating at the same time that there 
could be no doubt in respect to the genuineness thereof, -most 
of them being either registered documents or certified copies of 
decrees and judgments of courts, but the Subordinate Judge 
rejected the application upon the ground that they should have 
been produced when ordered to be filed, at any rate, when the 
wakfnamas were produced which, we may here state, was on the 
gth August 1897. On the next day, the defendant No. i 
presented a petition asking that Irshad Khan who was present 
in Court might be called upon to produce the account papers 
and other documents which he had with him, as such documents 
would show what the-title was under which Dost Mahomed- and 
Mahomed Ali held the properties. The Subordinate Judge, 
however, rejected the petition upon grounds somewhat different 
from those he had given for his order of the preceding day. 
But still it is quite clear that Nur Mahomed never called for the 
account papers in proper tlme, and Irshad Ali did not comply 
with the order of the Court of the 27th August 1895 in the 
matter of filing his documents. The Subordinate Judge would 
have perhaps exercised a better discretion if he had received 
the papers when tendered by Irshad Ali. We do not find, 
however, that the appellant has raised any ground of complaint 
on this head in his petition of appeal to this Court. But, 
irrespective of this, if the evidence of Harish Chandra Sircar 
which has already been referred to, be true—ang there is-no 
reason to distrust it—the khairati khataif produced, could not 
have improved matters, for, they would only show that one 
fourth of the proceeds of the property was applied towards 
the maintenance of the mosques &c., &c. Indeed, in the petition 
presented by the defendant on the 19th November 1897, the 
account papers &c., were sought to be put in for the purpose 
of showing what the title was upon which Dost Mahomed and 
Mahomed Ali held the properties ; and there can be no doubt 
that they ostensibly held them as wakf; bute there was no 
Suggestion -whatsoever in the Court below, so far-as ‘we can 
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gather, that ahy more than one fourth of the profits was devoted sicker 
towards religious and charitable purposes. Under these circums- 1902, 
tances, we are unable to accede to the argument that has been 
made that the absence of the account paper has prejudiced the A ae 
defendant’s case and there is no just reason why we should Khanum. 
comply with the request made by the learned counsel to us in Ghose, ‘I. 
the course of the hearing of the appeal that those: documents — 
_ should now be called for. 

The next question that we have to consider is whether the 
suit is bad for multifariousness, that is, for misjoinder of parties 
and causes of action. It arises from the fact that the plaintiffs 
joined in the suit as defendants various persons who claim under 
alienations made by Nur Mahomed. The Subordinate Judge 
has held that the suit is bad for misjoinder against the alienees 
but not against those who contest the plaintiff's claim by right of 
inheritance. He has accordingly disallowed the claim as against 
those alienees. We think that the Subordinate Judge has taken the 
ris urse in the circumstances of the case and that he was not 
bound to have dismissed the suit upon the ground of misjoinder ; 
and, so far as the parties to this appeal are concerned, we do not 
think that the suit is liable to be dismissed upon that ground. 

The next question that we have to consider is whether the 
suit is bad and defective for non-joinder of necessary parties. It 
appears that several creditors of the plaintiff's father were not 
made defendants in this suit and also some of the alienees, and 
the suit being one for administration and for the determination 
of: the rights and interest of all the parties concerned, the 
Subordinate Judge has held that no order for administration 
ought to be made in this case, but that the plaintiffs suit for 
possession of their share in the property under the law of inheri- 
tance can well be maintained, all the heirs of their father being 
parties to the guit. It has, however, been contended that all the 
heirs of Dost Mahomed and Mahomed Ali not having been made 
parties to this suit, no determination of the question as to the 
shares which the plaintiffs are entitled to can be arrived at, and 
hence the suit is bad. It will be observed that the plaint treats the 

- properties as propertiesof Rashid Khan and all the heirs of that 
person have been-made defendants. It appears, therefore, that 
the suit is maintainable. The matter would, however, be 
different, if any of te heirs of Dost Mahomed or Mahomed Ali 
who have an interest in any of these properties had not been 
made parties, and that is a question which we must consider, 
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We have already indicated our opinion that the whole 
scheme of the three wakfnamas executed by Dost Mahamed and 


‘Mahomed Ali was that the properties covered by the two wakfs 


by Dost Mahomed should be in the exclusive possession of the 
eldest male member of the family, while those comprised in the 
other wakfnama by Mahomed Ali should be also in the possession 


.of the eldest male. member of the family, but subject to this that 


the profits thereof should be equally divided amongst the male 
members, This was, indeed, a family settlement for the benefit 
of the male members of the family coming in after Mahomed Ali, 
We have already stated that all’ these properties were in the 
exclusive possession, in the first place, of Mahomed Ali, and then 
of Rashid Khan, So far, however, as the properties covered by ~ 
the two wakfnamas executed by Dost Mahomed are concerned, 
Rashid Khan -became exclusively entitled thereto under the 
wakfnamas themselves and by adverse possession. But this was 
not-the case as regards the properties covered by ‘the other 
wakfnama. In respect thereto he held them not only for his 


‘own benefit, but also for the benefit of the other heirs of 


Mahomed Ali. He was in possession as trustee for all of them, 
That being so, his position was not adverse to the other sons of 
Mahomed Ali, We have already indicated that the three 
wakfnamas in question were apparently consented to by’ the 


© other heirs of Dost Mahomed, they having been provided for by 


grants of other properties, and they having not made any claim 
thereto since the death of Dost Mahomed which took place 
in 1864; and so far as the heirs of Mahomed ‘Ali other than 
the male heirs are concerned, they do not seem to have made 
any claim to any portion of the properties covered by the 
wakfnamas executed by him (Mahomed Ali), No doubt, there 
was asuit by Amatul Batul Khatun, one of the daughters of 
Mahomed Ali, but all that she recovered under the decree of the 
Court below was her share in the properties other than those 
covered by the three wakfnamas; and ultimately the suit and 
the appeal preferred by her to the High Court were withdrawn 
against all the defendants save and except Nur Mahomed Khan 
and Irshad Ali Khan :—These two persons were the only sons of 
Mahomed Ali, and Irshad Ali is a defendant in this suit, and all the _ 
heirs of Rashid Khan are also parties, so that we are in a position to 
determine what may be the share of the plaintiffs in the properties 
covered by the wakfnamas executed by Mahomed Ali Khan. We 
hold that the suit is not bad for non-joinder of necessary parties, 
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: Upon the question of limitation that wag raised, all that we 
need say is that the suit having been brought within 12 years of 
the death of Rashid Khan is amply within time. And as to the 

-question of limitation under article 91 of the Indian Limitation 
Act raised on the ground that the plaintiffs could not get any 
relief in this case without setting aside the wakfnamas, we desire 
to say that if the wakfnamas were invalid in law, the plaintiffs 
were not called upon to set them aside, and also because they 
Were no parties to those transactions, 

There is only one other point, and that may be taken to be 
the last point raised before us that we need notice, namely, as to 
the decree made by the Court below for mesne profits in the 

“absence of some of the alienees of certain portions of the pro- 
perty, As we understand the decree of the Court below, it is a 
decree for such properties only which are either in the khas 
possession of the defendants 1 and 5, or in their constructive 
possession through lessees, and not in the hands of the alienees. 
That being so, there isno reason why a decree for mesne profits 
should not follow as against the said defendants rand 5. We 
accordingly overrule this contention, But it must be understood 
that we decide in this case no question as to the validity of the 
alienations or of the leases granted to the said lessees, who have 
been dismissed from the suit merely upon the ground of misjoinder, 


The Court below has given to each of the plaintiffs a decree, 


for 1 anna 11 gds, 4 dantis share of the properties decreed, This 
would be their proper share, so far as the properties covered by 

“the two wakfnamas executed by Dost Mahamed are ‘concerned, 
but not so far as regards the properties covered by the Wakfnama 
executed by Mahomed Ali, We think that what each of the 

` plaintiffs can get in those properties is one half of that share, 
they being divisible between Rashid Khan and Irshad Ali under 
the terms of the wakfnama executed by Mahomed Ali, 

We desire here to state that, in the ground of appeal 
preferred to this Court, no question as to the shares in regard to 
the properties covered by Mahomed Ali’s wakf was raised, But 
the question as to the shares was generally discussed at the bar, 
and we do not think it would be right to give the plaintiffs a 
decree for the full share decreed by the Subordinate Judge if 
upon the face of the proceedings in this suit, they are not entitled 
to that share, 

We accordingly” direct that the decree of the court below 
be modified as regards the shares allowed to the plaintiffs in the 
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properties covered by the wakfnama executed by Mahomed 
Ali. 


We -then come to deal with ae No. 26 preferred by 


“Irshad Ali Khan. As already stated, the learned counsel’ on his 


behalf has not questioned the propriety of the conclusion of the 
Court below as to the invalidity of the wakfnamas. The only 
point he has presented is that, upon a fair construction of the 


` wakfnamas, the plaintiffs are not entitled to the shares that they 


claim, it being contended that Irshad Khan was entitled to one ` 
moiety of the properties covered by all the wakfnamas, and Rashid 
Khan to the other moiety. We are unable to accept this conten- 


' tion as correct, except as already indicated in the judgment we 
have already delivered. 


_ Astothe question of shares that the plaintiffs ar are entitled 
to, we have already dealt with it in the other appeal. It 


` appears, however, that Irshad Ali Khan has come to a compro- 
- mise with three of the plaintiffs, namely, Kamrunnessa Khatun, 
` Serajunnessa Begum and Najmunnessa Begum, but not with 
_ the 4th plaintiff Mussamut Badrunnessa Begum. The result, 


therefore, is that, upon the question of shares, the appeal will be 


` allowed so far as it affects the plaintiff Mussamat Badrunnessa 
` Begum so as to cut down her share in the properties covered by 
“the wakfnama executed by Mahomed Ali to one-half of what 

“ the Subordinate Judge has allowed. The „appeal in other res- 
` pects will be dismissed, 


The appellant in appeal 216 must pay the costs of the res- 


’ poridents. In regard to appeal No. 26, we direct that each 
_ party do bear his own costs. 


N. K. B. . E allowed ; Tareks modified. 


Vou, IV Ha court. 


Before Sir Francis W. Maclean, K. C. 1. E, Chief Fustice and 
Mr. Fustice Mookerjee. 


DURGA CHARAN PATHAK AND OTHERS 
1 v. 


RAJABALA DEBI.* 
Offering —Saorifice—Suit for offering, maintainability of. 


Å 


A and B were the owners of a zemindari within which was an idol X. 
According to an immemorial custom, the flesh of the first goat offered to X by 
the søbaits was taken by the zemindars. Upon the death of A, the sebdaits 
refused to allow his representative C to have a share of the goat, C sued for 
declaration of right to share in the flesh of the sacrificial goat : 

Held, that the suit was maintainable. 


Suit for declaration of right, perpetual injunction and 
damages. i 

Appeal by the Defendants. 

The suit out of which this appeal arose was brought by the 
plaintiff Rajabala Debi on the following allegation : That the 
worship of the deity Sri Sri Ishur Dharmaraj was carried on at 
Bhabanandapur from very ancient times ; that the zemindars 
of the village, namely, the father and uncles of the plaintiff were 
the maltks of the puja held on full moon day in the month of 
Baisakh every year, on which occasions, the first animal sacrificed 
isa goat offered by the sebaits under arrangement with the 
zemindars ; that the plaintiff was the heiress to her father, and 
at the time of her marriage, her uncles gave her the right to get 
the goat after sacrifice, and that she had been receiving it for 
upwards of forty years ; that when according to custom, she 
demanded the goat on the full moon day in Baisakh 1309, the 
defendants denying her right forcibly took away the goat. She 
prayed for a declaration of her right to get the goat after sacri- 
fice, for a perpetual injunction restraining the defendants from 
interfering with her right, for damages and other relief. 

The defendants to the suit who were the sedatts of the deity 
and some of their servants denied the plaintiff's right, and further 
pleaded, that the suit could not be maintained iri the absence of 
the plaintiff's co-sharers in the zemindari. 

The Munsif decreed the suit. On appeal, the Subordinate 
Judge found that the goat offered on the particular day was 
purchased with funds belonging to the deity, that the zemindar 


e : 

# Appeal from Appellate Decree No. 1650 of 1904 against the deerce of 
Babu Hari Prasad Was, Subordinate Judge, Birbhum, dated the 18th April, 
1904, affirming that of Babu Rakbal Chandra Basu, Munsiff, Suri, dated the 
20th August, 1803. : 
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used to get it, that the plaintif had been receiving the carcass 
of the goat for the last 30 or 40 years, and that the right claimed 
by the plaintiff could be supported as a customary right on the 
authority of the case of Kali Kanuta Surma v. Gouri Prosad 
Surma Bardeuri (1). He accordingly affirmed the decision of 
the Munsif. It was found that the plaintif owned a 4 annas 
share in zemindari right and a 5 annas share in putni right. 


The defendants appealed to the High Court. 


Dr. Sarat Chandra Banerjee for the Appellants :—The case 
relied on by the Subordinate Judge has no application to this 
case, There the plaintiffs claimed the offerings as appurtenant 
to an office which they and the defendants jointly held. The 
plaintiff in this case does not hold any office in connection 
with the worship of the deity. The animal, before it is sacri- 
ficed, is purchased with funds belonging to the deity, and after 
sacrifice, would continue to be the property of the deity and 
would prima facie be at the disposal of the sebatts. No fact has 
been found which can operate to transfer this prima facie right 
from the deity to the plaintiff. The right claimed by the plain- 
tiff can only be based on custom ; no definite custom is pleaded 
and no definite custom is found ; the only finding of fact, namely, 
that the plaintiff had been receiving it last 40 years is not in law, 
sufficient to establish a custom : a custom that the zemindar of the 
village should receive the offering cannot reasonably be presumed, 
as the zemindar may happen to be a non-Hindu, and it would be 
hard to compel the sedarts to make over the offering to a non- 
Hindu to whom it may be an abomination ; moreover, a custom 
that the zemindar is to get it cannot authorize the plaintiff who 
is only a co-sharer in the zemindary to take it; her receiving 
it would amount to a discontinuance of the custom. Distri- 
buting offerings amongst particular Brahmin families is a very 
usual practice, but it is never contemplated that legal rights or 
liabilities are thereby created. The sedazts are under no legal 
obligation towards the plaintiff to make any offering at all. 


Babu Dwarka Nath Chakravarti (Babu Nalini Ranjan 
Chatterjee with him) for the Respondent :—It has been found 
that the right to receive the goat is with the zemindars who are 
the plaintif and her uncles, who do not object to the plaintiff 
receiving it. She had been receiving it for athe last forty years, 
but the defendants had no right to withhold it. 


(1) (1890) I. L, B. 17 Cale, 908, 


Vou. IV,):-: HIGH COURT. 


Dr. Sarat Chandra Banerjee in reply. 
The judgment of the Court was delivered by 


Maclean C. J.—I think this appeal must fail. The view 
I take of it is shortly this: It has been practically found by 
both the lower Courts that the goat, or I should perhaps say, the 
carcass of the goat after sacrifice, which is the subject of contro- 
versy in the suit, belonged to the zemindars. It is quite clear 
that for some 4o years, the plaintiff has had this goat, given to 
her after the sacrifice by her father and her uncles who were the 
then zemindars. The father is now dead, and the plaintiff is 
entitled to his share, a substantial-one, in the zemindari. It 
might perhaps be said, if she were only claiming as under a gift 
from her father and uncles, that the gift could only last during 
the life time of the father and not after his death. But, I think 
the true position is this: If, as I have said, the goat after sacri- 
fice belonged to the zemindar, as we think must be taken to be 
the case, it should now belong to the plaintiff’s uncles and herself, 
they being the present owners of the zemindari. If that is so, 
inasmuch as the uncles raise no objection to the plaintiff having 
the goat, the only persons complaining being the sedatts, the 
goat being the property of all the zemindars including the 
plaintiff, and as the uncles do not object, I do not see why she 
should not be entitled to bring this suit and obtain the reliet 
she claims. I prefer to rest the case upon this footing rather 
than upon that of the lower appellate Court, which, perhaps, is 
open to some criticism. This appeal must fail and be dismissed 


`~ with costs. 


Mookerjee J.—I agree. 


M. M. C. Appeal dismissed. 
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Before Sir Francis W. Maclean, K. C. T. E, Chief Justice and 
Mr. Fustice Mookerjee. 


ROHINI KUMAR PANJA AND OTHERS. 
v. 
RAGHU NATH DAS AND OTHERS.* 
Sebait—Suit to set aside decree—Fraud—Limitation Aot, Soh, IT, Art. 95. 
When a sebait of debutter property sues to set aside, on the ground of 
fraud, a decrees based on a mortgage executed by his predecessor, the rule of 
limitation applicable is that prescribed by Art. 95, Sch. II of the Limitation 
Act; if the suit is brought within three years of the appointment of the 
plaintiff as sebait, it is in time. 
Appeal by the Defendants. 
Suit to set aside a mortgage decree and the sale thereunder, 
on the ground of frand. 


The material facts appear from the judgment. 

Babus Dwarka Nath Chakravartt and Mohini Mohan 
Chatterji for the Appellants. 

Babus Golap Chandra Sarkar and fe Chatterjee 
for the Respondents. 


The judgment of the Court was delivered by 


Maclean C, J.—The first question which arises upon this 
appeal is whether or not it is competent to the plaintiff to main- 
tain this suit. The suit is one of the class so very familiar to 
this Court where the sebait of an endowed property seeks to 
set aside a sale under a decree made in a mortgage suit on the 
ground that the previous sebazt had no power to deal with the 


` property-in the manner he did. 


The first question is, whether the plaintiff is the sebatt of 
the idol and of the property. It has been found that, in point 
of fact, he is. It may be, as pointed out by the lower appellate 
Court, that the deposition of the previous sebatt Bharat Das 
and the appointment of the plaintiff as sedari by the Rajah of 
Bistupore was not valid. But it is quite clear upon the findings 
that the plaintiff was the only chela of Bharat Das and prima 
facte, therefore, he would be entitled to succeed. We think, 
therefore, that he can maintain the suit. 

The next question is whether the plaintiff is barred by 
limitation. His case is not that the mortgage was fraudulent 


* Appeal from Appellate Decree No. 1847 of 1904 against the d f 
A. C. Sen Esq, District Judge, Bankura, dated the ne afi h Jane 1904, atiien lie 
that of Babu Jogendra Nath Ghose, Subordinate Judge, ee. dated the 
16th March 1903, t 


Vou. IV.) HIGH COURT. 


and collusive but that the decree was. The lower appellate 
Court found that there was no necessity for the mortgage, but 
it has not found whether the decree—and this goes to the very 
root of the whole matter—was fraudulent or collusive. If it 
found, that the decree was fraudulent or collusive, then it would 
not be binding on the plaintiff; but if those elements do not 
exist, then we think, that on the authority of the case of 
Prosunno Kumari Debya v. Golab Chand Baboo (1), and I 
specially refer to the passage at page 153—it would be binding 
on the idol’s estate. Both the Courts have found that no legal 
necessity existed for the mortgage. The case must, therefore, 
go back to have the issue determined whether or not the decree 
was fraudulent or collusive. 

On the question of limitation, article 95 applies. The 
plaintiff cannot be barred, as he was not appointed sedast until 
within 3 years of the institution of the suit, and, therefore, as 
sebatt, could not have had any knowledge of the alleged fraud 
before that period. With this intimation of our opinion, the 
case must go back and the costs will abide the result. 

Perhaps I ought to add, to prevent any further litigation, 
that if it be found that the decree is fraudulent or collusive, the 
plaintiff must succeed. If the opposite is found, then the 
suit must fail. 

M. M. C. | Appeal allowed : case remanded, 


(1) (1875) L. R, 2 I. A. 145; 14 B. L. R. 450, 


Before Sır Francis W. Maclean, K. C. 1, E., Chief Justice and 
Mr. Justice Mookerjee. 


TARA CHAND MARWARI AND OTHERS 
Vv. 
RAM NATH SINGH AND oTHERS.* 


Additional Subordinate Judge—Abolitiqn of Court—Bengal, W.-W. P. and 
Assam Civil Courts, Aot (XII of 1887), Seo 17— Ewecution, application for. 


A decree was made by the Court of an Additional Subordinate Judge, 
Subsequently, another Additional Subordinate Judge was appointed : 
Held, that application for execution of the decree passed by the former 


Additional Subordinate Judge must be made to the permanent Subordinate 
Judge. 


* Appeal from Order No. 475 of 1004, against the order of Babu Mati Lal 
Haldar, Subordinate Judge, Bhagalpur, dated the 24th September, 1904, 
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Appeal ‘by the J udgment-debtor. 

Proceedings in execution of a decree. 

The material facts appear from the judgment. 
Babu Fotendra Nath Ghose for the Appellant. 
Babu Khetra Mohun Sen for the Respondent. 
The judgment of the-Court was delivered by 


Maclean C. J. 
dinate Judge of Monghyr who pased this order had jurisdiction 
todo so. I think he had. 

The facts are these : Apparently, an Additional Subordinate 
Judge was appointed, and he passed the decree which is now in 
course of execution. That Additional Court had ceased to 
exist and eased to have jurisdiction i in respect of the case when 
the application for execution was made. That being so, having 
regard to section 17 of the Bengal, North Western Provinces 
and Assam Civil Courts Act (XII of 1887), the business which 
had been assigned to that Additional Subordinate Judge was 
presumably transferred to the Subordinate Judge, and he would 
then be the proper person to deal with it. Some Judge must’ 
deal with it. The fact that, later on, another Additional -Subor- 
dinate Judge was appointed, cannot affect the question, unless 
it be shown that this particular case had been assigned to him. 
This has not been shown. 


The appeal must, therefore, fail and be dismissed with sate 
two gold mohurs, 





M. M. C. Appeal dismissed. 


Vor. IV.] HIGH COURT. 


Before Sir Francis W. Maclean, K. C. T. E.. Chief Justice and 
Mr. Justice Mookerjee. 


RASHBEHARI SINGH 
v. 
iTHAKUR JOYNANDA SINGH AND OTHERS*. 
Civil Procedure Ooda (Aot XIV of 1888), Bao, 244—Deoree, validity of —Eseow- 
tion of decree, scope of. 
No question touching the validity of a decree can” be raised in the course 
of proceedings in execution of that decree. 
Appeal by the Objector. 
Proceedings in execution of a decree. 
The material facts appear from the judgment. 


Mr. Casperss and Babu Jogesh Chunder Dey for the Appellant. 
Babus Umakali Mukherjee, Pramatha Nath Sen, Joy Gopal 
Ghosha and Khetra Mohan Sen for the Respondents. 


The judgment of the Court was delivered by 


Maclean C. J.—This appeal must fail. It is an appeal from 
an-order made in execution of a certain decree dated the 26th 
March 1902. The objector is defendant No. 2, who is the son of 
defendant No. 1, and the objections taken relate not to the 
execution of the decree, but to the validity of the decree itself. 
The objections are summarized in the petition of the present 
appellant to be found at p. 7 of the paper book. I have read 
them and they all seem to refer, as I have stated, to the question 
of the validity of the decree. But it has been decided recently 
in a case to which I was myself a party, the case of Hassan Ali 
v, Gauzi Ali Mtr, (1) that you cannot go behind the decree in 
proceedings under section 244, Code of Civil Procedure. Proceed- 
ings under that section pre-suppose and proceed upon the 
footing of the existence and validity of the decree. That is the 
view taken by the Deputy Commissioner of Hazaribagh, and that 
seems to me to be the correct view. This appeal must, therefore, 
fail and be dismissed with costs five gold mohurs. 

We allow the mortgagee, who has separately appeared, three 
gold mohurs as costs. 


M. M. C. Appeal dismissed. 


s Appa from Order No, 248 of 1904, against the order of H, Foster, Esq. 
District Judge, Haxaribagh, gated the 22nd April, 1904, 


© (1) (1908) L°L, R. 81 Cale, 179. 
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Before’ Fustice Sir Chunder Madhub Ghose, Kt, Acting Chief 
Sustice and Mr. Fustice Caspersz. 


DIGAMBARI DEBI 
v. 
DHAN KUMARI DEBI AND OTHERS*. 
Transfer of Property Act (IV of 1882), Bse. 39—' With the intention of dafeat- 
ing such right, meaning of —Right to maintenance—Charge, 


The words “with the intention of defeating such right” in section 39 of 
the Transfer of Property Act involve the idea of a fraudulent intention to 
deprive the maintenance-holdor of her right and of bad faith in the transaction. 


Where there is no specific charge for maintenance upon the property sold, 
the case does not come within the scope of section 89, merely because the effect 
of the transaction isto deprive the maintenance-holder of her right to realize 
her maintenance from the particular property, 


Ram Kumar v. Ram Dai (1) followed. 


` Appeal by one of the Defendants. 
Suit to enforce a right to maintenance. 


The facts and arguments appear fully from the judgments. 
The jadgment of Geidt, J., appealed from was as follows :— 


Geidt J.—The plaintiff is the widow of one of four brothers 
who were joint in property. After the death of the plaintiff's 
husband, the other three brothers divided the joint properties 
amongst themselves, and each of them agreed to pay a sum of 
Rs. 4 a month, that is, Rs. 12 in all to the plaintiff. Subsequently 
a second brother, the husband of Nabin Kumari, died and after 
his death, she sold some of her properties to the defendant No. 3, 
and defendant No. 3 again sold it to defendant No. 4, who is the 
appellant before me. The present suit is brought to enforce the 
plaintiff’s right to maintenance in respect of the Rs. 4 a month 
which Nabin Kumari’s husband had guaranteed to her, out of 
the property which Nabin Kumari had alienated, and which is 
now in the possession of defendant No. 4. 

Both the Courts below have decreed the claim of the plaintiff, 
holding that the intention of the sale of Nabin Kumari was to 
defeat the plaintiffs claim to maintenance from the property 
sold by Nabin Kumari. f 


* Appeal No. &5 of 1906 under clause 15 of the Letters Patent, against the ` 
decision of Geidt J, in Appeal from Appellate Decree No 267 of 1905, against 
the decision of Babn Aghore Chandra Hazra, Adgitional Subordinate Judge, 
Burdwan, dated the 18th November 1904, confirming that of Babu Amirta Lal 
Palit, Munsiff, Burdwan, dated the 28th July 1903, e 


(1) (1900) I, L. R. 22 AN. 326, 


Vor. IVJ HIGH COURT. 


A great deal of discussion has taken place before me as to 
whether a widow's right to maintenance is a charge upon the 
, property left by her husband. But it appears to me, that into 
that question I need not enter, and that the findings of fact in 
this case conclude this appeal. The lower appellate Court, from 
the wording of the kobala itself, has found that there was an 
intention to defeat the plaintiff's claim, and as the purchaser took 
the property with notice of such intention, the property must be 
made liable for the maintenance charge. It has been argued 
that the clause on which the Subordinate Judge bases his finding 
is not sufficient to warrant the conclusion that has been drawn. 
The point is not free from difficulty. When Nabin Kumari sold 
the property to defendant No. 3, she recited the agreement 

_ that had been entered into by her late husband and his two 
brothers as regards the plaintiff’s maintenance. She recites the 
fact that in accordance with that agreement, she had been paying 
the allowance due from her and promises for the future to pay 
that allowance. Then she says that the property which I now 
sell to you will have no connection with that allowance. The 
right to maintenance is fully acknowledged, and that Nabin 
Kumari did not intend to defeat the plaintiff's right to that 
maintenance is clear from the fact, that from the date of that 
conveyance down to her death which occurred about nine years 
later, she always paid up the amount which she promised to pay. 
But this consideration does not entirely dispose of the question, 
for the plaintiff not only had a right to maintenance, but she had 
aright to maintenance out of the property which was being 
divided amongst the brothers when they entered into this 
agreement. 

The clause however in the conveyance which I have quoted 
expressly endeavours to free the property that was being sold 
from any liabilivy for that maintenance. I donot think I can 
hold that the Subordinate Judge was wrong in law in inferring 
that the object of the deed was to defeat the plaintiff’s claim to 
maintenance from the profits of the property which was being 
conveyed to defendant No. 3, and subsequently conveyed to the 

: appellant. On this finding, section 39 of the Transfer of Property 
Act applies and the plaintiff's right may be enforced against the 
transferee as he had express notice of the intention. In this 
view of the matter thé’appeal fails and is dismissed with costs. 

The defendaht then preferred this appeal under clause 15 
of the Letters Patent. 
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CIviL, Babus Nalini Ranjan Chatterjee and Khetra Mohan Sen for 
1906. the Appellant. f 
Di ramban Debi Babu Hemendra Nath Sen for the Plaintif, Respondent. 


v. i Babu Fadunath Kanjilal for the Defendant No. 3, Respon- 
Dhari Kumari Debi. dent. 


July, 31. The judgment of the Court was delivered by 


Ghose Č. J.—This is an appeal under clause 15 of the 
Letters Patent from a judgment of Mr. Justice Geidt, affirming 
` that of the Court of appeal below. The question raised before . 
us—and it is the same question that was raised before Mr. Justice 
Geidt—is not, as that learned Judge has stated, free from 
difficulty. In order to understand what the precise point is, 
it is necessary to state some of the facts: Gurudas, Kalidas, 
Durgadas and Paresh Nath were four brothers living together 
as members of a joint undivided Hindu family governed by the 
Mitakshara School of law. Kalidas died leaving the plaintiff 
as his widow, the result being that the undefined interest which 

e  Kalidas had in the joint family property survived in his three 
brothers; and these three brothers, as it appears from the 
judgment of the Munsiff, as also from that of the Subordinate 
Judge in appeal, came to,an agreement with the widow of 
Kalidas that each of them should pay to the plaintiff Rs. 4 a 
month by way of maintenance. Subsequently, Gurudas died 
leaving his widow Nobin Coomari, and this lady sold one of 
the family properties, or rather her sliare in it, to the defendant 
No. 3 in January 1888, and this defendant subsequently sold 
the property to the defendant No. 4. In the kobala that was 
executed by Nobin Coomari in favour of the defendant No. 3 
the following clause was inserted :—" And during the life time 
of my husband, he and his two other full brothers agreed to 
pay to their deceased brother's wife Dhan Kumari Bibi a monthly 
allowance of Rs. 12 at Rs. 4 each. The said Dhah Kumari Bibi 
will accordingly réceive from me the said monthly allowance of 
Rs. 4, and I shall separately pay her the same. The mehal sold / 
will not be subject to any charge of the said monthly allowance.” 
It appears that, during all these years, the plaintiff had been, 
as a matter of fact, receiving her maintenance from Nobin 
Coomari ; and the question has now been raised whether, for 
the recovery of the maintenance due to the plaintiff, and which 
Nobin Coomari, the widow of Gurudas? agreed to pay, the 
property now in the hands of defendant No” 4 under the sale 
effected by that lady, is chargeable. Both the Court, of appeal 


Vou. IV.] HIGH COURT. 


below and also Mr. Justice Geidt, as we gather from his judg- 
ment, have proceeded upon the clause in the bill of sale to 
which we have already referred, in holding that, under section 39 
of the Transfer of Property Act, the plaintiff is entitled to 
receive her maintenance from the property now in hands of 
defendant No. 4, because the conveyance executed by Nobin 
Coomari was with the intention of defeating’ the right which 
existed in the plaintiff. Wedo not understand that Mr. Justice 
Geidt has proceeded upon any other consideration than the 
consideration to which we have just referred. According to the 
view that has been accepted by him, the clause in question in 
the kobala expressly endeavours to free the property that was 
being sold from any liability for the maintenance due to the 
plaintiff, and that being so, the provisions of section 39 of the 
Transfer of Property Act apply, so as to enable the plaintiff to 
enforce her claim against the transferee, he, the transferee, 
having had express notice of that intention. We observe that 
- the learned Judge has declined to go into the question which 
was raised before him, namely, whether the widow’s right to 
maintenance is a charge upon the property left by her husband 
because, in this view of the matter, it was not necessary to enter 
into that question. 

Section 39 of the Transfer of Property Act runs as follows :— 
t Where a third person has a right to receive maintenance or a 
provision for advancement or marriage from the profits of 
immovable property, and such property is transferred with the 
intention of defeating such right, the right may be enforced 
against the transferee, ifhe has notice of such intention or if 
. the transfer is gratuitous, but not against a transferee for con- 
sideration and without notice of the right nor against ‘such 
property in his hands.’ Now, what is the meaning of the 
expression "and such property is transferred with the intention 
of defeating such right”? Does it mean to include every transac- 
tion, the effect of which is to deprive a party, who is entitled 
to realize his or her maintenance out of the profits of an immov- 
able property, of the power to realize the same from such immov- 
able property, or does it mean to refer to such transaction only, 
the object of-which is to deprive the maintenance-holder of 
his or her right to maintenance by reason of the transactions 
effected? In cases gyhere an immovable property is specifically 
charged with mgintenance, the question which has been raised 
in this -case would not arise, but it would arise in a case where 
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there is no specific charge, and where the maintenance-holder 
has, as it were, a general right to realize his or her maintenance 
from the profits of certain immovable properties. We wish it 
very much, that the learned Judge had gone into the question 
whether there was any charge in the hands of the plaintiff 
in respect of the particular property which was transferred ' 
by Nobin Coomari to the defendant No. 3; and, if he had 
found that there was such a charge, we would have been relieved 
of the necessity of considering the matter any further ; for the 
defendant No. 4 having taken the conveyance subject, as it were, 
to such charge, would be bound to pay the maintenance claimed by 
the plaintiff or rather, the property in his hands would be answer- 
abie for the same. 

The law upon the subject, whether there is a specific charge 
in the hands of a miaintenance-holder, such as the present 
plaintiff is, was very fully considered by Mr. Justice West of the 
Bombay High Court in the case of Lakshman Ram Chandra 
Fosht x. Satyabhamabat (1) where it was laid down that, in the 
case of. a widow of an ordinary co-parcener as against the . 
surviving members of the joint family, her claim being strictly 
to maintenance only, regulated by the circumstances of the joint 
family, it appears that, although she may have her maintenance 
made a charge on property, yet, if she should refrain from that 
course, she leaves to the co-parceners an unlimited estate to 
deal with at their discretion and in good faith; and if there is 
an ample estate left out of which to provide for the widow or, 
if, knowing of a proposed sale, she does not take any steps to 
secure her own interest, no” imputation of bad faith or of 
abetting it can be made against the purchaser of a portion of 
the joint property. No doubt, in some of the earlier cases in 
this Court, for example, in the cases of KhAukroo Misrain v. 
JSF hoomuck Lall Dass (2) and Goluck Chunder Bose v. Ohilla, 
Dayee (3), a different view seems to have been adopted, but in 
a later case, Adhiranee Narain Coomary v. Ghoma Malee Pat 


Mahadat (4) decided by Jackson and D. N. Mitter J.J., the law 
was laid down rather differently from what was accepted in the 


two cases to which we have just referred. Mr. Justice Jackson, 
in delivering the judgment of the Court, among other matters, 
said as follows :—" It is not alleged (indeed the contrary appears 


(1) (1877) I. L. R. 2 Bom, 494. (8) (1876) 25 W, R. 100. 
(2) (1873) 15 W. R, 263. > ` (4) (1876) I. L, B. 1 Calo. 365, 


` 
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to be the case) that the defendant had any notice of the claini 
of the plaintiff to maintenance out of this property at the time 
when she purchased it, and the question, therefore, is whether, 


| in such circumstances, the plaintiff's family. and the property ` 


being subject to the Mitakshara law, a claim for maintenance 
would constitute a charge upon the immovable estate of her 
husband into whosoever hands it may have gone, and with or 
without notice of the claim, so that the defendant is liable to 
satisfy this demand. I have looked into all the authorities 
accessible to me, decided cases as well as works on Hindu Law, 
and I am unable to find any authority, either in accepted rule 
or in decision, which expressly bears out the plaintiff's conten- 
tion ;’ and so on. The law upon this matter seems to have 
been considered rather fully by the Allahabad High Court 
in two cases, Ram Kunwar v. Ram Dat (1), and The Bharatpur 
State v. Gopal Dat (2). In the first mentioned case, it was laid 
down that the maintenance of a Hindu widow is not a charge 
upon the estate of her deceased husband, until it is fixed and 
charged upon the estate by a decree or by agreement ; and the 
widow's right is liable to be defeated by a transfer of the 
husband’s property to a bona fide purchaser for value even 
with knowledge of the widow’s claim for maintenance, unless 
the transfer has further been made with the intention of defeat- 
ing the widow’s claim, The rule of law thus laid down was 
followed in the other case to which reference has been made. 
In this connection, we may also refer to the case of a Lakshman 
Ram Chandra v. Sarasvatibat (3), where it was also held that 
the maintenance of a Hindu widow is not a charge on any 
ancestral property in the hands of a dona fide purchaser. - 

In the present case, we have not before us any written 
agreement between the parties concerned, but we have it, upon 
the judgment of the Court of first instance, what the agreement 
really was, and all that we can gather from it is, that it was an 
agreement by the other members of the family who took the 
undivided interest of Kalidas under the law of survivorship, 
that each of them should pay a monthly allowance of Rs. 4 to 
. the plaintif. We'do not find that any specific charge was meant 
to`be created either upon the undefined estate left by Kalidas, 
or upon the entire estate belonging to the joint family or any 
„portion thereof. Ang we hardly think that the words in the 


(1) (1900) L L. Rè 22 AIL 926. 2 oon E L. B, 24 All 160, 
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bill of sale executed by Nobin Coomari in favour of the 
defendant No. 3 indicate that such charge really existed. It 
must be assumed that it was well-known to the parties 
that it was competent to the plaintiff to realize her 
maintenance from the profits of the immovable property 
in the hands of the other members of the joint undivided 
family, and the last passage in the bill of sale in question had 
reference to this matter; but it mever meant to indicate that 
there was any specific charge upon the particular property 
which was then being sold. If, then, there was no specific charge 
upon the property that was sold, the question arises whether 
this property was transferred by Nobin Coomari with the inten- 
tion of defeating the right which existed in the plaintiff to 
receive her maintenance from the profits of the immovable pro- 
perty in the hands of that lady. No doubt, if the efect of the 
transaction is, as it is said, to deprive the plaintiff of her right 
to realize her maintenance from this particular property, and 
if that is enough to bring the case within the scope of section 
39 of the Transfer of Property Act, the plaintiff is certainly 
entitled to maintain the decree which she has obtained ; but 
if the intention of Nobin Coomari was not to defeat plaintiff's 
claim for maintenance, the same result would not follow, though 
it may be that the defendant No. 3, in taking the conveyance, 
had notice that there was a right of maintenance existing in the 
plaintiffs, and also a general right of realizing her maintenance 
out of the entire property in the hands of Nobin Coomari, The 
words “ with the intention of defeating such right,” to our minds, 
involve the idea of a fraudulent intention of depriving the mainte- 
nance-holder of her right to maintenance. If such an intention is 
found to exist in this case, there can be no question that the trans- 
feree, if he had notice of such intention, cannot take the property 
except as subject to the liability of making gogd the mainten- 
ance out of the property in his hands. This question seems to 
have been discussed very fully in one of the cases to which we 
have already referred, namely, the case of Ram Kunwar v. Ram 
Dat (1). In p. 328, the learned Judges, when discussing the 
matter of the construction of section 39, expressed themselves 
as follows :—" As we read the section, a condition precedent 
to the enforcement of the right against the transferee in 
all cases is, that the transferor has ected in fraud of the 


e 
(1) (1900) I. L. B. 22 All, 326. 


Vor. IV.) HIGH COURT. 


person entitled to the right. The words “and such property 
is transferred with the intention of defeating such right” 
govern all that follows those words. Given a right to receive 
maintenance from the profits of immovable property, and given 
a transfer made with the object of defeating that right, the 
only transferee who can defeat the right is a transferee 
for value and without notice of the right. But where the 
transfer has not been made with such object, the right cannot 
be enforced against the transferee, although he had notice of the 
right. As observed in the commentaries of the Transfer of 
Property Act by Messrs Shepherd and Browne, something 
more than mere notice of the right has to be proved against 
atransferee, It must also be established that the transfer was 
made in bad faith, that is, with the intention of defeating the 
right. The reason for such a rule is not far to seek. A Hindu 
widow's right to receive maintenance has been held to bea 
right of an indefinite character: which, unless made a charge 
upon property by agreement or by a decree of Court, is only 
enforceable like any other liability in respect of which no charge 
exists (see the Full Bench decision in Sham Lal v. Banua (1). 
A right of such a nature shall not equitably be enforced against 
a transferee for value, unless the transfer was made in fraud of 
the right of maintenance.” We concur in these observations. 
Turning once more to the recitals in the deed of conveyance 
executed by Nabin Coomari, we find that she took upon herself 
the liability of paying the maintenance receivable by the plain- 
tiff, and all that she said was that the property which was going 
to be sold should not be held answerable for the same. We do 
not know whether at the time of this transaction there was 
enough property yet left in the hands of Nobin Coomari, out of 
which the share of maintenance receivable by the plaintiff from 
her could well be realized. This matter, we are of opinion, 
requires investigation and it should also be enquired whether, 
so far as the purchaser is concerned, he was aware that there 
was not sufficient property in the hands of Nobin Coomari 
to enable her to pay the maintenance receivable by the plaintiff. 
If the parties- concerned knew that there was not sufficient 
property then left in the hands of Nabin Coomari from the 
profit of which the maintenance could be realized, the con- 
veyance would cleafly be with the intentiog of defeating the 
right which existed in the plaintiff : We do not see how, with- 


: (1) (1888) PL R 4 All. 296, 
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out investigation into these matters, it could be held, merely 
upon the recitals in the conveyance executed by Nobin Coomari 
in favour of the defendant No. 3, that the intention was to 
defeat the right of the plaintiff. For these reasons, we are of 
opinion that the case should be sent back to the lower appellate 
Court for consideration of the question—and that would be'a 
question of fact—whether the alienation effected by Nobin Coomari 
was with the intention of defeating the right of the plaintiff, and 
whether the defendant No. 3 had notice of such intention. It is 
quite possible that evidence was not adduced by the parties, 


. having in view the true scope and intention of section 39 of the 


Transfer of Property Act. And we, therefore, direct that it will 
be open to the parties to adduce any fresh evidence which they 
may desire to adduce bearing upon the questions we have in- 
dicated ; and we may add, that with a view to determine these 
questions, it will be competent to the Court of appeal below to 
send down the record to the Court of first instance, or to deal 
with the matter itself, after receiving such evidence as the 
parties may adduce. Costs will abide the result. 

We have already indicated that it does not appear upon 
the record of this case, that there was any written agreement 
executed between the plaintiff and the other members of the 
family as to the payment of the maintenance. The learned 
vakil for the respondent has represented to us that his instruc- ` 
tions are that there was such an agreement, but that it was not 
produced for some reason or other. If that be so, it will be also 
open to the parties to produce such written agreement, if it 
is forth coming. l 

Costs will abide the result. 


N. K. B. Appeal allowed ; case remanded. 
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Before Mr. Fustice Rampini and Mr. Justice Woodroffe. 
MAFUZZUL HOSAIN 


CIVIL. 
v. 
BASID SHEIKH AND OTHERS.* 1208. 
“Mahomedan law— Alienation of minor's property by mother—Guardian, legal Hay 16, 23. 


and de facto—Alinur, benefit of —Justice, equity and good conscience— 
Ssoond appeal, questions of fact and law. 


Per Rampini J-—Whether a certain sale was for the benefit of minors or not 
is a question of fact, and the finding of the District Judge is conclusive on this point, 

Per Woodroffe J—The question can be dealt within second appeal. The 
facts must be accepted as found; but the question whether, assuming the 
facts to be true, the sale did or did not bind the minors is another matter, 
which can be dealt with, 

Per Curiam.—In the present case the sales were unquestionably for legal 
necessity and for the benefit of the minors. 

Although, under the Mahomedan law, a mother is not the legal guardian 
of the property of her minor children, yet when she, as in the present case, 
as the de faoto guardian, transfers such property actually for the maintenance 
of the minors and for other necessary purposes, manifestly to the benefit of the 
children, auch transfer is binding on the minors, 

Hasin Ali v, Mehdi Husain (1), Majidan v, Ram Narain (2) followed. 

Syodun v. Velayet Ali (3) referred to. 

Moyna Bibi v, Banka Bohary (4), Bhut Nath Dey vw. Ahmed Hossein (6) 
and Hxrbai v, Hiraji Byramji (6) distinguished. 

Per Woodroffe J.—Even if there were no such rule in Mahomedan law, 
. it would be enforceable as one of justice, equity and good conscience. The 
law relating to guardians is one which exists for the benefit of minors, and it 
would be inconsistent and unjust to aet up that law to defeat a transaction 
which in every respect falfils its object. 


Appeal by the Plaintiff. 


Suit for possession of land against transferees by the 
guardian.: i 


The materjal facts and arguments will appear from the 
judgments. 


Babu Sharat Chandra Roy Chowdhury for the Appellant. 
Moulvi Zahadur Rahim Zahed for the Respondent. 
ha G. A V. 
The following judgments were delivered : 
Rampini J.—The facts of the suit out of which this appeal May 23, 
arises are, that one Abadi died, leaving a widow, a major son, 


* Appeal from Appellate Decree No. 2902 of 1901, against the decree of 
Mr. Smither, District “Judge, Murshidabad, dated the 10th August, 1904 


reversing that of Babu Jgtindra Chandra Sen, Munsiff, Kandi è 
s 1008 gi À an, Munsiff, Kandi dated the 27th 


(1) (1877) I, L.R. 1 ALL 533. (4) (1902) L L. R, 29 Cale. 473. 
(2) (1908) I. L R. 26 All, 22. (5) (1885) I. L R. 11 Calc, 417. 
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a minor son and two minor daughters. The widow and major 
son sold two bighas of the land left by Abadi to one Bechu 
Sheikh in August 1897 and 4 bighas of the land to the same r 
person in June 1899. Subsequently, in February 1902, the 
minor son and daughters having attained their majority sold their 
share of the land amounting to 9 As. odd to the plaintiff who has 
now sued for possession. 

The lower appellate Court has dismissed the suit. The 
District Judge has held that the sales to Bechu Sheikh were 
good sales and conveyed the interest of the minors, as well as 
of the minor son and the widow. He has found that the sales 
were for legal necessity and for the benefit of the minors, and 
accordingly held that the plaintif took nothing by his purchase 
of February 1902. 

The plaintiff appeals. On his behalf it has been urged, (1) 
that the first kobala of August 1897 does not purport to convey 
the interest of the minors, (2) that the widow, though purporting 
in the second kobala of June 1899 to sell the interest of the 
minors, was not their natural guardian, and consequently had 
no right to convey their shares in the land, and (3) that the sales 
were not for the benefit of the minors. 

I do not think there is any force in any of these pleas. In 
the first kobala, there is, it is true, no mention of the minors’ 


_ shares in the land. The sale is, however, said to be made for 


the maintenance of and for the benefit of the minors. Then, 
the sale was of 2 bighas of the land, and the vendors, Abadi’s 
major son and widow had, it is admitted before us, a right to 2 
bighas and 10 cottahs of the land. So this sale is evidently good. 
The next sale took place in June 1899. The deed of sale 
of this date purports to convey 4 bighas of land and to be 
executed by the major son, Fakir Sheikh and Tinkari Bibi, 
Abadi’s widow, mother and guardian of the miner son and 2 
minor daughters of Abadi. It conveys 4 bighas of land and 
purports to have been executed to pay off debts and for the 
maintenance of the minors. Now, in these 4 bighas of land, 
the major son and widow had at least 10 cottahs, and the minors, 
3 bighas 10 cottahs; so whether the first kobala affected the 
minor’s share in the land or not, the second certainly did, 
provided the sale was made by a person who had authority to 
sell, and was for legal necessity and the benef, of the minors. 
The Judge of the Court below has foundethat the sales 
were for the benefit of the minors, being to pay off debt, in 


Vou. IV] HIGH COURT. 


consequénce of which the land might have been seized and sold 
at Court sales, and for the maintenance of the minors. He has 
entered into the circumstances of the family, and has shown 
that the sales were necessary. I see no reason to doubt the 
correctness of the Judge’s finding on this point, which moreover 
seems to me a finding of fact which binds us. 

The only point that remains to be considered is whether 
the mother had authority to convey the minors’ share. It is 
evident that according to strict Mahomedan law, she was not the 
minors’ natural guardian, The minors’ natural guardian was 
one of their paternal kindred. But their major brother was one 
of their paternal kindred. It is not shown, that they had any 
nearer paternal kindred than he. He was a party to both deeds, 
But it has been laid down in Mr. Justice Ameer Ali’s Mahomedan 
Law, vol II, p. 476, that if a mother deals with a minor’s estate, 
her acts, if they are to the manifest advantage of the children, 
should be upheld. So too in Macnaghten’s Precedents, p. 306 
and Shama Churn Sircar’s Tagore Law Lectures, p. 480, it is said 
that any one having the care of the person or property of a 
minor may enter into a contract on his behalf, where the profit is 
clear and certain or where it would be advantageous and not 
injurious to the ward. On this principle, in certain cases it has 
been held, that a de facto guardian, such as the mother, can 
alienate her minor childrens’ property for legal necessity and 
for ‘their benefit. Such sales have been held good in the 
cases of Hasan Ali v. Mehdi Husain (1), and Mayidan v. Ram 
Narain, (2), and the present case would seem to be on all fours 
with these cases. The case of Syedun v. Velayet Ait Khan (3) 
is also in favour of the validity of the sale. 

Stress has been laid on the case of Moyna Bibi v. Banku 
Behari Biswas (4), but that case would seem to be clearly disting- 
uishable from the present, for in that case, the alienation of the 
minors’ property was considered not to be for their benefit. 
In the case of Bhutnath Dey x, Ahmed Hosatn (5) there was held 
to be no urgent necessity for the sale. In Hurbat v. Hirast 
Byramji Shanja (6), the money raised by the mortgage was 
not raised for any purpose specially authorised by Mahomedan 
Law, and the purpose for which it was raised was not for the 
benefit of the minors. 

In these circumstances, I would dismiss the appeal with costs. 


(1) (1877) I, LeR. 1 All, 583. (4) (1902) I. L. R. 29 Cale. 473. 
(2) (1908) I. L. R, 26 All, 22, (5) (1885) 1. L. R. 11 Cale. 417. 
(8) (1872) 17 W. B, 239. (6) (1895) I, L. B. 20 Bom, 116. 
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Civit, Woodroffe J.—I do not myself think that the first convey- 
1906. ance of the 26th Sraban 1304 was intended to convey and did 
Mafuzanl Hosnin cOnVey more than the widow and her adult son’s shares. It 


certainly, however, conveyed their shares. The subject of this and 
the second deed was the same jama of 6 bighas, in which the 
widow and her adult son had shares amounting to 2 bighas and 
I0 cottahs. I think, it was intended by the first deed to dispose 
of the widow and adult son’s shares in the whole jama of 6 
bighas to the extent of 2 bighas, and that the remaining 10 
cottahs were sold by the second deed. In this view, the first 
sale was clearly good as to these two bighas, and the second, 
asto 10 cottahs. By the second deed, which was executed by 
the mother of the minors as their guardian, she sold “the whole 
of the minors’ shares of the said jama.” That is, 3 bighas and 10 
cotthas, The terms of the two deeds, in particular, the words 
quoted and the words “remaining shares” in the second deed 
referring to the shares of the mother and adult son shew, I 
think, that there is no ground for supposing that, assuming 
that the first deed dealt only with the shares of the widow and 
adult son, such shares were those belonging to them in the 2 
bighas, and not in the whole jama of 6 bighas. In other words, 
what was sold was not the widow and adult son’s shares of two 
bighas, but two bighas of the jama as and for their shares or 
rather part of their shares in the whole jama of 6 bighas. The 
result, therefore, of the two transactions is, that as regards 2 
bighas and xo cottahs, a good title admittedly passed to the 
defendant. 

Then as regards the 3 bighas and 10 cottahs, belonging to 
the minors which passed under the second deed of the zoth 
Assar 1306, there is no doubt, that the mother was not under 
Mahomedan law the guardian of the property of the minors, 
and therefore, she could not by any such title, convey the 
property. But in the first place, under Mahomedan law, the estate 
of a deceased person must be applied to the payment of his 
funeral expenses and debts before the heirs can make partition 
of it, Pathummabt v. Vittil, (1). The first deed recites that the 
father of the deceased was on his death indebted for the rent 
of the jama, and on a bond executed in favour of one Mahabir 
Meah, and apparently in respect of dues to other persons. 
Whether or not the minors’ shares were gealt with in the first 
conveyance, such shares would be liable to discharge such debts. 


(2) (1802) I. L. R. 26 Mnd. 734, 788. 


v. 
Basid Sheikh. 


e 
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and if the debts were in the first instance paid out of the proceeds 


of the shares of the widow and adult son, the minors’ property 


would still be liable to the extent of their share of liability for 
the debts. Then the second deed was in part executed to pay 
a bond debt due to one Abdul Guffar which the District Judge 
says was a debt due ona bond executed by the minor’s father. 
Nextly, as to the remaining causes necessitating the sales, money 
was, before both the sales, required for the maintenance of the 
minors and for payment of arrears of rent of the land in which 
they had an. interest. In fact, at the date of the second sale, a 
rent decree had been obtained and the property was liable to be 
‘sold. It is true, that the whole holding was in fact sold to the 
defendant, but this would appear according to the finding of 
the District Judge to have been more for the benefit of the 
minors than a forced sale by the Court. As regards the balance 
of the consideration money, it was secured by a mortgage by 
the vendee of the property sold to him. 

Iam not myself prepared to say that we are precluded in 
second appeal from dealing with the question whether the sale 
was or was not for the benefit of the infants. We must doubtless 
accept the facts as found. But the conclusion to be drawn from 
them on the question whether, assuming such facts to be true, the 
sale did or did not bind the minors, may be shown to be another 
matter with which we are free to deal. However, it is unneces- 
sary to decide this point, for, I think, that the sale, in so far as 
it was required to satisfy the debts of the deceased, was for a 
necessary purpose and was otherwise for the benefit of the minors. 

The passage cited from Mr. Ameer Ali’s Mahomedan Law and 
the other authorities referred to in my learned brother’s judg- 
ment show that where a sale is made by a de facto guardian (that is 
a person who is not by Mahomedan Law one of the class of legal 

_ guardians of property and who has not been appointed by the 
Court), such sale, if for the benefit of the minor, will be upheld. 
This appears to be as stated in Mr. Ameer Ali’s learned work, 
a tule of Mahomedan Law. But if there were any doubt 
on the point having regard to some of the decisions cited, 
in the absence of a specific provision prohibiting the appli- 
cation of the rule, it is properly (as pointed out in Hasan 
Ali v. Mehdi Husain (1) enforceable as one of justice, equity and 
good conscience. I donot think that there is any such prohibi- 
tion, All that the Mahomedan Law says is, that only certain 
(1) (1877) L L. R. 1 ALL 583. 
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` persons (of whom the mother- is not one) are legal guardians 


of property and entitled to deal with it as such. In cases such as 
the present, the transaction is not upheld because of any title as 
guardian in the matter to convey, for she has none, not because 
of any authority in the party entering into the transaction, but 


because of the nature of the transaction itself, viz., its beneficial . 


character when viewed from the standpoint of the minors’ ` 


interests. The law relating to guardians is one which exists for 
the benefit of minors, and it would both be inconsistent and 
unjust to set up that law to defeat a transaction which in every 
respect fulfils its objects. 

I, therefore, agree that the appeal should be dismissed with 
costs. 
H. $. Appeal dismissed, 


Before Mr. Fustice Rampini and Mr. Fustice Mookerjee, 
SARAT CHANDRA SIL 


v, 
SHEIKH MEHER AND ANOTHER. 
Registered and unregistered desds—Priority—Mortgage—Ewecution sale—Auction 
purchaser—Conveyance, 

Where A claims title to property by purchase under a registered convey- 
ance from the owner, and B claims title to the same property as purchaser at 
a sale held in execution of a decree obtained on a prior unregistered mortgage 
granted by the owner, A is entitled to priority , if he took without notice of the 


mortgage, 
Ishan Chandra v. Gonesh Chandra (1) followed. 


Appeal by the Defendant No. 1. 

Suit to recover possession of land. 

The material facts appear from the judgment. 

Babu Fuanendranath Bose for Babu Dwarka Nath Chakra- 
varii and Babu Upendra Lal Roy for the Appellant. l 

Babu Mukunda Nath Roy for the Respondent. 

The judgment of the Court was delivered by— 

Rampini J.—The suit out of which this appeal arises is 
brought to recover 3 pakhis of raiyati land. The plaintiffs say they 
bought this land from one Sachai and his son, the defendant No. 2, 
by a 4obala, dated the 30th Asar 1303, and that they then 


x appeal from Appellate Decree No. 16 of 1905 against the decree of Babu 
Hari Nath Roy, Subordinate Judge, Dacca, date®gthe 23rd September 1904, 
affirming that of Babu Sidheswar Chakravarti, Munsiff, Manikgunge, dated 
the 27th August 1903, 

(1) (1900) I. L. R. 28 Cale, 189. 
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obtained a settlement from the landlord and were in posssession 
till dispossessed by the defendant No. 1 in cheyt, 1308. 

The defendant No. 1 says that Sachai gave him a mortgage 
of the disputed land on the 16th Pous 1301, and that he bought 
the land in execution of a decree upon the mortgage. He 
also states that the landlords have sanctioned his purchase, and 
that the plaintiffs’ purchase is simply a colorable transaction. 

The first Court gave the plaintiffs a decree. 


The defendant No. 1 appealed to the District Judge, who 


affirmed the decision of the Munsiff. He has found that the 
plaintiffs’ oala was areal and nota colorable transaction, that 
there was good evidence of the payment of the consideration, 
and that the purchase was followed up by a lease from the land- 
lords, in pursuance of which the plaintiffs executed a registered 
kabuhat on the 30th Sraban 1303, in favour of the landlords. 
He further finds that the evidence proves the plaintiffs’ possession 
ever since, and that the defendant No. 1 himself admits that he 
attested the koala. He then goes on to say that the plaintiffs’ 
right to the land is established, and that the defendant No. 1 has 
failed to defeat their right, and, further, that the defendant 
No. 1 was well aware of the sale to the plaintiffs “and yet made 
them no parties to the mortgage suit, and that the plaintiffs are 
not bound by the proceedings in that suit. 

The defendant No. 1 appeals to us and contends that the 
plaintiffs purchased only the equity of redemption and right 
to redeem, and that as he has not sued for redemption in this 
suit, he is not entitled to 4Aas possession. 

In support of this view, the pleader for the appellant cites 
the case of Protab Chandra Mandal v. Ishan Chandra Chow- 
dhury (1). There is, however, at page 452 of the same volume, a 
ruling to the contrary effect, namely, the ruling in the case of 
Grish Chunder Mondul v. Iswar Chunder Rat (2), in which it has 
been held that, in such circumstances, the plaintiffis not bound 
by the mortgage decree and is entitled to recover possession of 
the mortgage property. If it had been necessary to enter into 
this question, it would have been our duty to refer to a Full 
Bench the decision of this question. But it is not necessary to 
do so, as this appeal can be decided on a very short point. It 
appears that the plaintiffs’ deed is a registered deed. There is 
no doubt of that. Tie defendant's mortgage deed is an un- 


e. 
(1) (1897-98) 4 O. W. N, 286 (2) (1898) 4 C, W. N, 452. 
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registered deed, and the plaintiffs had no notice of it. That is 
expressly found by the lower appellate Court. In these circums- 
tances, it is apparent that the plaintiffs’ deed takes priority over 
the defendant's deed, and this-has been held in the case of Ishan 
Chandra Dey v. Gonesh Chunder Parsi (1). 

The plaintiffs, therefore, have completely made out their 
title to the land. They have proved execution of the odala, 
and that their possession was recognized by the landlord. | - 

This appeal is accordingly dismissed with costs. 


M. M, C. Appeal dismissed. 
{1) (1900) I. L. R, 28 Calc, 189. 


Before Mr. Fustice Rampini and Mr. Fustice Mookerjee. 
KHIRODAMOYI BARMANI AND ANOTHER 


v. 
BAGALA SUNDARI BARMANI.* - 
Will—Probate—Retocation—Suit—Ros-judicata— Causes of action, joinder of — 
Civil Procedure Code. (Act XIV of 1882 )\Sees. 18, 43.—Probate by consent. 


A applied for grant of probate. of a will. X entered a caveat on behalf | 
of B, an infant. X subsequently withdrew the opposition, and by consent, 
probate was granted to A. B attained majority, and alleging that the estate 
was being mal-administered, applied that the probate might either be revoked 
or jointly granted to her. The application was refused. B then applied for 
revocation of the probate on the ground that the will was a forgery and that 
probate had been obtained by fraud without any evidence : 

Held, that assuming that Seo, 18 of the Civil Procedure Code was applicable, 
the second application for revocation was not barred by constructive res-judi- 
ota, inasmuch as, it was not obligatory upon B to take the ground now urged, 
in her previous application. ‘ 


Quaere: whether an application for revocation of probate is a sujt, 
Appeal by the Defendants. 5 
Application for the revocation of probate. 

The material facts appear from the judgment. 


Babus Mohendra Nath Roy. and Krishna Prasad Sarbadhi- 
kart for the Appellants, . 


Babus Dasarathi Sanyal, Manmatha Nath Mukherjee and 
Amarendra Nath Bose for the Respondeng. C. A. V. 
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The judgment of the Court was delivered by 


Rampini J.—This is an appeal against an order of the 
Subordinate Judge of Hooghly directing revocation of the 
probate of the Will of one Bhagabati Charan Ray granted on 
the 31st July 1896 to one Peari Mohan Ray, an agnate of the 
deceased. The petitioner is one Bagala Sundari Barmani. She 
alleges that at the time of the grant of probate, she was a minor, 
that her father Kartick Chander Ray was her guardian, that he 
entered into a compromise with Khirodamoyi Barmani who had 
‘been substituted as plaintiff in the place of Peari Mohan Ray, 
by which she was to obtain 10 annas of the estate of the deceased, 

` and the plaintiff 6 annas, that subsequently she sued for partition 


of the ro annas’ share to which she was entitled under the com- 


promise, but that her application was disallowed. She now 
applies for revocation of the grant of probate, alleging that the 
compromise was not binding on her, and prays that the Will may 
be proved in her presence in solemn form. 

The Subordinate Judge has held that the compromise entered 
into ‘by the petitioner’s father was not binding on her. He has 
therefore revoked the probate and ordered the Willto be proved 
in the presence of the petitioner. 

The defendant Khirodamoyi appeals. 

On her behalf it has been urged, (1) that the will was duly 
proved, (2) that the petitioner made an application for revocation 
of probate in 1900, and hence her present application is barred 
by sections 13 and 43 of the Code of Civil Procedure. 

It is clear that the compromise entered into in|1896 by the 
plaintiff's father was illegal and does not bind the plaintiff, 
Monmohint Guha v, Banga Chandra Das (1). 

The Will was not proved at all either by affidavit or in any 
other way. As the Subordinate Judge has observed, “it was 
not even formally proved.” The petitioner would therefore seem 
entitled to have the Will proved in solemn form in her’ presence. 

It is true, that she made an application in 1900 for revocation 
of the probate on the ground that the executor was not properly 
administering the estate, and prayed in the alternative, that if 
the probate was not revoked, a joint probate might be granted 
to the executor and to her, The learned pleader for the appellants 
` contends that as the proceedings for revocation of probate are 
a suit, the provisigns of sections 13 and 43 of the Civil Procedure 


(1) (1903) 8 0. W. N. 197. 
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Code bar the present application. In support of his contention, 
that the proceedings for revocation of probate are a snit, he 
relies on the case of Sherk Ajim v. Chandra Nath Namdas (1). 
In this case the application under section so of the Probate Act 
has undoubtedly. been held to be a suit. But the exact contrary 
was laid down in Pratap Chandra Shaha v. Kali Bhanjan 
Shaha (2). There is obviously a direct conflict between these 
two decisions. It isto be regretted that tke case of Pratap 
Chandra Shaha v, Kali Bhanjan Shaka (2) was not noticed 
by the learned Judges who decided the later case, the more so, 
as Babu Manmatha Nath Mukherjee who appeared in the later 
case informs us that he brought it to the notice of the learned 
Judges who decided the case of Sheikh Ajim v. Chandra Nath 
Namdas (1). 

It would clearly be our duty to refer this conflict of decision 
to a Full Bench, provided we consider, treating an application 
for revocation of probate as a suit, the present application is 
barred either by section 13 or section 43 of the Code of Civil 
Procedure. : 

The previous application for revocation of probate was based on 
the ground that the executor was mal-administering the property. 
The present application is based on the ground that the com- 
promise effected by the petitioner’s father and guardian is not 
binding on the petitioner. The cause of action in the two 
applications would therefore seem to be different. Section 43 
would accordingly not bar the present application, if it be a suit, 
It may be said that the issue now raised, vtz, whether the grant 
of probate to Khirodamoyi should or should not be revoked 
is the same as the issue in the proceedings for revocation of 1900. 
So, too, it may be said, that as the present petitioner was then 
dealt with as a major, and as she must be presumed to have then 
been aware that the compromise effected by her father for her 
was not binding on her (for she does not allege, far less prove 
that she only became aware of this fact on a later date), she 
ought to have raised this plea as a ground of attack (see Expln. II 
to section 13) on the occasion of her previous application. It 
cannot be denied that she might have done so, She might have 
first contended, as she did, that the proceedings of the grant of 


.probate were regular, but that the executor had been guilty 
.of mal-administration, and then in the alfernative that the pro- 
e 


(1) (1804) 8 0. W, N. 748, (2) (1900) 4 0, W. N. 600. 
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ceedings were irregular, that the compromise was not binding 
on her, and so the Will ought to be proved in her presence. 
But explanation Il lays down, that to make a matter res-sudicata, 
not only might the ground of attack have been raised but that 
it ought to have been raised. It is difficult to see that it was 
obligatory on the petitioner to raise in the previous proceedings 
the plea she now raises, and that being so, it would appear that 
her present application is not barred by the provisions of section 
13 of the Code. Hence the question, whether a proceeding for 
the revocation of probate is a suit or not, is not one which ne- 
cessarily arises in this case, and so we would not be justified 
in referring the conflict of decision above alluded to, to a Full 
Bench. For the reasons assigned, we do not think the present 
application is barred. The Subordinate Judge’s order appealed 
against is obviously right on the merits. 

We accordingly dismiss this appeal with costs. We assess 
the hearing fee at 5 gold mohurs. f 
M. M. C Appeal dismissed. 


Beofre Mr. Fustice Rampini, Mr. Fustice Harington and 
Mr. Fustice Woodroffe. 


GIRIDHARI LAL ROY 
v 


PARESH NATH MUKHERJI AND OTHERS". 


AMortgage—Egwitable mortgage—Deposit of title deeds—Loan to sare property 
` From loss or destruction—Priority. 

Where n loan is taken in Calcutta by deposit of the title deeds of a property, 
in order to secure the advance of money required to prevent the sale of such 
property : 

Held, there is an equitable mortgage in favor of the creditor, 

When subseguently the property vests in a Receiver, who by an order of 
Court mortgages the property to another person, the Court directing that such 
mortgage, being for the preservation of the estate, shall take precedence of all 
other incumbrances : 

Held, (per Harington and Woodroffe JJ, Rampini J., dissentiente) such 
mortgage took priority over the equitable mortgage. 

Per Harington J.—Advances made to save the incumbered property from 
loss or destruction are payable in priority to allother charges and amongat 
themselves have precedence according to the inverse order of their respective 


dates. ë 

e 

* Appeal from, Original Decree No 495 of 1904, against the decision of 
kar, 


` Babu D. N, Sar Subordinate Judge, Hooghly, dated the 35th July 1904. 
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Per Harington and Woodroffe JJ—When the later mortgage was made 
under an order of Court directing that it should be prior to all other charges, 
and that order has never been set aside, it takes precedence over the earlier 


mortgage. 

Suit for money. 

Appeal by the Plaintiff. 

The facts and arguments appear sufficiently from the judg- 
ments. — 

Babus Lalmohan Doss and Hara Kumar Mitra for the 
Appellant, 


The Off. Advocate-General (Mr. Sinha) and Babus Bai- 
kuntha Nath Das, Baidyanath Dutt and Fotindra Mohan Sen 
Gupta for the Respondents. 


The appeal came up originally for hearing before Rampini 
and Woodroffe JJ. who delivered the following dissentient 
judgments. 

Rampini J.—This is an appeal against a- decree of the 
Subordinate Judge of Hooghly, dated 25th July 1904, passed in a 
mortgage suit. The facts are these: The plaintiffs allege that 
on the 16th May 1900, the defendants 1 to 4 deposited with them 
at Calcutta the title deeds of a certain putni taluk which had 
been advertised for sale, took a loan from them of Rs. 15,000, on 
a promissory note and paid off the arrears of the putni rent and 
stopped the sale on the 17th idem. The plaintiffs accordingly 
prayed for a mortgage decree against the property, as well as a. 
personal decree against the defendants who had executed the 
promissory note. 

The suit was contested by the defendant No. 7, the Receiver 
of the property appointed by this Court on the 2nd September 
1901, and by the defendant No. 8, in whose favour the defendant 
No. 7 had on the 11th May 1903 executed a mortgage of the 
property in question as well as of other property. The Subor- 
dinate Judge gave the plaintiffs a personal decree against the 
defendants 1 to 5 and 9 ; but disallowed their prayer for a mort- 
gage decree. Hence the appeal. 

The plaintiffs contend that they are entitled to a mortgage 
decree. I consider that on the evidence they are so entitled. 
The evidence on the plaintiffs’ side is unrebutted. It shows that 
on the 16th May 1900, the principal defendants deposited the 
title-deeds of the putni taluk with the princfpal plaintiff at his 
guddi. They executed a promissory note for Rs, 15,000, The’. 


Vor. LY.) HIGH COURT. 


parties then adjourned to the plaintiffs’ attorney's office. So that 
‘there might be evidence of the payment of the loan. The 
attorney Babu Gyanendro Narain Dutt insisted that a fresh 
promissory note should be executed in his presence. This was 
done. It was signed by the defendants 3 & 4 for themselves and 
as executors of the estate of Chandra Kant Mukerjee. The 
money was then paid. The very notes so paid were deposited 
next day in the Burdwan Collectorate and the sale of the putni 
taluk was stopped. 

The Subordinate Judge was not satisfied that the deposit of 
the title deeds and the loan were simultaneous. It appears to 
me that they were practically simultaneous, both having taken 
place within a few hours of each other on the same day. He 
also says it is not shown that the title deeds deposited were the 
title deeds of the putni taluk. I feel no doubt on this point. 
These title deeds have been produced by the plaintiffs. They 
were mentioned in certain correspondence that took place after- 
wards between the plaintiffs attorney and the Receiver Mr. 
Mukerjee. They were also shown to Mr. Mukerjee and the latter, 
when he subsequently executed a mortgage in favour of the 
defendant No. 8, could not make over the title deeds of the putni 
taluk in question, evidently because they had been deposited 
_with the plaintiffs on the 16th May 1900. It has next been 
contended that the transaction did not amount to an equitable 
mortgage and the cases of Drixon v. Muckleston (1), Ganpat 
Pandurang v. Adarji Dadabhai (2) and Fattha Bhima v. Haji 
Abdul Vyad Oosman (3), have been relied on. But these cases 
are in my opinion in no way against the plaintiffs. There is 
evidence in this case of the contract upon which the provisions 
of the title deeds originated, and there is also evidence of an 
antecedent debt for which the loan was contracted. There was 
then no other debt on the property except the claim for putni 
rent, for which the taluk was advertised for sale, and which is 
proved to have been satisfied by the very notes received by the 
defendant from the plaintiff. Then it is said that there was a 
partition suit pending at the time of the deposit of the title 
deeds, and the advance of the Rs. 15,000. This was so no doubt, 
and the mortgage decree must be subject to the final orders in 
this partition suit. ~ But the Receiver had not been appointed 
on the 16th May 1900.50 the equitable mortgage is not void, 


(1) (1872) L. R. 8eOh, 155. (2) (1877) I. L. R. 8 Bom. 812. 
, (3) (1886) I. L. R. 10 Bom. 684, 
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OIVIL, because not executed with his sanction and that of the Court. 
1906, The promissory note of the 5th October ‘1901 was evidently 
Giridhar! Lal Roy executed in renewal of the note of the 16th May 1900, but this 
v. does not concern us in this case. 
as ret Next, it is contended that the defendant No. 8's mortgage 
Rampini, J. of 1903 was a mortgage of the whole property, and having been 
pai executed by the Receiver during the pendency of the partition 
suit, must have priority over the plaintiff's equitable mortgage 
of the 16th May 1g00. The case of Chutterput Singh v. Maha- 
taf Bahadoor Singh (1) is relied on. In this case it has been 
said “when the estate of a deceased person is under administra- 
tion by the Court or out of Court, a purchaser from a residuary 
legatee or heir, buys subject to any disposition, which has been 
or may be made of the deceased’s estate in the course of adminis- 
tration.” But in my opinion, there is no analogy between an 
administration suit and a partition suit, and the rule laid down 
by their Lordships of the Privy Council in the above cited passage 
from their judgment, has no application to the present suit. 
There appear to me to be no grounds for holding that the defen- 
dant No. 8’s mortgage should have priority on the plaintiff's 
equitable mortgage. 
Lastly it has been pointed out that on the 29th August 1905, 
Mr. Justice Sale in the partition suit has ordered that the defen- 
dant No. 8’s mortgage is to be a first mortgage on the property 
in the hands of the Receiver. But this order was passed ina 
proceeding in which there was a contest between certain attach- 
ing creditors of the owners of the property and the defendant ` 
No, 8. The plaintiff's equitable mortgage was not brought to the 
notice of Mr. Justice Sale. Indeed, the Receiver Mr. Mukerjee 
had admittedly represented to Mr. Justice Sale, that no such 
equitable mortgage existed, Mr. Justice Sale’s order should not, 
therefore, in my opinion be held to bind the plaintjffs. Moreover, 
this order of Mr. Justice Sale’s was not produced in the Court 
below and the questions raised by it were not discussed there. 
Mr. Justice Sale’s judgment has not been produced before us 
here. The learned Advocate General has only referred us to it, 
and so Mr. Justice Sale’s order has been sent for and looked at. 
I, therefore, do not think it necessary to consider in this case the 
effect of Mr. Justice Sale’s order. But if it was necessary to do 
so, I would hold that the plaintiff's mortgage of 1900 must have 
priority over the defendant No. 8’s mortgage of 1903. In the 


a (1) (1904) 9 0. W. N. 225, 
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first place, it is 3 years prior on date. In the second place, Mr. 
Justice Sale’s reasons for holding that the defendant No. 8’s 
mortgage must have priority over the claims of the attaching 
creditor were, (a) that the defendant No. 8’s mortgage saved the 
property in the hands of the Receiver from destruction, and (b) 
` that the Court gave the defendant No. 8 an assurance that his 
mortgage would be a first mortgage. But the plaintiff's mortgage 
clearly saved the putni taluk over which it extends from destruc- 
tion. The sale of the taluk, lot Saleypur was imminent, and 
would have taken place next day if the money received from the 
plaintiff had not been paid in to stop it. Secondly, the Court’s 
assurance to the defendant No. 8 was made in ignorance of the 
plaintiff's mortgage. I do not think that the mere fact of the 
pendency of the partition suit in May 1900 can have the effect 
of postponing the plaintiff's mortgage to a mortgage effected by a 
Receiver appointed subsequently in that suit under a complete 
misapprehension as to the nature of the plaintiff’s rights. 

I would, therefore, decree this appeal with costs and declare 
that the plaintiffs have an equitable mortgage over the shares of 
- the defendants 3 and 4 and of Chandra Kant Mookerjee in the 
putni taluk, lot Saleypur, and are entitled to proceed against these 
shares of this taluk in execution of their decree and in satisfaction 
of their debt. But as my learned brother Woodroffe does not 
agree with me as to leaving the question of the priority of the 
plaintiff’s mortgage open, or if not, of giving it priority over the 
defendant No. 8’s mortgage, this case must be placed before the 
Hon'ble Chief Justice for reference to a third Judge. 

Woodroffe J.—I agree that the evidence (though in parts 
somewhat meagre) establishes an equitable mortgage in favour 
of the plaintiff over the shares of the third and fourth defendants 
and the share of Chandra Kant Mukerjee in the putni taluk 
Lot Suleypus, as also that the plaintiff is entitled to a decree 
which will give effect to this finding. 

I say nothing as to the execution of the decree which would 
justify him in any event in interfering with the possession of the 
Receiver without the leave of the Court where such leave is 
necessary. 

Iam however unable to agree that the appellant’s mortgage 
has, as he contends, priority over the mortgage executed by the 
Receiver in favour @ the eighth defendant. 

The facts on this point are as follows :~The mortgaged 
property originally belonged to four persons Chandra Kant, 
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Civin. Tarak Nath, Pran Kissen and Basudev whose representatives are 
1906, defendants in thesuit. In 1899, a partition suit was in this Court, 
Giridhari Lal Roy being suit 352 of 1899 by certain members of the Mukerjee 
t. family against the others in respect of the joint estate which 
iether included the property in suit. The plaintiffs equitable mortgage 
Woodrafe, J is dated the 16th May 1900, and was therefore created during 
a the pendency of the partition suit. On the 14th March 1901 a 
Receiver was appointed by this Court of the admitted joint 
properties of the Mukherjees including the property in suit. 
which, as we have found, had been prior to such appointment, 
mortgaged by certain members of the family to the plaintiff. 
The Receiver was directed by this Court to borrow from time 
to time various sums for the benefit and protection, and on the 
security of the’ joint estate of which he was Receiver, and under 
order of this Court, he made enquiries as to what the joint estate 
debts consisted of and as such were chargeable to and payable 
by the joint estate. During this enquiry, the plaintiff's attorney 
appeared to prove his client’s debt. The Receiver by his report 
of the 3rd May 1902 did not in my opinion report against the 
existence of the debt, but that the debt was not proved to him 
to be (as indeed is also the effect of our judgment) a joint family 
debt payable out of the joint estate of which only he was 
Receiver. Thereafter and on the completion of the enquiries 
an order was made by this Court on the sth May 1902 for the 
raising of a loan of two lakhs of rupees on the security of the 
properties in the possession of the Receiver including the 
property iù suit. This Court expressly directed that the intending 
mortgagee from the Receiver should have a first charge. . On the 
effect of this order the determination of the question now 
discussed depends. This order was made with the object (which 
is that of all such orders) of preserving the property in the hands 
of the Receiver for the benefit of all parties including any such 
persons as may claim through the parties. Owing it is alleged 
to obstruction on the part of the plaintiff, the Receiver was un- 
able to raise the loan which the Court had directed him to do until 
the 11th May 1903. A mortgage was then executed of the pro- 
perty in suit and other joint property to the eighth defendant. This 
mortgage recited the order under which it was made and according 
to which it was to bea first charge. This defendant contends that 
on the faith of this order he advanced the sym of two lakhs of 
rupees and he claims therefore to have that firs charge on the 
property which this Court directed should be given him. 
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The question therefore is whether when this Court gave the 
defendant a first charge he is entitled to get it or something else, 
it may be a second, a fifth or a seventh charge according to the 
state of the encumbrances affecting the property when he took 
his mortgage from the Receiver. 

J am of opinion that he is entitled to what the Court gave 
him, vzz., a first charge on the property. 

I am unable to agree that this question does not arise in this 
appeal. Both the Receiver and his mortgagee raised it in their 
written statements. It is true that neither this matter nor the 
principles underlying the judgment of our learned brother 
Mr. Justice Sale to which I will refer, were discussed in the lower 
Court. It was however unnecessary to do so, for that Court 
found that the plaintiff had no equitable mortgage in fact, and 
upon such a finding, it would have been unnecessary to consider 
what were the priorities, assuming that there were the mortgages 
which the lower Court’s judgment negatived. The matter has 
however been argued before us by the Advocate General on 
behalf of the Receiver and I now propose to discuss it. 

Reference has been made to the case of persons dealing with 
property, the subject matter of an administration suit, and it has 
been objected that a partition suit is not the same as an adminis- 
tration suit. There are of course some differences, though it has 
been held that where cosharers mortgage their interests pending 
partition proceedings, a sale under such mortgage is subject to, and 
the purchaser will be bound by all the proceedings in the parti- 
tion suit, Jogendra Nath Gossain v. Debendra Nath Gossatn (1). 

But the determination of the question before us depends not 
‘merely upon consideration arising from the fact that the 
mortgage was effected during the pendency of the partition suit, 
but upon Receiver law and practice, and ultimately on the effect 
of the order of Sale J. on the 5th May 1902. 

Upon the appointment of a Receiver, the assets which 
are brought into his possession are in the custody of the 
Court, to be dealt with by it under such orders as it may 
deem proper to make-from time to time. The Receiver’s posses- 
sion is no doubt generally subject to all valid and. existing liens 
upon the property at the time of his appointment, and such ap- 
pointment does‘not divest a lien previously acquired in good faith. 
The Court, however,»can deal with the property which is under 
its control and authorize the Receiver himself to create liens on 


(1) (1898) I. L RB, 26 Calo. 127, 129. 
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the property in his possession. In giving him this power, the 
Court can either declare the charge to be created subject to 
those already existing on the property, or it may declare 
that it has priorty over them. This it generally does in 
cases, where if it did not do so, the property committed to its 
charge would be in danger of loss or injury. An order so made 
is for the benefit of all parties to the litigation and persons 
claiming under them. It is not necessary to enquire further 
into the circumstances which justify such an order. An order 
having been made in the partition suit, it must be assumed to 
have been properly made. Jt will be enough in this connection, 
the practice being well known, to refer to the cases cited at p. 213 
of the sth edition of Kerr on Receivers: Thus in Greenwood v. 
Algestras Ry. Co. (1), it was held that in a debenture holder’s 
action, the Court might in a case of emergency empower the 
Receiver to borrow money asa first charge on the undertaking 
in priority even to the debentures, for the preservation of the 
property. Inthe Court of first instance, Mr. Justice Kekewich was 
unwilling to make the order, as it would have had the effect of 
giving priority over allthe existing debentures, the holders of 
which were not all present. The Court of appeal, however, 
following the general practice granted the application. A similar 
practice exists on the Original Side of this Court. In that case 
the mortgages of nominal parties executed before the litigation 
were postponed. Here the order affected the mortgage of a 
person taking from a party during the litigation in which the 
Receiver was appointed. But the principle, víg., the power and 
duty of the Court to make such orders as are necessary for the 
preservation of the estate, is the same in both cases. In this ., 
connection, I may cite the observations of my learned brother 
Mr. Justice Sale, in his judgment of the 29th August 1905 in 
Hemanta Nath Banerjee v. Satish Chandra Mukerjee (2). This 
decision is a precedent in point upon the question of the priority 
of Receiver’s mortgages, the judgment further being givenin res- 
pect of the very mortgage in suit. That judgment was delivered l 
upon an application of attaching creditors of the share of certain 
of the co-parceners of this joint estate. These creditors claimed 
priority over the mortgage executed hy the Receiver, the subject 
of this suit. Their decrees were prior to the order directing the 
Receiver to mortgage. The attachments were effected subse- 
quent to the order, though before the acĉual execution of the 


(1) (1894) 2 Oh. 205. d (2) Unreported, 
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mortgage. The attaching creditors claimed priority over the 
Receiver’s mortgage. Their application was dismissed, Mr. Justice 
Sale observing as follows :— 

“ Now it has been urged that the mortgage executed by the 
Receiver being subsequent to the attachments, must be held to 
be subject to the attachments, and would give the attaching 
creditors priority. The object of the mortgage was apparently 
for the purpose of preserving the properties, and as to this, there 
is no contention. The suit in which the order to mortgage was 
made is not an administration suit, but on the other hand, it is a 
suit in which the Court is asked to partition the joint estate 
between the different shareholders, and therefore one, in which 
the shares must depend on the Court working out the respective 
liabilities of the co-sharers in the joint estate. The attaching 
creditors are in no better position as to the ultimate shares they 
would be entitled to, than the judgment debtors themselves. 
They attach shares of joint owners pending a partition suit, and 
must take subject to all the liabilities and obligations of the 
joint members of the family arising in the course of that parti- 
tion suit, and if for the purposes of partition, the Court directs 
that the whole of the joint estate should be mortgaged, such order 
can only be regarded as for the benefit of the sharers in the joint 
estate and also of their attaching creditors, and under these cir- 
cumstances it would be impossible to carry out any partition suit, 
if particular creditors of particular owners were heard to say 
they are entitled to priority over persons who have advanced 
money for the purpose of the partition, and which the Court 
ordered to be advanced upon particular conditions. The security 
is not subject to the claims of these sharers and their 
creditors. 

Under these circumstances, to my mind it is quite immaterial 
what isthe date of the order under which the mortgage in 
question was executed. The point is as to whether the suit for 
partition of the joint estate was pending at the time of the 
attachment, and if it was, then even if the mortgage executed under 
the order of the Court pending the suit, were subsequent to the 
attachment, the mortgagee would be entitled to priority even in 
that case. But here by the order of the 5th May 1902, the 
mortgagee was told that his mortgage was to bea first charge 
and the Court cannot break faith with him and order the atta- 
ching: creditors to have priority. I shold, that the attaching 
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dismiss the application with costs, the costs of the Receiver being 
as between attorney and client. ” 

With these observations I entirely agree. The order em- 
powering the Receiver to execute the mortgage in suit which 
was thus held to be forthe benefit of the sharers in the joint 
estate, and also of their attaching creditors, was also similarly 
for the benefit of the plaintiff, a mortgagee from some of such 
co-sharers. It may be the case, that the money lent by the 
plaintif saved the property in suit, and that as has been argued, 
if it had not been lent, the property in suit would have been sold 
with the result that it would never have come into the Receiver’s 
possession. On the other hand, the Receiver’s mortgage was 
ordered to be effected by the Court for the preservation of the 
property, and had it not been so effected, there might have been 
no property against which the plaintiff might proceed in this 
suit. I cannot agree with my learned brother, that there is 
ground for supposing that either a Receiver was appointed or 
that the order (which with reference to my learned brother's 
judgment, I may observe, was not made in the proceedings which 
were held on the application of the attaching creditors,) autho- 
rizing the Receiver to mortgage, was passed by our learned 
brother Mr. Justice Sale, under a misapprehension of the 
plaintiff's rights. 

Nor do I think, there is ground for supposing that the 
Receiver represented to Mr. Justice Sale, that the plaintiff's 
mortgage did not exist or that it was not brought to his notice, 
or that the order declaring the eighth defendants’ mortgage 
to be a purchase, was made in ignorance of the plaintiffs mort- 
gage, though as I shall point out later, this in my opinion is 
immaterial. The authority to the Receiver to mortgage was 
given on the sth May 1902, and Mr. Justice Sale’s judgment on 
the application of the attaching creditors was passed on the 
29th August 1905. In appointing a Receiver the Court was in 
no way concerned with any rights of the plaintiffs. As regards 
the mortgage, I have already stated that in my opinion what the 
Receiver represented was not that the mortgage did not exist, 
but that it was not proved to constitute a joint debt,and asa 
matter of fact, a reference is stated to be now pending before 
the official Assistant Referee in order to ascertain whether the 
plaintiff's debt is payable out of the joint efate. I donot think 
there was any misapprehension as to the plaintiff's rights. But 
even if the Court which made the order authorizing the Receiver 
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to raise money were unaware of the plaintiff's mortgage, it would 
not here matter. If, asis the case, the order giving priority to 
the Receiver’s mortgage was necessary for the preservation of 
the estate, it is quite immaterial in my opinion whether the 
Court was aware of the plaintiffs mortgage or not, for that cir- 
cumstance could not here influence its decision. A Court in 
such cases makes a Receiver’s mortgage a first charge, not be- 
cause there are no prior mortgages, for if this were the ground, 
an order that a Receiver’s mortgage is to be a first charge would 
be superfluous, but because though there are or may be prior 
mortgages, it is necessary for the preservation of the estate that 
the Receiver should be empowered to create a charge which 
shall, when executed, take precedence of them. The same con- 
siderations apply to the contention of the appellant, that because 
the plaintiff's mortgage was prior in time it takes precedence. 
This argument overlooks the reason of orders such as that 
before us. If a Receiver’s mortgage is first in point of time, 
there is no necessity for any order at all giving precedence. It 
takes such precedence, because it is in fact first. It is just because 
the Receiver’s mortgage may not be otherwise a first charge, 
that the Court declares it to beso. In short, these orders are 
made to abrogate the priority which might prevail, unless the 
Court intervened, and the Court is led to intervene, because the 
postponement of prior mortgages is for the benefit of the estate 
in its charge and of all persons interested therein. In my 
. opinion, therefore, the Receiver’s mortgage constitutes a first 
charge on and takes priority of the plaintiff's mortgage. It 
would be to mea matter of regret, if those who on the faith of 
assurances contained in orders by this Court, have advanced 
money to the Receiver, were not entitled in all cases to see that 
these assurances are carried out. Ifthis were so, the confidence 
of those dealing with the Court through its Receiver would be 
shaken with the result that a Receiver would not be able to 
borrow money, even though the very existence of the estate 
in his charge is in peril. Third parties will not easily be found 
to come forward to lend money on property which is the subject 
of litigation, unless they are assured as to the priority to be 
assigned to the security given them. Any other conclusion 
than that at which I have arrived would in my opinion 
affect the practice witch prevails on the Original Side of this 
Court by which Receivers’ mortgages are made first charges, 
For it is, obviously useless to .declare that a Receiver’s 
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‘mortgage is a first charge unless the Court gives effect to. its 


declaration. 

I would, therefore, decree this appeal to the extent that the 
appellant's equitable mortgage over the shares mentioned is 
declared subject to the mortgage executed by the Receiver in 
favour of the eighth defendant. 

As regards costs, it is not usualto make the Receiver per- 
sonally liable, and I would not in any event do so. As regards 
his own costs, he may have them out of the funds in his hands. 
As to whether the respondents who have appeared, viz., the 
Receiver and the eighth defendant should pay the appellant’s 
costs, the position is this:—while the appellants have been 


-successful in establishing their equitable mortgage, the respon- 


dents have in my judgment succeeded in establishing their claim 


to priority. I would therefore order that the appellant and the 


respondents who have appeared do each respectively bear and 
pay their own costs. 

On account of this difference of opinion the case was re- 
ferred to and re-argued before Harington, J. who delivered 


_the following judgment :— 


Harington J.—The plaintiff in this case sued for a sum of 
Rs, 20,110-9-6 due for principal and interest on a sum of money 
lent to the defendants. A hand-note was executed for the loan 
and title deeds of certain property (putni taluk Lot sa al 
were deposited by way of security. 

The Judge of the Court of first instance gave the plaintiff a 
money decree for the amount claimed, but dismissed his claim 
founded on the equitable mortgage by deposit of title deeds on 
the ground that no such mortgage had been proved. 

The plaintiff appealed against the refusal of the learned 
Subordinate Judge to grant him a‘mortgage decree. 

The appeal came on for hearing before Rampini and 
Woodroffe, JJ., who agreed that the plaintiff had established the 
equitable mortgage under which he claimed, but disagreed on 
the question whether the plaintiff's mortgage did or did not take 
priority over a mortgage, later in date, executed by the defendant 
No. 7,the Receiver appointed by the Court in favour of defend- 
ant No. 8. 


It appears that in 1899 a suit was dnstituted (No, 352 of 


1899) for partition of the joint family property of the eee 


defendants. 
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In May 1900, the defendants Nos. 1—4, on the security of 
their shares in the property, borrowed Rs. 1,500 from the plaintiff 
on behalf of themselves and the father of defendant No. 5, for 
the purpose of stopping a sale of the property. The money was 
applied in paying up the arrears for the putni rent and the sale 
stopped. 

In March 1901, the defendant No. 7 was appointed Receiver 
of the joint property in suit 352 of 1899. ' 

- <- By an order made in the suit in May 1902, the Receiver was 
authorized to raise a sum not exceeding two lacs of rupees by 
mortgage of the joint properties, and it was further ordered that 
such mortgage should form a first charge on the properties be- 
longing to the joint estate. 

In May 1903, the Receiver in pursuance of the order raised 
the sum of two lacs by a mortgage in favour of defendant No. 8. 

The only question argued before me was whether the last 
mentioned mortgage took priority of the earlier mortgage of the 
plaintiff. Both sides having agreed that this question arose, and 
was the only question to be argued. 

The question résolves itself into a very short point, vrs. 
had the Court power to order that the Receiver's mortgage 
should be a first charge on the property. 

The loan which the Receiver was authorized to make was for 
the purpose of preserving the property for the benefit of all the 
beneficiaries, it was to save the property. . 

_ As is pointed out in Fisher on Mortgages, 4th Edition 
para. 958 there is a notable exception to the general rule “gus prior 
est tempore potior est jure” to be found in advances made to save 
the incumbered property from loss or destruction. These ad- 
vances, says the learned author, are payable in priority to all other 
charges of earlier date, and amongst themselves have precedence 
according to the inverse order of their respective dates. 

If it be taken, therefore, that both the plaintiff’s advance, and 
the advance made by defendant No. 8 to the Receiver, on the 
authority of the Court, are both advances made to preserve the 
property, they would take precedence according to the inverse 
order of their respective dates fe., the later in date would obtain 
priority. 

It has not been stated whether the order of the Court direct- 
ing that the mortgage to be made by the Receiver should have 
priority over all earliér incumbrances was made after notice to 
the incumbrancer Or not ; but it appears from the correspondence 
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that the plaintiff was alléging prior to May 1902, that the money 
1906. _ he claimed 'was chargeable on the joint family property. This, 
. Giria} TIal Roy however, he failed to establish to the satisfaction of the referee 


v, whose report was filed in May 1902. 
Paresh Nath : . ies 
Mukherji.. In the written statement of the Receiver it is alleged, that 
Harington, J. in July 1902 the plaintiff endeavoured to thwart the loan being 
—— effected and there was produced at the hearing of the cause, an © 


advertisement published on July 25th in which the plaintiff 
warned the public that any one advancing monies on the security- 
of the property would do so subject to the plaintiff’s mortgage. 

The plaintiff therefore knew that the property was in the 
custody of the Receiver of the Court : he knew that a loan could 
only be raised on the property by the Receiver with the sanction 
of the Court: The publication of the advertisement shews that ~ 
he anticipated that a loan was about to be raised, and that | 
priority over his charge would be claimed for that loan. Under 
these circumstances, I think it was incumbent on him to enquire 
whether the court had authorized a loan subject to, or in priority 

e of his incumbrance, and if he was dissatisfied with the order of 
the Court to apply to have it set aside. As it is, the order ‘was 
never set aside and was acted on. I agree with Woodroffe, J: 
that the consequences would be lamentable, if after money had 
been advanced on the strength of the order of the Court, direct- 
ing that the loan should be a first charge, that order is to be 
treated as a nullity, although it has never been set aside. 

In conclusion, I agree that the judgment should be in terms 
proposed by Woodroffe, J., first because the loan raised by the 
Receiver was for the purpose of preserving the property and 
therefore takes precedence of all other loans, even of any loan 
raised at an earlier date for the preservation of the property ; 
secondly because, the mortgage has been made under an order of 
the Court directing that it should be prior to all, other charges, 
and that order has never been set aside. 

So far as the hearing before me is concerned, the successful 
party will get his costs. 


N. K, B. Appeal allowed. 
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-Before Mr. Justice Harington and Mr. Justice Pratt. 


EDWARD DALGLISH AND OTHERS ge 
v. f 1906. 
RAMDHARI SAHU AND oTHERs.* March, 14. 


Partition, suit for—Valuation—Suits Valuation Act (VII of 1887) Seo. 11, 


The value of a suit for partition for purposes of jurisdiction, is the value 
of the entire estate sought to be partitioned, and not that of the share claimed 
` by the plaintiff, 
Biraj Hohini v. Chintamoni (1) followed. 
Where /however, the suit had been erroneously valued in the Oourt of first 
instance+iccording to the share of the plaintiff : | 
ie that Sec. 11 of the Suita Valuation Act was applicable and the appel- 
f 7Gourt would not interfere, unless it was proved that the under valuation had 
affected prejudicially the disposal of the suit, - . 


4 Dinesh Ohunder v. Sarnamoyi (2) applied. 
Appeal by the Defendants. ‘ 
Suit for partition, > : 
‘The material facts appear from the judgment. . 
Babu Digambar Chatterjee for the Appellants. 
Babu Umakali Mukherjee and Maulvi Syed Mahomed Tahir . 
for the Respondents. , . > 


` The judgment of the Court was delivered by 
Harington J.—This is an appeal in a partition suit. The 
appellants are defendants Nos. 39 to 47. The question raised in 
the appeal is, had the Munsif jurisdiction to entertain the suit ? 
‘The Munsif had special powers to entertain the suit up £6 
the value of Rs. 2000.-.In the present case, the share of the 
plaintiff was valued’ at less than-two thousand rupees, but the 
value of the -whole -estate to be- partitioned was considerably 
exceeding two thousand rupees, that is, about Rs. 30,000. This 
‘question arose in the case of Array Mohini Dasty. Chintamoni ao 
Dasi (1). In that case it was decided that in a suit for partition 
the value of the entire estate sought to be partitioned and not .. 
the value of the plaintiffs share in the property, is to be taken 
‘as the value of the original suit. We see no reason to differ 
from that decision ; and that being so, the value of the entire 
estate is to be taken as the- value for the purposes of jurisdiction, 
and the Munsif had no jurisdiction to deal with the case : but on 
agenda startet ip ae 


6th May, 1904, affirmidy that of Babu Lalit Kumar Bose, Munsiff, M uzafferpur 
‘dated the 8th January 1904, T 


(1) (1899) 3 8. L, J. 197. (2) (1898) 10. W. N. 136, 
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behalf .of the respondent it is argued that by virtue of sec. 11 of 
the Suits Valuation Act, the appeal shall not be entertained 
unless the appellate Court is satisfied that the under valuation of 
the suit affected the disposal of the suit upon its merits, and it is 
contended that there is nothing upon the record to show that the 
decision of the suit was so affected ; and further the respondent 
‘cités' the case of Dinesh Chunder Roy Chowdhury v. Sarnamoyt 


Debi (1) in which, under very similar circumstances with the. 


present, the Court dismissed the appeal declining to interfere in 
a case very similar to the present, because it-had not been shown 
that the under valuation of the suit had prejudicially affected its 
disposal upon its merits. On this point, we think, the respon- 
dent’s contention is a good one and that we cannot interfere, 
because it is not shown that the disposal of the suit has been 
prejudically affected by under valuation. But it is agreed by the 
pleaders for the appellant and respondent that the proper order 
to make would be to transfer the case to the Court of the 
Subordinate Judge in order that it may be disposed of by a Court 
having jurisdiction to entertain it. 

` The result is, that the appeal must be daid and the 
case, as it is at. present, must be transferred ‘to the Court ‘of the 


Subordinate Judge, to be tried in that Court from the point — 


which it has now reached. 
We make no order as to costs. 
The Rule is discharged without costs. 


M.M.C. Appeal dismissed. 


(1) (1896) 1 O, W. N. 186. 


Before Mr. Fustice Rampini and Mr. Fustice Mookerjee. 
ETHEL GEORGINA KERR AND ANOTHER 


v. e 
CLARA B. RUXTON AND ANOTHER.* 
Loan—Promise to pay—Personal obligation—Mortgage deed, inoperative, effect 
of—Hortgage, collateral or substiiutional—Limitation Aot (. XV of 1877 ds 
Soh, II, Art. 116. 

Every loan implies a promise to repay, and an unqualified admission of 
indebtedness is equivalent to an express covenant, and creates a personal 
obligation. 

Calder v. Sisson (1) followed. 


° 
* Appeal from Appellate Decree No. 2179 of o4 against the decree of 


E. P. Chapman Eeq,, District Judge, Muzafferpur, datedethe 18th July 1904, 


reversing that of Babu Purna Ohandra Dey, Subordinate Judge, Musafferpnr,, 
dated the 14th December, 1903. 
“Q) (1850) 3 Comstock, N, Y, 264. 


4 


5N 


hd - 
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When there is an existing debt, and the payment of it is secured by a deed 
intended to operate as a mortgage, the pre-èxisting personal lability of the 
debtor is not superseded. 


Elder v, Nouse (1) and Liggst v. Bank of Pennsyleania (2) applied. 

If the mortgage proves to be inoperative, the creditor is entitled to enforce 
the personal obligation. 

Whether the mortgage is intended to be collateral or substitutional is a 
question of intention. 

Horie v. Fisher (8) followed. 

A suit to recover money due upon s registered bond is a suit for compensa- 
tion for breach of contract in writing registered within the meaning of Art. 116 
of Sch. II of the Limitation Act, 

Nobo Ooomar v. Siru Uultion (4) and Husain Ali v. Hafez Ali (5) followed. 

A document which is intended to-be a mortgage but is not optrative as 
such, because not duly attested, is admissible in evidence as a money bond. 
Bec. 68 of the Evidence Act has no application to such a case, 


Appeal by the Plaintiffs. 

Suit for money. 

The material facts and arguments appear from the judgments. 
The document in suit is given below :— 


“This Indenture made on the 5th day of April, 1898 between Clara 
B. Buxton, wife of Charles Franklin Ruxton of Mozufferpore, Tirhoot 
contractor and Madeline Corryton, wife of Richard Wybrants Corryton of 
Gaya, contractor of the one part (hereinafter known as the mortgagors) and 
Ethel Georgina Kerr, spinster, at present of Gorakhpore, and Alice Caroline 
Edwards Nee Kerr, wife of Lieutenant Douglas Edward, R. N. of the other 
hand (hereinafter known as the mortgagees). Whereas the mortgagors are 
seized and possessed of the properties now specifically described in the 
schedule attached to this, and whereas the consideration money rupees three 
thousend, for which the properties were purchased, was borrowed from the 
_ maortgagees, and whereas the mortgagees have called for and the mortgagors 
have agreed to give security for the repayment of the same. Now this 
Indenture witnesseth that in order to secure the three thousand, named 
above, the mortgagors do horehy mortgage by way of English Mortgage the 
properties now particularly described in the schedule attached to this, and 
do covenant that until such time as the three thousand rupees aforesaid 
together with interest thereon at the rate of nine per cent per annum and 
together with all costs and charges for executing and enforcing this iden- 
ture be repaid (which amount with interest thereon), the latter of which 
to be paid half yearly, the first payment to be made on the 6th April 1898 
and the other at intervals of six months, the properties so mortgaged shall 
remain under mortgage tẹ the extent thereon to the mortgagees, their 

(1) (1886), 15: Werfdell, N. Y. 218. fi (1880) I. L. R. 6 Calc. 94. 


(2) (1821) 7 Sergeant and Rawle, Pa, 218, (1881) LL. B, 8 All, 660, 
(3) (1848) 2 Barbour N. Y, 559, aes 
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executors, administrators and assigns, and they also agree in failure of 
the mortgagors, their executors, administrators and assigns to pay whatever 
may be due by this Indenture within four years from date, or in their 
failure to pay off any one instalment within 15 days from the date on 
whioh it would have fallen due. The mortgagees, their administrators, 
executors and assigns shall be entitled to the repayment of whatever may 
be due to them either by obtaining from the Court having jurisdiction, an 
order for sale of the mortgaged properties or privately selling the same, 
provided, however, that no private sale shall take place save in accordance 
with the provisions of section 69 of Act IV of 1882, and it is also agreed 
and covenanted that in case after the sale hereuntofure mentioned whether 
public or private has taken place, if the proceeds thereof be not sufficient 
to repay whatever may be found due on this Indenture together with all 
charges for enforcing the same, the mortgagees will be entitled to recover 
the same from the other properties of mortgagors, their administrators, 
executors and assigns, It is also agreed and covenanted between the 
mortgagors and mortgagees, that the mortgagors, their executors, adminis- 
trators and assigns shall insure the properties herewith mortgaged to .the 
extent of Rs. 3,000, and that the mortgagors, their executors, administrators 
and assigns shall duly pay the premium necessary to insure the same at the 
proper dates and that in case of any non-payment at the proper date the 
mortgagees, their executors, administrators and assigns shall have the same 
rights and remedies as if the interest or principal moneys had not been paid 
at the dates mentioned above. 
In witness whereof. 
Madeline Corryton. 
5-4-98, Clara B. Ruxton. 
Babu Sorosht Charan Mitra for the Appellants. 
_ Babu Baldev Narain Singh for the Respondents. 


G. A. V. 
The following judgments were delivered by the Court : 


Rampini J.—This appeal arises out of a suit for a debt of 
Rs. 3,000. The defendant Mrs. Ruxton, and the wife of the 2nd 
defendant Mr. Corryton in 1896 borrowed a sum of Rs. 3,000 
from the plaintiffs. The plaintiffs subsequently asked for some 
security, and Mrs, Ruxton and Mrs. Corryton on the sth April 
1898 executed the registered mortgage bond now sued on. The 
bond was not attested by witnesses, so it is not a mortgage bond, 
but the plaintiffs seek for a personal decree against the defendants 
for the amount of the debt and interest. Mrs Corryton is now 
dead. Her husband is sued as her representative. 

The District Judge has dismissed the suit. He has held 
that there is in the bond no express covenant to, pay, and so, as 
the suit was instituted more than 3 years from the date of the 
debt, it is barred by limitation, ° 


Von. IV.) HIGH COURT. 


The plaintiffs appeal and contend that there is in the bond 
an implied covenant to pay. 


Iam of opinion that the appeal should succeed. The loan 
was contracted in 1896. There is always in the case of every 
loan an implied contract to repay on demand. The plaintiffs 
subsequently asked for security. The borrowers executed the 
registered bond of 1898, fixing the date of repayment on the 
expiry of 4 year’s time f. e. on the 4th April 1902, and mortga- 
ging certain property as security for the loan. There was, I 
think, no intention of substituting this mortgage for the original 
promise to pay or for contracting, as contended by the respon- 
dents, that the repayment should be made only by a forced or 
private sale of the mortgaged property. Onthe contrary, there 
are two passages in the bond from which an implied covenant to 
repay may be inferred wrz, (1) the clause in which it is stipulated 
that the property shall remain mortgaged until the debt be 
repaid, and (2) the clause in which it is provided that on the 
mortgagors’ failing to repay the debt within four years from date, 
the property may be sold privately or by the Court. Moreover, 
the mortgage is described as an English mortgage in which 
there is always a covenant to be personally liable for the debt 
and there appears to be no stipulation for the realization of the 
amount borrowed in any particular manner. Hence this case 
does not seem to me to come within the rulings of the Privy 
Council and of this Court in Warotam Das v. Sheo Pargash Singh (1), 
Kalka Singh v. Paras Ram (2), and Bunsee Dhur v. Sujat 
Ali (3) which are relied on by the respondent. 


On behalf of the respondents it is further argued that the 
bond, being a mortgage bond and unattested, is under the terms 
of Sec. 68 of the Evidence Act inadmissible in evidence. But 
it is obviously not a mortgage deed, being attested by no witness. 
I, therefore, see no ground for holding it to be inadmissible in 
evidence. 


I would accordingly decree this appeal and would remand 


the case to the lower appellate Court for the trial of the first 
and second issues. 
Costs to abide the result. 


Mookerjee J.—This is an appeal on behalf of the plaintiffs 
in an action for repovery of money. The plaintiffs alleged that 


(1) (1884) I, L. R. 10 Cale. 740. (2) (1894) L L, R. 22 Calo, 434, 
: (8) (1888) I. L. R. 16 Cale, 540, 
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on the 6th April, 1896, the first defendant and the predecessor 
of the second defendant borrowed from them Rs. 3,000, with 
a view to pay the consideration money for a piece of land which 
was purchased by the defendants about that time. As the 
borrowers did not repay the loan, the plaintiffs called upon 
them to furnish security, and on the 5th April 1898, the debtors 
executed in favour of the plaintiffs, a document which was 
described as an English mortgage and by which they purported 
to hypothecate the land which they had purchased. Payments 
appear to have been made from time to time from the 6th 
April, 1896 tothe 6th October, 1899, and on the rz2th June, 
1903, the plaintiffs commenced the present action to recover 
the balance due. The plaintiffs asked for a personal decree 
against the defendants and did not seek to enforce their security, 
because, as was stated in the plaint, the document was not 
operative as a valid mortgage, inasmuch as it was not attested 
by two witnesses as required by section 59 of the Transfer of 
Property Act.. The defendants pleaded that they were not 
personally liable to satisfy the claim, and that the suit was barred 
by limitation. In the Court of first instance, four issues were raised 
which were all decided by the Subordinate Judge in favor of 
the plaintiffs. Upon appeal by the defendants, the learned 
District Judge has reversed the decision of the first Court on 
two grounds, namely, first, that there was no personal obligation 
on the part of the defendants to repay the loan, and secondly, that 
the claim is barred by limitation. The plaintiffs have appealed to 
this Court, and on their behalf the decision of the Court of 
appeal below is challenged on two grounds, namely, jrs¢, that 
at the time of the execution of the deed, there was a pre- 
existing personal liability, and the deed itself merely contained a 
collateral security not intended to supersede the original obliga- 
tion, and secondly, that the claim is not barred by limitation, as the 
tule of limitation applicable is that prescribed by Art. 116 of 
of the Second Schedule to the Limitation Act. In my opinion, 
these contentions are sound and must prevail. 

In support of his first contention, it is argued by the 
learned vakil for the appellants that as soon as the money was 
advanced, on the 6th April 1896, the defendants or their prede- 
cessors became.personally liable for the repayment of the loan, 
bacause -every loan implies a promise tofepay. This position 
is not controverted by the learned vakil for she respondents. 
The question, therefore, arises, what was the effect of the deed 
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of the 5th April, 1898, upon the pre-existing personal obligation. 
In my opinion, the true view of the matter is that the personal 
obligation was not superseded, that the deed itself embodied a 
promise to pay, and also created a collateral security. In the 
first place, the deed recites the loan, refers to the circumstance 
that the creditors have called for security, and states that the 
deed was being executed to secure the sum previously borrowed. 
In the second place, the deed implies a covenant, to repay 
the loan within four years, followed by a covenant, upon failure 
to pay on the due date, that the mortgagees would become 
entitled either to have the properties-sold in execution of a 
decree for sale or in accordance with the provisions of section 69 
of the Transfer of Property Act. In the third place, the deed 
provides that if the sale proceeds are found insufficient to satisfy 
the debt, the mortgagees would be entitled to proceed against 
other properties of the mortgagor. In the fourth place, the deed 
was intended to be, and indeed, was described as an English 
mortgage under which the mortgagor binds himself to repay 
the mortgage money on a certain date. From the circums- 
tances, J think, the conclusion is legitimately deducible 
that the pre-existing personal liability was not only not super- 
seded but affirmed. There can be no doubt that the 
circumstances which render the mortgagor personally liable 
to pay the debt secured by the mortgage, are the exis- 
tence of some separate obligation or express acknowledg- 
ment of indebtedness outside the mortgage, or the mortgage 
must itself contain a covenant or express promise to pay the debt. 
It may be conceded that it may not be sufficient to make the 
mortgagor personally liable, that the mortgage recites a debt or 
consideration or that the mortgage is defeasible upon the 
payment of a sum of money. But an unqualified admission of 
indebtedness ts equivalent to an express covenant. It is also well 
settled that the fact that the payment of an express obligation 
is collaterally secured by the mortgage, does not destroy the 
personal liability of the mortgagor ; the principle upon which this 
proposition is based is that the obligation has an existence inde- 
pendent of the mortgage, which will enable it to retain its 
validity notwithstanding a release, discharge or the total invalidity 
of the mortgage. This is well illustrated by the casesof Zider 
v. Rouse (1) and Ligket v. Bank of Pennsylvania (2). In the first 


e 
(1) (1836) 15 Wendell (N. ¥.) 218. 
(2) (4821) 7 Sergeant and Rawle (Pa) 218. 


515 


CIVIL, 
1906. 
Ethel Georgina Kerr 
Clara R Ruxton. 


Mookerjee J. 


516 THE CALCUTTA LAW JOURNAL. [Vor IV. 


` 


_ OIVIL, of these cases, it was held that where in'a mortgage of property, 
908. a party acknowledges his indebtedness to another in a sum 
certain and declares that for the purpose of securing the 
payment thereof, he transfers the property specified in the 
ets instrument, the creditor, on default of payment, may bring his 
Mookerjee, J. action and is not bound in the first instance to resort for satisfac- 
a tion to the property. The whole question in such cases is whether 
the object of the parties was that the plaintiff should, in the first 
instance, seek a remedy against the property, or whether the 
instrument shows that the object of it was simply to secure the 
payment of the debt. In the second case, it was held under 
circumstances somewhat similar to those of the case before us, 
that the mortgage was only a collateral security, and that it was 
not intended to operate as a merger of the debt ; it was observed 
that the title of the mortgagor might prove defective and that 
the creditor could not have intended to abandon his right to 
resort to the debtor personally. In the case before us, there was 
a pre-existing personal liability which might be enforced at any 
time, and the effect of the deed was to give the debtors four 
years time to repay the loan and give the creditor a security 
upon immoveable property. It is difficult to see how it can be 
contended that the intention of the creditors was to release the 
debtors from their personal liability. No doubt, as pointed by 
Chancellor Walworth in Hone v. Fisher, (1) where a mortgage is 
taken for the security of a pre-existing indebtedness, the answer 
to the question, whether the personal liability of the debtor con- 
tinues, must depend upon the intention of the parties ; if the 
intention was to discharge the debtor from hisoriginal personal res- 
ponsibility, the creditor can resort to the land alone or to the pro- 
ceeds thereof for payment ; on the other hand, if the security was 
intended to be only collateral and not substitutional, the creditor 
would be entitled to proceed personally against the debtor [see 
also Calder v. Sisson (2), which shows that a clear and unequi- 
vocal recognition of a debt, or an express acknowledgment of 
indebtedness, is equivalent to an express covenant or agreement 
to pay money, and creates a personal obligation; and Spencer v. 
Spencer (3), which shows that in the absence of an agreement 
to pay or of evidence to show the pre-existence of a debt payable 
personally by the mortgagor, the mortgagee could proceed only 
against the property.] The learned vaki for the defendants, 
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(1) (1848) 2 Barbour (N. Y.) 559. (2) (1850) 8 Comstock (N. Y.) 264. 
(8) (1884) 50 Bickel (N. Y.) 853., ° 
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respondents, contended that the present case falls within the 
principle laid down by the Judicial Committee in the cases of 
Narotam Das v.Sheo Pargash Singh (1), Kalka Singh v. Paras 
Ram (2), and by this Court in the case of Bunseedhur v. Sujat 
Ali (3). These cases, however, are clearly distinguishable. As 
was pointed out in my judgment in Parbaty Chardn v. Gobinda 
Chunder (4), the cases relied upon only lay down that if there 
isa covenant and an agreement to pay which is not absolute 
but qualified in its terms, for instance, if there isa covenant to 
pay in a particular manner, or out of a specified fund, it does 
not create the relation of creditor and debtor, as upon a simple 
loan of money, between the mortgagee and mortgagor. As I 
have already observed, iù the case before us, the relationship 
of creditor and debtor undoubtedly existed between the parties 
at the date of the execution of the mortgage ; not only is there 
no clear indication that the parties intended to extinguish the 
personal obligation of the debtor and substitute for ita real 
obligation, there is at least an implied undertaking by the debtors 
to repay the loan. The case falls, therefore, within the ‘principle 
laid down in Kalee Pershad v. Raye Kishoree (5), Miller v. 
Runga Nath (6), Musaheb Zaman Khan v. Inayat-ul-lak (7); 
and Parbati Charan v. Gobinda Chandra (8). I must hold, 
consequently, upon a construction of the mortgage deed in the 
present case and in view of the principles already explained, 
that the mortgagors were under a personal liability to the 
mortgagees to repay the debt, and that the present action is 
consequently well sustainable. 

As regards the second question, namely, whether the suit 
is barred by limitation, it is quite clear that Art. 116 of the 
Second Schedule to the Limitation Act is applicable. The debtors 
were personally liable under the deed to repay the loan and they 
were bound todo so within four years from the 5th April, 1898, 
As the suit was instituted on the 12th June, 1903, it is obviously 
in time. See Nobocoomar v. Siru Mullick (9), and Husain Ali 
v. Hafiz Ali Khan (10), in which it was held, that a suit to recover 
money due upon a registered bond is a suit for compensation for 
breach of contract in writing registered within the meaning of 
Art. 116 of Sch. Il. to the Limitation Act. 


1) (1884) L. R. 11 I A. 88; I. L. R, 10 Cals. 704, 
Č (3 (soa) 1 .L BR. 22 C 484; L. R. 22 L A. 68. 


(8) (reso T L. R. 16 io, 40. (7) (1892) I. L. R, 14 All 518, 
(4) (1908) 4 O Ei 246 (8) (1908) 4 C. L. J. 248, 

(5) (1878) 19 (9) (1880) I. L. R. 6 Oal 94. 
(6) (1885) 1. L, R. 13 Cale, 389. (10) (1881) I. L R. 8 All, 600. 
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The learned vakil for the respondents contended that the 


` document which purports to be a mortgage deed ‘is not admissible 


in evidence under section 68 of the Indian Evidence Act,’ and 


‘in support of this proposition he relied upon the case of 


Mattongeney Dossee.v. Ramnarain (1). That case, however, is 


-Clearly distinguishable. Here, as I have already held, there is 
“a covenant to pay and there is a collateral security for the loan, 


the document is undoubtedly admissible as a money bond and 


‘as evidence of the debt, See Xrishkto Lall v. Bonomalee (2), 
:Gour Churn v. Innut Ali (3) and Sheo Dial v. Prag Dat Miser (4). 
-It further appears that the bond in this case was duly registered, 


and the only objection“ taken is tbat- as the document was 


‘intended to be a mortgage deed and as such required to be 
attested by two witnesses, inasmuch as no attesting witness has, 


beeh called, the document has not been duly proved. This 
contention is obviously unsound. The document was never 
attested by any witnesses ; it never became. operative as a 
mortgage ; there are no attesting witnesses who can be- examined 


under section 68 of the Evidence Act, which clearly: assumes - 


that there is at least one attesting witness who is capable of 
being examined. On the other hand;the document as a money 
bond, is not required by law to be attested, and if a money bond, 
which is attested, may under section 72 of the Evidence Act 
be proved as if it was unattested, there is no reason why an 
unattested’ bond should not be duly proved and admitted in 
evidence. .. asi we 
On these grounds I agree with my learned brother that 
the decree made by the District Judge cannot be supported 
and must be reversed, and the case must be remitted to him for 
disposal after. decision of the questions raised in the first and 
second issues. . 
M. M. C. Appeal allowed ; “Case remanded. 


_ (1) (1878) I. L. R. 4 Cale, 83 ` (3) (1882) 11 C. L., R. 166. 
(2) (1879) I. L. B. 5 Calc. 611. (4) (1880) I. L. R. 3 ALL 229. 
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Before Sir Francis W. Maclean, K. È. 1. E., Chief Fustice, 
Mr. Fustice Bodilly and Mr. Fustice Mookersee. 


C. R. MACDONALD 
v, 
BABU LAL PURBI AND OTHERS.“ 
Bengal Tenanoy Act (VIII of 1885), Seo, 103 B—Presumption—Reoord of rights, 
entry in and publication of. 


The presumption referred to in Sec. 103B of the Bengal Tenancy Act is 
applicable to a suit which has been instituted before the publication of the 
record of rights in which the entry is contained. 


Appeal by the Defendant No. 1. 
Suit for possession, 


Babus Kali Kissen Sen and Saligram Singh forthe Appellants. 
Babu Omakali Mukherjee for the Respondent. 


The judgment of the Court was delivered by 


Maclean C. J—I think the Court below has misconceived 
the true view of section 103B of the Bengal Tenancy Act. To 
my mind, it does not make any difference whether the publica- 
tion of the record of rights had or had not been made until after 
the suit had been instituted. The fact temains that the 
: defendants had been recorded as tenants. Section 103B says, 

“Every entry in a record of rights so published shall be 
_ presumed to be correct until the contrary is proved.” It seems 
to me, therefore, that the onus is not on the defendants to prove 
their tenancy, but on the plaintiffs to show that the entry made 
is incorrect. The Court below, I think, has put the onus on the 
wrong shoulder. That being so, we must send the case back to 
the lower Court to be re-tried, having regard to the presumption 
which arises under section 103B of the Bengal Tenancy Act. 
The costs of this appeal will abide the result. 


M M.C s Appeal allowed ; case remanded. 


~ * Appeal from Appellate Decree No. 457 of 1902 against the decree of 

~ ALE, Staley, Esq., District Judge, Muzafferpur, dated the 18th November, 1901, 

affirming that of Babu Bipra Dass Chatterjee, Subordinate Judge, Musafterpur, 
dated the 16th January 1901. 
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Before Sir Francis W. Maclean, K. C. I. E., Chief Fustice 
and Mr. Fustice Geidt. 


SULTAN KHAN 
v 


RADHA KRISHNA SINGH AND ANOTHER.* 


Act VIII (B.0.) af 1865, Sec. 12—Rent for period subsequent to suit—Sale 
proceeds, surplus, charge upon—Priosrity over attaching oreditor— Charge 
Sor future rent. 
Under section 12 of Act VIII (B. C.) of 1865, a plaintiff who has obtained 
a decree for rent has no charge over the surplus sale proceeds for the rent of 
subsequent period, 


Appeal by the Defendant No. 1. 


Suit for declaration of a charge for rent upon certain 
surplus sale proceeds. 


The material facts appear from the judgment. 


Babus Umakalt Mukherjee and Sats Chandra Mukherjee 
for the Appellant. i i 


Babu Dwarka Nath Mitter for the Respondent. 
The judgment of the Court was delivered by 


Maclean C. J.—In this case defendant No. 2 held a fote 
under the plaintiff. The plaintiff obtained a decree for arrears 
of rent against defendant No. 2 in respect of that fote, and caused 
the jote to be sold on the 4th of May 1903. Healso brought a 
second suit against the defendant No. 2 for rent due on the same 
jote between the date of the previous suit and the date of the 
sale; and, apparently, obtained a decree in that suit, and on 
the 2nd June 1903, caused the surplus proceeds of sale under 
the first decree to be attached. Defendant No. 1, who is a 
judgment creditor of defendant No. 2, also attached the surplus 
sale-proceeds of the jote on the 12th of August 1903, in execution 
of his decree. The question that arises upon these facts is a 
question of priority as between this judgment-creditor and the 
plaintiff. The plaintiff says that he has a charge upon the 
surplus sale-proceeds ; the judgment-creditor says that the plain- 
tiff has not. The lower appellate Court has held that he has: I 
do not think that is right. It based its conclusion, upon the 


* Appeal from Appellate Decree No. 2167 of 1804 against the decree of 
Babu Mohendra Nath Roy, Subordinate Judge, Manbhum, dated the 9th June 
1904, reversing that of Babu Sasi Bhusan Sen, Munsiff? Purulia, dated the 


14th april, 1904. 


` . 


EUG i L, 


Po 


Von. IV.) HIGH COURT. 


effect of section 12 of Act VIII of 1865 (B. C.) That section 
does not create any such charge; its language is very different 
from that of section 65 of the present Bengal Tenancy Act. 
Section 12 of Act VIII of 1865 provides that after the property 
has been -sold, the expenses of sale are to be paid first, out of the 
proceeds, then the decree is to be satisfied and the surplus is to be 


„ held in deposit on account of the defaulting holder of the under- 


tenure. That does not create a charge in favour of any one who 
has attached the surplus proceeds under a decree in a subsequent 
suit for rent. We, therefore, cannot agree with the lower 
appellate Court on this point. . 

It does not however follow that the plaintiff is not entitled 
to priority ; apparently his attachment of the surplus proceeds is 
prior in point of date to that of defendant No. 1, the judgment- 
creditor. If so, prima facie he may be entitled to priority. 
But this question has not been decided by the lower appellate 
Court: and, the Court of first instance has found -that the 
attachment by the plaintiff was an invalid attachment. Whether 
that is so or not, I am not in a position to say. ; 

The decree of the lower appellate Court must, therefore, be 
set aside and the case must go back to the lower appellate Court 
to dispose of it after determining whether, under their respective 
attachments, the plaintiff or the judgment-creditor is entitled to 
priority : and this will involve the question of the validity or 
otherwise of either or both of the attachments. 

Costs will abide the result. g 


M. M. C. as: Appeal allowed ; case remanded. 
Before Sir Francis W. Maclean. K. C. T. E. Chief Fustice 
and Mr. Fustice Mookerjee. 

"SAMANT RADHA CHARAN DAS AND OTHERS 

7 v. 
ANANTA PRASAD DAS AnD oTHERs.* 4 
Bengal Tenancey Aot (VIII) of 1885, Secs. 65, 178, 179—Permanent tenure- 
-holder— Ejectment for non-payment of rent, contract illegal. 


A contract in contravention of Seo, 65 of the Bengal Tenancy Act, -under 
which the tenant of a permanent tenure makes himself liable to be ejected 
upon failure of payment of rent is bad in law, even though Secs. 178 and 179 
are inapplicable. 


* Appeal from len i Decree No. 2800 of 1902 against the’decree’of B.,0. 

Mitra Esq., District Judge, Cuttack, dated the 8rd July 1902, affirming that lof 

paoi Behary Lal Mallick, Subordinate Judge, Cuttack, dated the 19th February, 
901. 
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` Appeal by the Defendants. 
Suit for ejectment for non-payment of rent. 
The material facts appear from the judgment. 


Babus Nalini Ranjan Chatterjee and Khetra Mohan ‘Sen for 
the Appellants. 


Babu Asutosh Mukerjee for the Respondent. 
The judgment of the Court was as follows :— 


Maclean C. J—The only point in this appeal is wither 
the plaintiffs, as permanent tenure-holders, are liable to ejectment 
for arrears of rent. J agree with both the lower Courts in the 
view that the plaintiffs are permanent tenure-holders within the 
meaning of section 65 of the Bengal Tenancy Act. No doubt, 
under the kabuliats under which the plaintiffs held, they agreed’ 
to pay the rent ın question. By clause (ii) there was an’ agree- 
ment that “in case of violation of any of the aforesaid terms”— 
I would pause here to say that,-in the case before us, the violation 
complained of is the non-payment of rent—“the recorded’ pro- 
prietor shall be competent to make petition before the Collector 
and upon such petition, the Collector shall be competent to make 
khas the land mentioned above.” There was a default in the 
payment of rent, 44as possession was taken through the Collector 
and hence.the present suit was instituted. The plaintiffs say 
that, having regard to the provisions of section 65 of the Bengal 
Tenancy Act, which has been extended to Orissa, they are not 
liable to ejectment. I think, that the contention must prevail. 


_ It is suggested on the other side that section 178 has not been 


extended to Orissa and, therefore, there was nothing to prevent 
the parties from entering into any contract that they might think 
proper. That may be so, but the question is whether they can 
get rid of the effect of section 65 which deals with the position 
of the parties and says distinctly that the plaintiffs shall not be 
liable to ejectment for arrears of rent. Ido not think they can. 
J agree therefore, with the view taken by both the lower Courts 
and think that this appeal must be dismissed with costs. 
Mookerjee J.—I rates ee, 


M. M. C. Appeal dismissed: 


Vou. IV.] HIGH COURT. 


Before Mr. Fustice Ghose, diar Chief Justice and 
Mr. Fustice Caspersz. 


CHANDRA KISHORE ROY 
v. 
PRASANNA KUMARI DASI* 

Wul—Letters of Administration—Grant to ons legates—Swuit by another for 
legacy—Indian Succession Act (X of 1865), Seo. 187—Maintainadility 
of suit. 

lf a will is once sional and probate or ewes of administration are granted 
to one legatee, any other legatee may come in and would be entitled to obtain 
relief from the Court, Bec. 187 of the Succession Act would not be a bar, 

When a District Judge granted letters of administration in respect of the 

entire estate to a legatee, and the High Court on appeal held, that the will was 

genuine but the grant ought to be a limited one, and the original grant was not 
really cancelled, as the grantee died and could not deliver up the letters for 
cancellation : 

Held, another legatee need not apply for fresh per of letters of adminis- 
tration before obtaining relief from the Oourt, 


Appeal by the Defendant. 

Suit for recovery of maintenance granted by will. 

The suit out of which this appeal arose was brought by the 
plaintiff Prasanna Kumari Dasi against the defendant who was 
the adopted son of her father Shyam Kishore Roy deceased, for 
the recovery of arrears of the monthly maintenance allowance 
payable to her in accordance with the terms of the Will of her 
father, dated the 16th Magh 1284. Her father died on the 3rd 
Sraban 1286 corrersponding to the 18th July 1879. 

The defence, so far as it is material for the purposes of this 
report, was that as no probate or letters of administration with 
the Will annexed had been taken out, the plaintiff’s right to the 
legacy claimed could not be established, and that the provision 
of the Will bequeathing the monthly allowance to the plaintiff 
was illegal and invalid. 

It appeared that letters of administration with the Will 
annexed were granted and issued to one of the, widows of the 
testator by the District Judge of Rangpur ; on appeal, the High 
Court, while upholding the Judge’s finding as to the genuineness 
of the Will, ordered that the letters of administration granted 
to the widow should be limited to the extent of the legacy 
pegueatied to her. The Judge, therefore, called upon the widow 


*Apeal from Appellate Seoree No. 1815 of 1904 against the decision of K, N. 

Roy Esq, District Jugge of Rungpore dated the 22nd April 1904 reversing that of 

2 u oe so Mitter, Offg. Subordinate Judge, Rungpore, dated the 23rd 
ecember 


~ 


523 


CIvIL. 


1906. 


— 
Chandra Kishore 
Roy 


v. 
Prasanna Kumari 
Dasi. 


THE OALOUTTA LAW JOURNAL. [Vor IV. 


to surrender the letters granted to her and to take a fresh grant 
limited in the aforesaid manner. The widow, however, died 
and nothing further was done. 

The Subordinate Judge decreed the suit, and his decision 
was affirmed by the Judge on appeal. 

The defendant appealed to the High Court. 

The Offictating Advocate-General (Mr. S. P. Sinha), Babu 
Tara Kishore Chowdhury and Dr. Sarat Chandra Banerjee with 
him) for the Appellant :—Under the provisions of section 187 
of the Succession Act and section 2 of the Hindu Wills Act, 
no right as legatee under a Will can be established unless 
probate of the Will which includes letters of administration with 
the Will annexed has been granted ; Mun Mohun v. Puresh (1), 
the requirements of the section are not satisfied by a mere 
order granting the probate or letters, the probate or letters 
must be actually taken out; Mohkamidu v. Pitchey (2). The 
letters granted to the widow were recalled, and although on 
account of her death the letters may not have been actually 
surrendered, they must be considered as non-existent. The 
limited grant ordered by the High Court is not. sufficient ; 
the duty payable on such letters would be two per cent. on 
the amount of the legacy to the widow, and it could not 
have been the intention of the legislature, that any other legatee 
would without paying further duty be entitled to take the benefit 
of the limited grant to establish his own claim. The legacy to 
the plaintiff is contingent on her marriage, and as no time is 
fixed for the happening of the contingency, and the marriage 
not having take place at or before the death of the testator, 
which must be taken to be the period of distribution, the legacy 
is void; section 111 of the Succession Act, Narendra Nath 
Strcar v. Kamalbasint Dasi (3). 

Babu Dwarka Nath Chuckerbutty for the Respondent :— 
The object of section 187 of the Succession Act is that the 
genuineness of a Will should be established in the Court of Probate. 
That has been done in this case ; the judgment of the High Court 
shows that the finding of the District Judge, that the. Will was 
genuine was affirmed. The letters granted to the widow are in 
existence and have not yet been formally cancelled. The objec- 
tion is a purely technical one and ought not to prevail. The 
legacy to the plaintiff is not really contingent on her marriage 


(1) (1874) 22 W. R. 174. (2) (1894) A. O. 487. 
(8) (1896) I. L. R. 23 Calo. 563 ; L. B. 28 I, A. 18, 


Vor. IV.) HİGH COURT. 


and the objection based on section rrr of the Succession Act 
has no foundation. ; 


The Officiating Advocate- General in reply. 
The judgment of the Court was delivered by 


Ghose C. J.—This is an appeal by the defendant, and it arises 
out of a suit instituted by a daughter of the late Kumar. Sham 
Kissore Roy for recovery of maintenance allowance bequeathed 
to her by the Will left by her father. The Will bears date the 
‘16th Magh 1284 corresponding with January 1877. This docu- 
ment, amongst other provisions, gave his widows, three in 
number, power to adopt a son or sons, and made provisions for 
the maintenance of his wives and daughters. The defendant, 
who is the appellant before us, is the adopted son of Rani , Pran 
Kissori, one of the widows of the said Kumar Sham Kissore Roy ; 
and he was adopted subsequent to the death of the testator. 
The estate was formerly in the hands of the Court of Wards, and 
it would appear that, during the period that the estate was in the 
charge of the Court of Wards, the maintenance allowance, as 
provided in the Will in question, was allowed, to the several 
legatees, and it is only recently, that a question has arisen 
whether, under the terms of the Will, the plaintiff is entitled to 
recover such maintenance allowance. 


It appears that, in the year 1901, the mother of the present 
plaintiff obtained letters of administration with a copy of the 
Will of Kumar Sham Kissore Roy annexed to it, in respect of the 
entire estate left by the deceased. Letters of administration were 
actually issued to her, but, against the order for such issue, the 
adopted son appealed to the High Court, and this Court, on the 
24th February 1903, was of opinion that the letters of administra- 
tion granted by the District Judge to the widow should be 
limited to the realization of the maintenance allowance provided 
for her by the Will in question. The District Judge, upon 
receipt of this order of the High Court, called upon the widow to 
produce the letters of administration that had been granted, so 
that fresh letters might be issued to her limiting the same to her 
maintenance allowance only ; but unfortunately, it so happened 
that she died, the result being that the letters already granted to 
her remained formally uncancelled. We mention these facts, 
because the first grgmnd that has been raised before us by the 
learned Advocate General on behalf of the defendant is that, 
having regard to the provisions of section 187 of the Indian 
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. Succession Act, the plaintiff is not entitled to maintain a suit for 


“recovery of any legacy provided in the Will of the late Kumar 


Sham Kissore Roy, because no probate or letters of administra- 
tion in respect of that Will is or are now in existence, the letters 
previously granted to the widow having been, in effect, cancelled 


. by the order of the High Court. The other point raised before 


us arises upon the construction of the Will and bears upon the 

provisions of section 111 of the Succession Act. The point is © 
‘this; that, under paragraph 9 of the Will, the maintenance 
-allowance payable to the daughters was contingent upon their . 
marriage, and because such marriage took place only after the 


-death of the testator, the provision became inoperative and 


therefore, it could not be enforced. 

So far as the first mentioned matter is concerned, we desire 
to say, that the main object which section 187 of the Indian 
Succession Act has in view is, that any Will upon which a claim 
is founded must be formally proved in a Court of Judicature, 
and that unless probate or letters of administration in respect 
of such Will have been obtained, the claim should not be allowed 
to be enforced. Now, in the present case, the Will of the late 
Kumar Sham Kissore Roy was proved in a Court of Justice and 
letters of administration in respect of the entire estate left by 
the deceased were granted.to one of the widows, and though, 
no doubt, the High Court declared that such letters should not 
have been of such a comprehensive character as that, which 
had been granted by the District Judge, yet the fact remains 
that the Will was proved, and the High Court held that, 
though the widow was not entitled to letters of administration 
in respect of the entire estate, she was entitled to such letters of 
a limited character. The letters of administration already granted 
to the widow yet remains formally uncancelled. We do not under- 
stand the legislature to mean, that every legatee claiming under a 
Will should have to obtain separate probate or letters of adminis- 
tration in respect of the estate or a portion of the estate of the 
deceased, before he can be permitted to maintain a claim for the 
legacy. If the Will is once proved in a Court of Justice and 
probate or letters of administration are granted, that would be an 
authority in favour of any one of the legatees or any one claiming 
under the Will, entitling him to obtain relief from the Court. In 
this view of the matter, it seems to us thgt section 187 of the 
Indian Succession Act relied upon by the learned Advocate 
General is no bar to the maintainance of the present suit. 


Vou. IV.] HIGH GOURT. 


As to the other point raised, it seems to us, upon réading 
the 9th paragraph) of the Will in question, as also the 6th 
paragraph thereof which, also bears upon the matter of the 
maintenance allowance allowable to the daughters, that the 
allowance provided by the first mentioned paragraph is not 
contingent upon their marriage, and if this be the right view to. 
take, it is obvious that section 111 of the Succession Act does 
not stand in the way of the plaintiff in getting the allowance 
that she has sued for. For these reasons, we are of opinion 
that this appeal should be dismissed with costs. 

This judgment will govern the other appeal No. 1816. 


N. K. B. . ' Appeal dismissed. 


Before Mr. Fustice Ghose and Mr. Fustice Pargiter. 
APARNA CHARAN GHOSE AND ANOTHER 


v. 
KARAM ALI AND OTHERS.* 


Bengal Tenancy Acts( VIII of 1885), Seos. 2 ol, (£), 74, 179—Abwab—Act X of 
1859, Ss0.'10—Reg. V of 1812, Sao, 3. 


Where a permanent tenancy was created by a lease dated 1860, i.s., before 
the passing of the Bengal Tenancy Act, the provisions of section 179 of the 
Act would not apply to the case, and the landlord could not recover any abwab 
from the tenant, 

: Sec. 10 of Act X of 1859 or Sec. 3 of Reg. V of 1812 corresponding to 
Sec. 74 of the Bengal Tenancy Act-made all impositions upon all classes of 
tenants, including a permanent tenure holder, in excess of the specified rent, 
iNegal. 

An agreement by a permanent tenant to give a certain number of cocoanuts 
to the landlord as bhat and to perform certain services-(degar) without any 
remuneration, {n addition to the rent, was illegal under the law as prevailed 
before the passing of the Bengal Tenancy Act. 

Under Sec. 2 ol. (4) of the Bengal Tenancy Act, the landlord cannot now 
recover the abwabs which he could not recover under the old law. 


Appeal by the Plaintiffs. 
Suit for rent. 
The material facts appear from the judgment. 
Babu Dhirendra Lal Kastgir for the Appellants. 
Moulot Shamsuddin Ahmed for the Respondent 
* Appeal from Appetite Decree No. 786 of 1904 ‘against the deoree of 
H. E. Ransom, Esq., ppr Judge, Chittagong; dated the 5th January 1804, 


affirming that of Babu Raj Kumar Bose, Munsiff, Hathagari, _ dated he, Sth 
February 1903, 
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“The judgment of the Court was delivered by 

Ghose J.—This appeal arises out of asuit for recovery of 
rent ; and the main question upon which the parties seem to 
have been at issue was, whether the landlord was entitled, under 
the terms of the lease granted by him to the defendant, to the 
price of three cocoanuts, and one day's personal service to be 
rendered by the defendant, or whether such items were, in fact, 
abwabs and as such, not recoverable. Both the Courts below 
have held that they are abwads and as such, not recoverable. 
The lease seems to'have been of a permanent character, and the 
contention of the learned vakil for the plaintiffs appellants has 
been that, having regard to the provisions of section 179.0f the 
Bengal Tenancy Act, the landlord is entitled to recover these 
items, though they might be items falling within the definition 
of abmab, mahtut etc as mentioned in section 74 of the same 
Act. No doubt, if we are to be governed in this case by the 
provisions of the Bengal Tenancy Act, the contention of the 
learned vakil would appear to be sound ; for section 179 declares 
that “nothing in this Act shall be deemed to prevent a 
proprietor or a holder of a permanent tenure in a permanently 
settled area from granting a permanent mokarari lease on any 
terms agreed on between him and his tenant.” But, then, it has 
been argued .on behalf of the respondents that the case is not 
governed by the Bengal Tenancy Act, the lease in favour of the 
defendants having been executed long before that Act was passed. 
The date of the lease is 1860, that is to say, atatime when 
Act X of 1859 was in operation. Section 10 of that Act provided 
that if the landlord exacted from any undertenant or raiyat any 
sum in excess of the rent specified in his pottah, whether as 
abwad or under any other pretext, the said sum could be 
recovered back with damages ; thereby distinctly declaring that 
abwabs or any sum in excess of the rent specified in the pottah 
were illegal, and could not, therefore, be recovered by the 
landlord. Looking at the earlier Regulations upon the same 
subject, it will be found that adwads were not recoverable from a 
permanent tenure-holder by the landlord. Regulation V of 1812 
in section 3 declared that any stipulation to pay any arbitrary or 
indefinite cesses, whether under the denomination of adwad, 
mahtut, or, any other denomination was null and void ; and the 
whole question that we have to determinen this case is whether 
the case falls outside the provisions of the Bepgal Tenancy Act; 
and whether the landlord is entitled to recover the ‘tems claimed, 


Vou. IV.) | . HIGH couRT. 


Now, under section 2, clause (4) of the Bengal Tenancy Act, we 
have it that “the repeal of any enacãueht by this Act shall not 
revive any right, privilege, matter or thing not in force or 
existing at the commencement of this Act.” Act X of 1859 and 
Regulation V of 1812 were no doubt repealed by the Bengal 
Tenancy Act, but such repeal could not, having regardto the 
terms of section 2, clause (4) to which we have just referred, 
revive any right or privilege which did not exist at the time 
when the Bengal Tenancy Act was passed. If, therefore, under 
the law as it stood before the Bengal Tenancy Act .was passed, it 
was not competent to the landlord in this case to recover the 
items now claimed, it is obvious that he cannot now claim the 
same. The law relating to abwabs, generally, was considered 
by a Full Bench of this Court in the case of Radha Prosad Singh 
v. Bal Kowar Koeri (1) and it seems to us that, if a particular sum 
specified in the lease or agreed to be paid is the lawful considera- 
tion for the use and occupation of the land, that is to say, if it 
is really part of the rent, although not described as such, the 


landlord would be entitled to recover the same. And the whole 


question in this case is whether the items claimed in this case 
are really part of the rent, which was the consideration for the 
letting out of the lands to the defendants. Now, looking at the 
terms of the lease itself, it is quite apparent that the rent which 
was agreed to be paid by the defendants to the landlord was 
.a specific amount and, in addition thereto, the tenant appears to 
have agreed to pay C8b and to perform certain services (castta) 
without any remuneration. The plaintiff in this case claims 
some of these items, they being the value of certain cocoanuts 
and the value of one day’s personal service. It seems to us that 
the agreement referred to was of an arbitrary and indefinite 
character within the meaning of Regulation V of 1812, to which 
we have already referred, and that the items claimed are really 
abwabs as indicated in Act X of 1859. We think that, under 


the law as it stood before the Bengal Tenancy Act was passed, | 


these items could not be recovered. The District Judge, however, 

has not dealt with the case from the points of view to which we 

have already referred. But notwithstanding this, we are of 
- Opinion that the result at which he has arrived is right. We 

accordingly dismiss this appeal with costs, 

B Me ` f Ld Appeal dismissed, 
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Before Mr. Fustice Ghose and Mr. ‘Fustice Pargiter, 
RATAN CHAND OSWAL AND ANOTHER 


v. 
DEB NATH BARUA.* 
Limitation Act (XV of 1877) Soh. II, Art. 179, ol, 5—" Date of issuing a 
notico” meaning of—Judicial and ministerial act—Oiril Procedure Oode 
(XIV of 1888) Seo. 248. 


Per Ghose J, (Pargiter J., dabitante)—Whether the actual issue of a notice 
be regarded as a ministerial or a judicial act, the words “date of iesuing a notice” 
in cL (5), Art, 179 of the Limitation Act mean the date on which it is actually 
issned, and not the date on which the order for the issue of the notice is passed. 

Kadaressur Son v. Mohim Ohandra (1) followed, 

Koonj Behares v. Girdharee Lal (2) referred to. 

Govind v. Dada (3) and Damodar v, Sonajr (4) dissented from. 

Appeal by the Decree-holder. 

Proceeding in execution of a decree. 

The material facts and arguments appear from the judgment, 

Babu Charu Chandra Ghose for the Appellant. 

Babu Monmohun Dutt (for Babu Hem Chandra Mitra) for 
the Respondent. CG. A. Vi 

The following judgments were delivered :— 

Ghose J.—The question raised in this appeal is one cio 
limitation, and it arises upon the construction of Art. 179, clause 
5 of the Indian Limitation Act. That clause runs as follows :— 
“(Where the notice next hereinafter mentioned has been issued) 
the date of issuing a notice under the Code of Civil Procedure, 
section 248” and the question that we have to consider is, 
whether the legislature, when using the words “the date of 
issuing a notice” meant the date of the order of the Court.to 
issue such notice, or the date when the notice is actually issued 
from the Court. In the present case, the order of the Court to 
issue the notice under section 248 was made on the zoth August 
1901. On the 22nd August the notice was actually prepared 
and signed by the Court, but it was not made over by the 
Nazir of the Court to the peon for service until the 26th 
August. The notice was served on the 28th August ; and the 
present application for execution was made on the 24th August 
1904. If the starting point be the 26th August 1901, when the 


‘'* Appeal from Appellate Order No. 206 of 1905 against the order of 
F. E. Jackson, Esq., o District Judge, Assam Valley Districts, dated the 17th 
January, 1905, affirming that of H. F. Haliday, ẹEsq., Subordinate Judge, 
Nowgong, dated the loth September, 1904, eee 


(1) (1902):650. W. N., 656, i (B) (1904) I. L.eR., 28 Bom., 416, 
(2) (1874) 22 W. R. Civil 484. -(4) (1903) I, L, B., 27 Bom., 622. 
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notice was made over for service by the Nazir of the Court to 
the peon, the application would be in time ; but not so, if 
limitation runs from either of the two earlier dates. The Court 
below has held that, because the actual issue of the notice was 
not an act of the Court, but merely a step towards carrying 
` out the order to issue and serve thé notice, the time does not 
run from the date of the issue, but from one or other of the two 
earlier dates, and in support of this view it relies upon the case 
of Govind v. Dada (1). This case as also the earlier cases referred 
to therein are, no doubt, in favour of the view adopted by the 
Court below, but I am not prepared to accept it. The words of 
the article to my mind, are plain enough. It says :— ‘ (where 
the notice next hereinafter mentioned has been issued) the 
date of issuing a notice.” The legislature, I think, here con- 
templates the actual issue of the notice. It does not say, the 
date of the order to issue the notice. Looking at the earlier 
clauses of the same article it would seem that, in every instance, 
where the legistature contemplated that time should run from 
the date of an order or decree, it says so in distinct terms, unlike 
the case falling within clause (5), where, after saying " where 
the notice next hereinafter mentioned has been issued” it 
says "the date of issuing such notice.” I cannot, therefore, 
persuade myself to hold that the legislature contemplated that 
the date of the order should be the starting point. It has, however, 
‘been said that the issue of the notice is not a judicial but a 
ministerial act, and that the only judicial act being the order 
directing notice to issue, the legislature could not have contempla- 
ted that time should run, not from the time of the judicial act, 
but from the date of the ministerial act. The intention of the 
legislature is, however, to be gathered from the words used ; and 
I am inclined to think that it did intend that the time should run 
from the date of the ministerial act, if the issue of the notice may 
be regarded as a ministerial act. The view that I have just 


expressed is supported by the ruling of a Divisional Bench of - 


this Court in the case of Kadaressur Sen v. Mohim Chandra 
.Chakravarti (2), and there is an earlier case, Koonj Beharee v. 
Girdharee Lall (3) which is somewhat to the same effect. For 
these reasons, I am of opinion that time runs from the date of 
. the issue of notice and not from the date of the order of the 
Court to issue such nftice, and in this view of the matter, I am of 


ij (1904 LLK, 28 Bom. 416, (1902 60. W. N, 656, 
a nO (874) 22 WEE. 494 
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opinion that the orderof the Court below should be set aside,and ` 
the case sent back to that Court in order to allow the decree-holder 
to go on with his execution. We make no order as to costs. 
Pargiter J.—The decision of this case turns upon the 
meaning of the words "the date of issuing notice under the 
Code of Civil Procedure, section 248” in clause (5) of Art. 179 
of the Indian Limitation Act, and the difficulty arises, because 
there has been a conflict of decisions in the Courts. It was held 
in the case of Damodar v. Sonaji (1) that limitation runs from 
the date of the Court’s order directing the notice to issue and 
that view was followed in another case, namely, Govind v. 
Dada (2). On the other hand, it has been recently held in this 
Court in the case of Kadaressur Sen v. Mohim Chandra Chakra- 
vartt, (3) that limitation is reckoned from the date on which the 
notice actually issued out of the Court. Of course, if no notice 
issues, clause (5) does not apply, as is expressly stated there. 
It has been pressed upon us that the Bombay rulings are right, 
because the act must be an act of the Court and the other clauses 
in Art. 179 refer either to some order of the Court or to some 
action by the parties themselves; and it has been contended 
that in the eye of law, the ministerial act, that is, the handing 
over of the notice by the Nazir to the peon is not such an act 
as is contemplated by this article. An argument has been 
urged, on the other hand, against this view, namely, that the date 
of the ministerial act should be taken as the starting point, be- 
cause after the Court has passed its order, the decree-holder has 
to pay certain fees before the notice can actually issue. But this 
contention has no force, because if the fees are not paid, no 
notice will issue, and clause (5), as already stated, cannot apply. 
It appears to me that the view of the clause now under consi- 
deration which was taken in Bombay is one of much cogency. 
On the other hand, the case decided in this Court and reported 
in 6 Calcutta Weekly Notes is precisely similar to the present 
case, and that was decided by two Judges who agreed in holding 
that the words quoted mean the date on which the notice actually 


leaves the Court: As my learned brother also takes the same 


view, although I have considerable doubt, I am, not prepared 
to dissent from it, and I, therefore, concur in the order passed. 


H. S. , Appeal allowed. 
3 ` 


(1) (1908) I. L. R. 27 Bom, 62 (2) (1904) I. Le B. 28 Bom. 416, 
- (8) (1803) 6 0, W.N. 656, 
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Before Mr. Fustice Rampini and Mr. Fustice Harington. ` 
JOGENDRA CHANDRA ROY 
Vv, ` 


RAMA NATH BHATTACHARYA AND ANOTHER*. 


Mortgage by conditional sale—Decres—ITnformal and irregular—Exeoxtion— 
Order absolute—Delivery of possession—Transfer of Property Aot (iv 
of 1882), Seo, 86. ' : 

Where ina suit upon a mortgage by conditional sale, the plaintiff mort- 
gagee prayed that the defendant should be debarred from the right to redeem 
in case the money was not paid within a certain time. and the Court passed 
a decree in the following terms, “that the claim be decreed with costs, with 
interest at 6 per cent. per annum; that the defendant do pay to the plaintiff 
the decretal money within two months :” 

Held, that the decree, though irregular as to form, was in effect a decree 
for foreclosure within the meaning of section 86 of the Transfer of Property 
Act, : 


Held further, that after the decree had been made absolute and no appeal 
laid against the decree absolute, it was not open to the defendant to object to 
the delivery of possession to the plaintiff, 


Appeal by the Judgment-debtor. 

Application for delivery of possession. 

The facts and arguments appear from the judgments. 
Babu Sharat Chandra Roy Chowdhuri for the Appellant. 


Dr, Rash Behary Ghose and Babu Braja Lal Chakravartt 
for the Respondents. ‘ 


The following judgments were delivered :— 


Rampini J.—This is an appeal against an order of the First 
Subordinate Judge of Jessore, refusing to stay execution and to 
refrain from giving the decree-holder possession of certain pro- 
perty. The judgment-debtor had borrowed certain sums of 
money from the decree-holder, mortgaging to him certain pro- 
perties by deeds of conditional sale. The money not having been 
repaid, the decree-holder brought two suits for recovery of the 
same. He obtained decrees on the 28th February, 1905. ' The 
decrees were to this effect :—" That the claims be decreed with 
costs, with interest at six per cent per annum + that the defend- 
ant do pay to the plaintiff the decretal money within two. 
months.” l 

Applications for gecrees absolute were made on the 8th July, 


* Appeal from @rder. No. 87 of 1908 against the decision.of Babu Baj- 
narayan Mukherji, Subordinate Judge of Jessore, dated the 8th March 1906, 
e P 
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1905 and decrees absolute for sale were passed. But the latter were 
amended on the 16th September, 1905, and decrees absolute for 
foreclosure were made. An application for possession of the 
property was made on the 19th September, 1905. The judgment- 
debtor objected to delivery of possession on the 18th November, 
1905, and applied for a review of the order of the 16th Sep- 
tember, 1905. This application for review was rejected on the 
28th February, 1906 and the judgment-debtor’s objection to 
delivery of possession was rejected on the 8th March, 1906. 

It is against this last order of the 8th March, 1906, rejecting 
the judgment-debtor’s objection to delivery of possession of the 
property to the decree-holder, that these appeals are preferred. 

The pleader for the judgment-debtor, appellant objects to 
delivery of possession on two’grounds, namely, frst, that the 
original decrees of the 28th February, 1905 were money-decrees. 
They were not, as he contends, orders for foreclosure, according 
to section 86 of the Transfer of Property Act ; and that being so, 
it is said the decree-holder cannot now take possession of the 
property mortgaged. In the next place, the pleader for the 
judgment-debtor contends that, in the circumstances, no order 
for foreclosure could be made on the 16th September, 1905, so as 
to entitle the decree-holder to get possession of the property by 
a simple foreclosure decree. 

_. I think there is no. ground for this appeal. It appears to me 
that the decrees of the 28th February, 1905, were virtually 
decrees passed under section 86 of the Transfer of Property Act. 
It will be observed that the decree-holder in his plaint asked for 
an order directing the payment of the money due to him within 
a certain time ; failing which, he prayed that the judgment-debtor 
might be debarred from his right to redeem the property and that 
he, the decree-holder, might obtain possession. Then the decrees 
passed in the suits by the Subordinate Judge recited these prayers 
and were that the claims be decreed with costs, and that the 
judgment-debtor, do pay the decretal money within two months. 
Now, this order directing the judgment-debtor to pay. the 
decretal money within two months shows that these decrees were 
not money decrees, as contended for by the pleader for the. 
judgment-debtor, but mortgage decrees. The order-fin these 
decrees directed the judgment-debtor to pay up within 2 months. 
Failing payment, certain consequences which were to follow, 
were not expressly set forth. But we think, that is met by the 
fact that the decrée-holder’s “ claim was decreed ” with costs : and 


Von IVJ `- ratt coined, 


the decree-holder’s claim was for an order debarring the judgment- 
debtor from his right to redeem the property, and for possession : 
so, although the decrees of the Subordinate -Judge do not 
strictly comply with section 86 of the Transfer of Property Act, 
yet they practically do so ; and the Subordinate Judge evidently 
intended to pass, and did pass a mortgage decree, as prayed for 
by the decree-holder. 

The learned pleader for the appellant has relied upon two 
cases, namely, those of Chandra Nath Dey v. Burroda Shoondury 
Ghose (1) and Durgayya v. Anantha (2), and he hasalso called 
attention to another case, namely, that of Lal Bekary Singh v. 
` Habibur Rahman (3). He contends that these cases show that 
when decrees in mortgage suits are not drawn up strictly in 
accordance with the provisions of the Transfer of Property Act, 
they should not be given effect to, as ifthey were mortgage 
decrees. But in the two cases reported at I. L. R. 22 Calc. 813 
and I. L. R. 14 Mad. 74, mortgage decrees had not been passed 
at all; and in my opinion, the casein I. L. R. 26 Calc. 166, is 
rather against the appellant than otherwise, because the decision 
in this latter case was tothe effect that the decree, although 
not in form a decree under the Transfer of Property Act, was 
- yet to be regarded as such. 

Now, as to the second ground, namely, that the order for 
foreclosure of the 16th September 1905, should not have been 
made and that the decree-holder is not entitled to possession as 
if he had obtained a decree for. foreclosure, the answer seems to 
be, frst, that the judgment debtor has not appealed against 
this order. The time for appealing has expired, and he has not 
now, nor at any previous period, preferred any appeal from this 
order. In the next place, although no order for delivery of 
possession was passed when the order for foreclosure was made, 
it seems to mg that, under the 2nd paragraph of section 87 of 
the Transfer of Property Act, the Subordinate Judge was justi- 
fied in making such order of his own motion. Finally, our 
attention has been called to the case of Kerth v. Day (4), where 
itis pointed out that when the usual foreclosure order has been 
-Made,without any direction as to delivery of possession, an 
order for delivery of possession ought to be made by the Court 
without putting the plaintiff to the necessity of panei a new 
action for the purposg of recovering possession. 


Q) (2805) I. L R. 22 Calc..813. (8) (1898) L. L., R. 26 Calc. 168. 
(2) (1890) I, L. R. 14 Mad. 74, _ C4) (1888) 89 Ch. D, 452. * 
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- . For these redsons I think that there are no grounds for these 
appeals ; and I would dismiss both the appeals with costs, -five gold 
mohurs in each case. The record should be returned at once. 

Harington J.—I agree. The argument pressed by the 
learned pleader for the appellant, as I followed it, was that the 
decree of the Subordinate Judge, not being in form a decree 
properly drawn up, under section 86 of the Transfer of Property 
Act, the order absolute for foreclosure is a nullity and therefore 
the orders now appealed against ought not to have been made. 

I agree with the appellant that the decree of the Subordinate 
Judge is improperly drawn up, as regards form. The Subordinate 
Judge does not seem to have referred to the Transfer of Property 
Act and has not thrown his decree into the proper shape. But 
I think it is, in substance, a decree for foreclosure, The ordering 
part ofthe decree, which would more properly have directed 
foreclosure in éxpress terms, if the defendants made default in 
paying the money due on the mortgage, runs in this form :— 
“That the claim be decreed with costs, with interest at 6 per 
cent per annum : that the defendant do pay to the plaintiffs 
the decretal money within two months.” Then to ascertain 
what is decreed,,one must look at the claim as recited in the 
decree ; and a reference to that shows that the plaintiffs claimed 
that the defendant should be debarred from the right to redeem 
the property in case the money was not paid within a certain 
time to be fixed by the Court. 

I think, therefore, that though the ordering part of the 
decree ought to have, in express terms, ordered foreclosure in 
default; yet inasmuch as the decree recite thé claim: for 
foreclosure and directs that the claim should be decreed, it is, im 
substance, a decree for foreclosure, under which the order 
absolute of the 8th July 1905, as amended by the order of the 
16th September 1905, could properly be made. — ; 

Now, that order has never been-appealed against and is 
practically final. I think that ifit were open to the appellant 
to take advantage of the want of form of the decree, that advan- 
tage should have been taken in an appeal against the order 
absolute for foreclosure ; and, as long asthat order stands un- 
appealed against, it seems to me that the order now appeded 
from was properly made. 

For these reasons, I agree in diomisipg these appeals with 
costs. 


N. K, B. — . Appeals dismissed. 
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7 Before Mr. Fustice Rampini and Mr. Fustice Mookerjee, 
LACHMI DAI MAHATWANI 


v. 
KISSEN LAL PAHARI-* 


Adoption—Hindw Law— Dattaka adoption—Kritrima adoption—Gayawal priest, 
` adoptim by— Contract, calidity of—Roscission of contract. 


The widow of a Gayawal priest who had died childless took in adoption a _ 


young man who had married and was already a father : 

Haid, that the adoption was not a valid adoption, either as a dattaka or a 
kritrima adoption, as recognised by Hindu Law. 

Gunga Sahai v. Lekhaj Singh (1), Luchmun Lall v. Mohwn Lall (2) pe- 
ferred to. i 

At the time of-the adoption, a deed was executed under which the adopted 
son was to carry on the work of a priest, and take by inheritance the estate of the 
adoptive mother as well as the estate of her husband ; the deed also ne 
the circumstances under which the adoption might be cancelled ; 


Held, that although the adoption was invalid, the agreement was valid 
and binding as between the parties, 


Held also, that the adoptive mother was not entitled to rescind the contract 
at her pleasure, 


Every contract is prima facie permanent and irrevocable, and it lies upon 
a person who says that it is revocable and determinable, to show either some 
expression in the contract itself or something in the nature of the contract from 
which it-is reasonably to be implied, that it was not intended to be permanent and 
irrevocable, but was to be in some way or other subject to determination. 
*Purker v. Ibbetson (8), IHanolly v. L. N. W. Ry. Oo. (4) and St, Barrabas 
v, M. I. Mleotrio Co. (5) applied. 
Appeal by the Plaintiff. 


Suit for declaration of title, ejectment and for perpetual 
injunction. 


Babus Golap Chandra Sarkar and Lachmi Narain Singh 
for the Appellant. 


Dr. Sarat Chandra Banerjee L ‘for Dr. Rash Behari Ghose) 
and Babu Brshun Persad for the Respondent. 


C. A. Ve 
Thé judgment of the Court was delivered by ; 

Mookerjee J.—This is an appeal on behalf of the plaintiffin 
an action of a somewhat novel description. The plaintiff and the 
defendant belong to the clan of Gayawals or families of priests 
employed by pilgrims at Gaya. The plaintiff alleged that amongst 


* Appeal from A Appellate Decree No, 946 of 1904 against the decree of 
0. W. E. Pitter Esq., District Judge, Gaya, dated 25th January, 1904, affirming 


that of Babu Upendry Nath Bose, Subordinate: Judge, Gaya dated 7th 
bere 1908. 


(1886) I. L.R. 9 AU, 253. (3) (1858) 4 O. B. N. 8. 846. 
@ (1871) 16 W. R. 179. (4) (1873) L. R. 8 Ob, 942, 
: "(5) (1897) 40 L. R. A. 888 ; 68 Alinn,254, * 
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OIvIt. the Gayawal community there is a special practice which has pre- 
1906. vailed from time immemorial for the adoption of ason. According 
Cachet D E to her case, when a Gayawal priest dies childless and is succeeded 
Mahatwani by his widow, as women cannot have their feet worshipped by 


Kissen Tal Fahari, pilgrims, the widow takes a sonin adoption in order that he 
may get his feet worshipped by the clientele of her family for 
her own immediate benefit and ultimately for the benefit of the. 
adopted son, who, upon her death, takes by inheritance her 
estate as well as the estate of her husband. The plaintiff further 
alleged that according to the practice and usage prevalent 
amongst the Gayawals, a son so adopted may be dismissed for 
misconduct and replaced by another. On the 26th January, 
1897, the plaintiff took in adoption the defendant who was, at 
that time, a married man, 24 years of age and already a father. 
At the time of the adoption of the defendant, a deed was exe- 
cuted by the plaintiff in which it was recited that the defendant 
had been adopted by the plaintiff, pursuant to the permission of 
her husband and conformably with the practice in vogue among 
the Gayawal community. The deed further contained a number 
of stipulations which were to hold good between the adoptive 
mother and the adopted son, and specified the circumstances 
under which the adoption might be cancelled. It is the case 
for the plaintiff, that there has been on the part of the defendant 
a breach of the conditions set out in the deed, and on the 
15th January 1902, she executed a document by which she re- 
voked the deed of adoption and declared that the defendant had 
forfeited whatever rights he might have acquired as an adopted 
son. On the rith April, 1902, the plaintiff commenced the 
present action for declaration that the defendant was not her 
validly adopted son, that the adoption, if valid, had been rightly 
cancelled, and that the defendant had not acquired any title to 
the property of the plaintiff or of her husband 3 the plaintiff- 
‘further prayed for the ejectment of the defendant from her 
house and also for a perpetual injunction restraining the defen- 
dant from getting his feet worshipped by pilgrims and from 
receiving their offerings. The defendant resisted the claim on 
various grounds amongst which it is sufficient to mention four ; 
he contended that he had been validly adopted by the plaintiff 
with the consent and permission of her husband in the mode 
recognised by the Gayawal community, tha&there was no custom 
or usage which entitled the plaintiff to cancgl his adoption, 
that, the plaintiff was bound by the terms of the deed of adop- 


Mookerjoo, J. 
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tion, and that the contingencies specified therein, under which divix 
his status and rights might be affected had never, as a matter of 1906. 
fact, happened. Upon these pleadings, and upon the evidence, Taa Dat 


the Subordinate Judge held that a sonless Gayawal widow can, Mahatwani 
by custom, adopt a son even though he may have previously Kimen Li Pahari, 
been invested with the sacred thread and married, but that 
there was no custom by which an adoption so made could be 
cancelled in case of disobedience and general misconduct on the 
part of the adopted son. The Subordinate Judge also found 
_ that in cases of such adoption, the parties were bound by the 
terms of the agreement embodied in the deed of adoption, if any, 
and that the adoption might be revoked for breach of thesé 
conditions; there was, however, nothing to show that the 
defendant had really, infringed any of the conditions of the deed 
of adoption. In this view of the matter, the Court of first 
instance dismissed the suit. Upon appeal, the learned District 
Judge found that the custom of adoption set up by the parties 
was not established by evidence, and that, they are bound by the 
terms of the document which must be treated as a valid contract 
between the parties. He further held, that there had been on the ? 
part of the defendant no such violation of the conditions of the 
agreement as would give the plaintiff any cause of action and on 
this ground, he affirmed the decree made by the Court of first 
instance. Against this decision, the plaintiff has appealed te 
this Court, and on her behalf it has been contended that the 
adoption is not valid under the Hindu Law as an adoption in 
the dattaka form, and that consequently, the defendant has not 
validly acquired any rights under the deed of adoption. On 
the other hand, it is argued on behalf of the respondent that 
“no question in reality arises as to the validity of the adoption, 
as both the parties state in the pleadings that an adoption of 
this description may be validly made by custom amongst the 
Gayawal community, that the only point of contention between 
them was, whether an adoption so made could under any, and, if 
any, under what circumstances be cancelled, that this question 
has been rightly answered against the plaintiff, that in any view 
of the matter, the parties are bound by the deed of adoption 
and it cannot be revoked at the instance of one party, and 
finally, that the plaintiff is precluded by the doctrine of estoppel 
from questioning the @atus and rights of the defendant. 

As regards the validity of the adoption, it cannot be seriously 
contested, that if it is treated as an adoption in-the dafaka form, 


Mookérjee, J. 
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OIvIL, it is contrary to Hindu Law and cannot be supported ; as observed 

1906, ‘by the learned Subordinate Judge, the necessary rites and 
Lachmi Dai ceremonies were not performed, and the defendant, at the time, 

_  Mehatwani was a young man, who had been already invested with the sacred 


Kimen tal Pahari, thread, married, and hadason; Ganga Sahat v. Lekhraj Singh (1). 
7 Mookerjeo, F Nor could it be suggested that the adoption was in the $ritrima 
7 = form, even if it was shown (which has not been shown) that the 
system, as it is now recognised in Mithila, prevails among the. 
community of Gayawals. If, therefore, the adoption is not valid 
according to strict Hindu Law, is it valid according to custom? 
Here, we are bound by the finding of the learned District Judge, 
that the custom alleged has not been established. It is impossible 
to say, that the view taken by the Court below isin any Way 
inconsistent with the decisions of this Court in the cases of 
Lachmon Lal w. Sri Kissen Lal (2) decided by Pigot and 
Gordon JJ. on the 12th September, 1890 and Balaji Bhaya v, 
Musst Bhuban (3), decided by Trevelyan and Amir Ali JJ. on 
the 6th July 1896. These cases show that an adoption of the 
description set up in this case, is not a valid adoption, either as a 
. dattaka or a kritrima adoption as recognised by the Hindu Law. 
As observed in the second of these two cases, the object of the 
so called adoption is to enable the widow of a sonless Gayawal 
to retain the profits of the feet-worship by which her husband 
had been maintained, and that the substance of the transaction 
is to enable her to get an adult person suitable for the purpose 
who will collect the offerings of the pilgrims. When an adoption 
has been so made, there is no complete affiliation as contemplated 
by Hindu Law, and the relationship established between the 
parties is essentially a matter of contract. This view is con- 
sistent with the decision of this Court in Mohun Lall Bhaya 
Gayal y. Luchmun Lall (4), and Luchmun Lall w. Mohun Lall (5). 
= We find it impossible, therefore, to dissent from the view of the 
learned District Judge, that no adoption has taken place in this 
case, either according to Hindu Law or according to customs and 
usages properly set out, defined and established by evidence. ‘It 
does not follow, however, that the. defendant has not acquired 
any valid rights under the so called deed of adoption. No doubt 
in certain cases, it has been held, that a gift fails with an adoption 


y 


(1) (1886) I. L. R. 9 All. 253. % 
(2) (1880) Reg, App. No. 65 of 1889 Unreported. 
(3) (1898) Reg. App. No 221 of 1893 Unreported. © ; 
_-- AF) (1870) 14 W. R78. (5) (1871) 16-W,-B.179, ` Bid 
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[Fanindra Deb v. Rajeswar Dass (1), Surendra Keshav v. Doorga 
Sundari (2), and Karamsi v. Karsandas (3)]; they are all based 
upon the principle that the validity of the adoption was regarded 
by the donor as a condition precedent to the validity of the ‘gift. 
On the other hand, it ‘has been held in a series of cases 
[Nidhoomoni v. Saroda Pershad (4), Bireswar v. Ardha 
Chunder (5), Venkata Surya v. Court of Wards (6), and 


Subbarayer v. Suffammal (7)] that ‘where the validity of the 
adoption is not of the essence of the transaction, the gift may’ 


be operative, even though the adoption fails. In the case before 
us, the parties to the transaction were of full age and they ‘must 
be assumed to have been aware that under the Hindu law, the 
so called adoption could not be validly made. 
lady was obviously to take the defendant as a member of her 
family and treat him as the channel through which the emolu- 
ments from the pilgrims might flow into her hands. The pilgrims 


could not worship her feet, and it, therefore, became necessary ` 
for her to appoint some one to accept the worship on her behalf 
from the families of the faithful “many of whom” to use the’ 
language of Mr. Justice Pigot “are persons of rank and wealth, 


very liberal in their gifts to the persons who are or rather whose 
feet are the objects of their intelligent worship.” It is obvious 


that the so called adoption can in no legal sense be an adoption’ 


as contemplated by the Hindu law ; the transaction is essentially 


a contract between the plaintiff and the defendant to enable the 


plaintiff to keep up her connection, spiritual as well as worldly, 
with the pilgrims of her husband and to enjoy the benefits which 
undoubtedly resulted from such connection. 


nature of the transaction, it is obvious, that because this 


quasi-adoption is an institution ‘unknown to Hindu law, that’ 


circumstance does not affect the validity of the contract or take 
„away the rightg created thereby in favor of the defendant. 
are not called upon to decide in the present litigation, whether 


upon the death of the plaintiff, the defendant will be entitled to 
the estate left by her or by her husband ; it would be fruitless to’ 
decide any such question- which can only properly arise 


between the reversionary heirs of the husband of the plaintiff 


(1) (1885) L, B. 12 I. A. 72; I L R11 Oale. 463, 

* (2) (1892) L. R. 19 I. A, 108; 1, L, R. 19 Cale. 618. 
(3) (1898) I. L. R. 23 Bom. 271 
(4) (1876) L. R. 3 I. A.g53 ; 26 W, R. 91. - 
(6) (1892) L. R. 19 I. A. IOI ; I. L. uy 19 Cale, 452, A 
(6) (1899) L. R. 26 I. A. 83; IL R 22 Mad, 383.’ z 
(7) fioo T. R. 27 I. A, 1862; I, L. B, 24 Mad. 214. 
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If this is the true 
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on the one hand and the defendant on the other. It is sufficient 
for the purposes of the present suit to hold that the deed of the 
26th January, 1897 creates a valid contract between the parties 
and is binding as between them. It has been found asa fact by 
the learned District Judge that there has been no breach of 
contract on the part of the defendant and that consequently, 
the plaintiff is not entitled to terminate the agreement under 
the terms of the deed. The learned vakil for the appellant 
contended that assuming that there has been no breach of. 
contract, the plaintiff was entitled to rescind it at any time and 
that, in fact, there was a valid rescission effected by the deed of 
16th January 1902. We are unable to accept this argument 
as well founded. No doubt, a contract may provide that it shall 
come to an end at the option of one or either of the parties, 
Parker v. Ibbetson (1) ; but as was observed by Lord Justice James 
in Llanelly Ry. & Dock Co. v. L. & N. W. Ry. Co. (2), every 
contract is prima_facte permanent and irrevocable, and it lies upon 
a person who says that it is revocable or determinable to show ' 
either some expression in the contract itself or something in 
the nature of the contract from which it is reasonably to be 
implied that it was not intended to be permanent and 
irrevocable, but was to be, in some way or other, subject to 
determination [see also St. Barnabas v. M.T. Electric Co. (3)). We 
are unable to accept the suggestion that the contract in this case 
was a contract of service, terminable upon reasonable notice. It’ ` 
is true, that in many kinds of hiring and service, certain notices 
for determining the contract are impliedly imported by usage or 
rules of law in the absence of express stipulation to that effect. 
In our opinion, the present is manifestly not a case of that des- 
cription. The contract itself indicates some of the circumstances 
under which it may be terminated and it is impossible to hold 
that the parties intended that the contract should be terminable ` 
merely at the option of one of the parties. The contract in the 
present case involved more or less of trust and confidence, more 
or less of delegation of authority, more or less of the necessity 
of being mutually satisfied with each other’s conduct and more or 
less of personal relations between the parties ; it may, therefore, 
be assumed to have been intended by the parties to have been 
determinable, but not determinable at the mere choice of one 
of the parties ; they contemplated the contipgencies under which 


(1) (1858) 4 0, B. N. S. 848. (2) (1878) L, B. 8eOh, 942 (946), 
(8) (1897) 68 Minn. 254; 40 L. R. A, 388, 
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it might be found necessary to terminate the contract and they 
made express provision for it ; when that contingency is found 
not to have arisen, we are unable to hold that the contract is not 
still in force or that the plaintiff has any cause of action. In this 
view of the matter, it is needless to examine the question of 
estoppel which was argued on behalf of the respondent ; the 
` point does not appear to have been taken in either of the Courts 
below and no foundation was laid in the facts upon which the 
decision of any such question could be based. It is also un- 
*‘ necessary to consider, whether the plaintiff is entitled to main- 
tain a suit for the declarations she seeks under section 42 of the 
Specific Relief Act or whether she is entitled to ask .for an in- 
junction restraining the defendant from receiving the worship of 
` the pilgrims of the husband of the plaintiff; it is at any rate 
difficult to see how a Court of law can force a particular pilgrim 
to employ a specified priest, when the obligation to employ a 
particular priest is rather a matter of conscience than a juristic 
` obligation enforceable in a Court of law. 
The appeal consequently fails and must be dismissed with costs, 


B. M. Appeal dismissed. 


Before Mr. Fustice Harington and Mr. Fustice Pratt. 
PALUKDHARY JHA 


v. 
BALJIT CHOWDHRY AND OTHERS.* 
Mortgage—Joint family property—Co-owners, two out of several — Want of 

Jamily necessity—Validity of mortgage—Personal decree barred—dlort- 

gage decree against mortgagors, tf available. 

When two out of several co-owners of a joint family property execute a 
mortgage of such property not for family necessity but for meeting their own 
debts, and without the consent of the other co-owners, the mortgage is nota 
valid mortgage of the family property; and if, in such case, the mortgagee 
allows the personal remedy against his mortgagors to be barred by time, a 
mortgage-decrea cannot be allowed even as against them. 


Appeal by the Plaintiff. 

Suit upon a mortgage-bond. 

The facts and arguments appear from the judgment. 

Babus Umakali Mukherji and Chandra Sekhar Banerji for 
the Appellant. 

Babus Lakshmi poran Singh a and Ganesh Dutt Singh for 
the Renae. 
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` The following judgment was delivered by ` 


Harington J.—This is a suit upon a mortgage bond against 
the four sons of the late Paltu Chowdhury. The bond was executed 
in favour of the plaintiff’s father Hansman Jha by the two eldest 
sons of Paltu, viz. Pardeep and Jagdeep. Pardeep died during the 
pendency of the suit and hisson was then substituted as defendant 
No..1. It is conceded that the principal defendants, f.e., Nos. 
I to 4are members of a joint Hindu family governed by the 


‘Mitakshara law, but it was contended by the plaintiff that the 
“mortgaged property, víz. 13 gandas and odd share of Shajahanpur 


Loama which is a revenue-paying estate, was the self-acquired 


“property of Pardeep and Jagdeep. The Subordinate Judge 


found that it was joint family property, that the debts for which 
the deed was executed were the personal debts of Pardeep and 
Jagdeep, and that they had no authority to mortgage the joint 
family property for such debts. He accordingly held that the 


“mortgage deed was not binding upon the defendants as such, and 


that no decree could be made for sale of the mortgaged property. 
He further held that as the suit was instituted more than 6 years 


‘after the due date of the bond the plaintiff could not obtain any 
‘relief against the persons of the defendants which might have 


been worked out in the manner indicated in some reported cases 
of which one of the latest is Khaklul Rahman v. Gobind 
Pershad (1). 

Certain preliminary issues of fact raised by the defendants 
in the lower Coyrt were all found in favor of the plaintiff. These 
are whether the bond was genuine and executed for consideration 
and without coercion or fraud and whether Jagdeep was a minor 
at the time of execution. The findings upon these points have 
not been challenged before us and we see no reason to differ from 
the conclusions of the Court below. 

The contentions urged here are: (1) the mortgaged property 
is the self-acquired property of defendants 1 and 2, (2) even 
if it be joint family property, Pardeep and Jagdeep acted as 
managers of the joint family and the debt was contracted for the 
benefit of the family, (3) in any case the plaintiff is entitled to 
a mortgage-decree against the defendants 1 and 2. l 

It appears that in February 1882 one Sakhawal Ali obtained 
a decree for arrears of rent against Pardeep and one Jhingan 
Sing with respect to a certain leasehold property. Pardeep was 

Ld 
(1) (1892) I. L. R, 20 Calo, 328, 
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arrested in execution of that decree, and a person named Nathu 
Lall Chowdhury paid off the decretal amount and got Pardeep 
` released. In order to repay Nathu Lal, a loan was contracted by 
Pardeep jointly with Jagdeep from Hansman Jha, father of the 
present plaintiff, and with the view of redeeming that loan 
„as well as satisfying a claim for rent on account of a verbal sub- 
lease of a share of mouzah Chapta taken by Pardeep and Jagdeep 
these two persons executed the bond in suit. 

Now various transactions are relied upon as showing that 
the hypothecated property belonged to Pardeep and Jagdeep 
alone and not to the joint family. First of all it was purchased 
in their names, and soon afterwards mutation was obtained in 
their names in the Collectorate. In the year 1882, they executed 
a lease of the property for a term of 10 years. They alone sued 
the cq-sharers of the entire estate for partition and they alone 
were made defendants in a subsequent suit to set aside the parti- 
tion and they alone made a claim to some of the properties which 
had been attached in execution of a decree against a co-sharer. 
Finally we find Pardeep and Jagdeep were the sole plaintiffs in a 
rent suit instituted in 1894 against a tenant of this estate. But 
when it is remembered that the purchase was'made in the names 
of Pardeep and Jagdeep, it must be admitted that none of the 
transactions in question is necessarily inconsistent with the 
position that the property belonged to the joint family, for as a 
matter of convenience the other members of the family might 
have allowed the two brothers to enter upon those transactions 
in their own names only. Against those facts we have to set the 
following : first the presumption that property purchased in the 
names of some members of a joint family belongs to the joint 
family ; secondly, the proved fact that Paltu was the head and 

. managing member of the family until his death in 1302; thirdly, 
the evidence that Paltu borrowed money on a bond in order to 
pay part of the consideration money for this deed, and again 
borrowed money to defray the expenses of the partition suit. 
While Paltu was a man of substance, Pardeep and Jagdeep do 

not seem to have had any means of acquiring the property. We 
have thus no hesitation in concluding that the mortgaged pro- 
` perty was not the self-acquired property of Pardeep and J ugdeep. 

The question was mooted whether the members of the 


joint family are not topped by their conduct in permitting _ 


` the mortgagors to hold themselves out as sole proprietors. The 


answer is that the transaction did not necessitate such a 
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construction and that the mortgagee was aware that the purchase 
was made by Paltu. 

In the next place, the debts were the personal debts ‘of the 
mortgagors. There is nothing to show that the joint family 
was interested in the leases out of which the debts originated, 
and which were granted to Pardeep alone in one case and to 
Pardeep and Jhingon Singh in the other. 

Turning now to the law applicable to the facts of this case, 
there is the Full Bench case of Sadabart Prasad v, Foolbash 
Koer (1) which lays down that a member of a joint Hindu 
family has no authority without the consent of his co-sharers 
to mortgage his undivided share in a portion of the joint family 
property, in order to raise money on his own account, and not 
for the benefit of the family. Much less can be given a valid 
mortgage of the entire family property. 

We are not dealing here with the case of the liability of the 
sons under a mortgage executed by their father. Here the 
father who was the managing member did not join in the mort- 
gage and there is nothing to show that he even acquiesced in 
it. The personal remedy being barred, there is nothing in 
the cases cited at the hearing which would warrant us in giving 
a decree even against the mortgagors. What we have been 
asked to do is to give a decree which shall ensure to the 
plaintiff a remedy against the defendants Nos. 1 and 2 on the 
same lines as the Court adopted in the case of Mohadeer 
Persad v. Ramyad Singh (2). In that case the Court in the 
interest of a minor son, set aside the father’s alienation which 
was acquiesced in by the elder son but directed that on recovery 
of the property it should be held and enjoyed in defined shares 
and that the shares of the father and his elder son should be 
jointly and severally subject to the lien thereon of the mort- 


-gagees for the sum advanced by them with interest. But in 


the present case it is not a member of the joint family who is 
seeking relief, but the mortgagee of the joint family property: 
However desirous we may feel to help the plaintiff to recover 
his just dues, we see no analogy between that case and the 
present one which would enable us to apply the same equitable . 
principles, The result is that the appeal must be dismissed, 
but under the circumstances we direct that each party do pay 
his own costs of the appeal. 4 


N. K. B. = „Appeal dismissed. 
(1) (1869) 8 B. L, R. (F. B.) 31. (2) (1873) 12 B, L, B. 90, 
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Before Mr. Fustice Harington and Mr. Fustice Mookerjee. 
AMRITA SEKHAR BANERJEE AND OTHERS . 


- v. 
BEJOY CHAND MAHTAB.* 
Putni Regulation (VILI of 1819)—Sala set aside—Rent for period between 
sale and reversal, putnidar, liable for. 

When a sale of a putni under, Reg. VIII of 1819 is subsequently set aside, 
the zemiadar ig entitled to rent from the putnidar for the period intervening 
between the sale and its reversal. If the putnidar has been dispossessed by the 
auction purchaser during this period, he will be entitled to mesne profits from 
the latter. ; 

Appeal by the Defendants. 

Suit for arrears of rent. 

The material facts appear from the judgment. 

Babus Lal Mohan Doss and Joy Gopal Ghosha for the 
Appellants. 

Babus Bussunt Coomar Bose and Montndra Nath Bhatta- 
charya for the Respondent. 


, The judgment of the Court was delivered by 


i Harington J.—This appeal arises out of a suit for arrears 
of rent brought by the zemindar against certain putnidars. The 
putni had been sold at an auction sale for arrears of rent and 
had been purchased by one Mohesh Chandra Mukherjee. The 
sale was subsequently set Ae and the putnidars were restored 
to their putni. 

The sole question which we have to deal with is who is liable 
to the zemindar for the rent of the putni during the period 
which elapsed between the time when:Mohesh Chandra got 
` possession of the putni and the time when the sale was set aside 
and the putni restored to the putnidars. In the present case 
we have to consider the rent of a period of six months. 

The learned vakil for the appellant argues that Mohesh 
‘ Chandra is liable for the rent. We are unable to agree with that 
view, because Mohesh’s title to the putni was derived under a 
sale which was set aside on the ground that the proceedings.were 
void ab initio and that the sale conferred no title on Mohesh as 
against the putnidars. That being so, after the sale had been 
set aside, the period during which Mohesh was in possession can 
only be regarded as far as Mohesh’s . possession is concerned as a 


© * Appeal fom Appellate Decree No. 2899 of 1902 against the decree of 
K. N. Roy, Esq., Djstrict Judge, Bankura, dated the 16th March, 1902, reversing 


that of a Sri Nath Pal, Subordinate Judge, Bankura, dated the 4th- 


‘March, 190 
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period during which he “was in possession without a title ; and 
that being so, when the sale was set aside and the ex-putnidars 
were restored to possession they would be entitled to the amount 
of profits from the man who was wrongfully in possession. That 
being so; we are unable to see how they can escape the liability 
of paying rent. Mohesh is clearly not entitled to retain in his 
hand the profits of the putni during the time in which he was in 
possession under the sale which is proved to be void. If that is i 
so, then it is equally clear that Mohesh is not liable to pay rent. 

The appeal is accordingly dismissed with costs. f 

We allow separate costs to the two sets of respondents. . 


Before Mr. Fustice Brett and Mr. Fustice Gupta. 
SASHI BHUSAN BAKSHI 


v. 
MAHOMED MATAIN AND OTHERS.* 
Burden of proof—Putni sale—Suit by purohaser—Suit for possession—Land 
within putai area— Mal or lakheraj. 

When a purchaser at a putni sale proves his purchase and on his applying. 
for possession is resisted by persons holding lands included within the ambit 
of the putri tenure, who set up the defence that the lands held by them ara 
lakheraj and not mal, it ia for the defendants to prove that the lands have 
been held not under the putni tenure, but as lakheraj, * . 

Hurryhur Mookhopadhya v. Madub Chunder Baboo (1) distinguished, 

Appeals by the Plaintiffs. 

Suits for possession. 

The facts and arguments appear from the judgment. : 
_ Dr. Rash Behary Ghose and Babu Mohendra Kumar Mitra 
for the Appellants. 

Babu Ram Charan Mitra, Moulvi Serajul Islam and Babu 
Birajmohan Mojumdar for the Respondents. 

The following judgment was delivered :— ° 


Brott J.—The present appeals arise out of five suits brought 
by the plaintiffs as purchasers of a putni’ taluk, at a sale held 
under Regulation VIII of 1819, on the 21st November 1888, 
to recover possession from one of the ex-putnidars and from’ 
transferees of the putnidars of ten plots of lands in the five 


* Appeals from Appellate Decrees Nos. 2599, 2608, 2651 to 2658 of 1903, 
against @ decision of Babu Annada Prasad Bagchi, Additional Subordinate 
Judge, Burdwan, dated the 7th September 1908, affirm those of Babu Harilal 
Mukerji, Munsiff, Burdwan, dated the 26th March 1902, 2 é 
(D (1871) 14 M. Į. A. 153, ° 
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suits, alleging that the putnidars had held them all along as 
khas khamar lands. Some of these lands had lately been sold 
as /akhtraj and purchased by the defendants other than the 
ex-putnidars. The rest the ex-putnidar claimed to hold as 
lakhiraj. These transactions were alleged to be collusive and 
fraudulent and the plaintiffs sued to have them declared to be 
invalid. The plaintiffs denied that any of the lands in suit 
was lakhiraj and sued to recover possession of them on the 
ground that under section 11 of the Regulation they were 
entitled as purchasers to possession of all the lands which were 
included in the ‘putni at the time when it was originally 
created. 

. The defendants set up the case that the ten plots of land 
were /akhira7 lands and that they had come into the possession 
of the putnidars by five separate purchases, The sales under which 
‘the defendants other than defendant No. 2, the ex-putnidar, 
‘had purchased some of the lands claimed, appear to have been 
made shortly before the sale of the putni for arrears of rent. 

The suits were tried by two different Munsiffs and were 
‘decided purely on a determination of the question on whom 
the onus of proof lay. The Munsiff who tried the first of the 
cases held that the onus lay on the defendants to prove that the 
lands were Jakhiray, while the Munsiff who tried the four other 
suits held that the onus was on the plaintiff to prove that the 
land appertained to the mal land of the taluk. The first 
‘Munsiff decreed the suit; the other Munsiff dismissed the 
suit. i 

On appeals by the different parties to the Court of first 
appeal, the Subordinate Judge who heard the appeals, has 
‘decided them all on a determination of the question, on whom 
the onus lay, and on that point alone, and being of opinion that 
the onus lay on the plaintiff and that they had failed to discharge 
` it, he has set aside the judgment and decree of the first Munsiff 
in the first suit and confirmed the judgment and decrees of the 
other Munsiff in the other four suits, The plaintiffs have appealed 
-in all the suits to this Court. 

The putni which was purchased by the appellants was 
‘created in 1216 (1809).and the putnidars have been in possession 
of it for over 78 years. 

In support of thegpresent appeal, the learned pleader for the 
appellants has contended that the Subordinate Judge has erred 
in applying the principle laid down by the Privy Council in the case 
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of Hurryhur Mookhopadhya v. Madub Chunder Baboo (1) broadly 
without taking into consideration whether there might not be 
in this case special circumstances which would take it out of the 
purview of that ruling. It has been ‘urged that the ruling in 
that case is no authority for the proposition accepted by the 
Subordinate Judge in these suits, that where A holds lands aş 
tenants under B in a certain mouzah, and A’s right is determined 
by sale for arrears of revenue, A has only to say to the pur- 
chaser C, when C wishes to take possession of the tenure, that 
he has held lands under some separate and distinct title in 
order to throw on C, the purchaser, the burden of proving that 
the lands yielded rent at the time of the creation of the tenure. 
It has been urged that the decisions of this Court in the case of 
Nubo Kishen Mookerjee v. Promotho Nath Ghose (2) and of Dewan 
Shumdan Ali v. Mothoora Nath Dutt (3) are authorities for 
holding that where one party has special facilities for knowing 
the circumstances connected with the title to the land, the onus 
would lie on him to prove those circumstances ; and, it has 
been also argued that in the case of Bacharam Mundulv. Peary 
Mohan Banerjee (4) reported in p. 813, it was held that there 
might be special circumstances which would remove the case 
from the purview of the Privy Council ruling. 

For the respondents it has been argued that the present 
case falls within the principles laid down in the Privy Council 
case and the passage’ at p. 173 had been relied on. Their 
Lordships say “it may be objected that the result of this ruling 
may be that plaintiffs will sometimes fail, where under the 
former and looser practice they would have succeeded in assess- 
ing or resuming the land. But this can only happen by» reason 
of the inability of the plaintiff to give prima facie proof of the 
fact which is the foundation of his title ; a circumstance not 
likely to occur unless the defendants, or those from whom they 
claim, have been long in possession of the tenure impeached. 
Nor is it, in their Lordship’s opinion, to be regretted, if, in such 
cases, effect is given to those presumptions arising from long and 
uninterrupted possession, which were heretofore excluded only 
by the exceptional procedure applied to resumption suits under 
the Regulations, which have now been decided to be inapplicable 
to suits of this nature, and by relieving defendants from a burden 
which every year made it more difficult § support.” It may 


(1) (1871) 14 M. I. A. 1152. (3) (1870) 14 W R9226. 
(2) (1866) 5 W. R. 148. (4) (1883) T. I. R. 9 Cale, 813. 
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be observed that ‘the case before the Privy Council was a case 
for resuming lakhiraj lands which had apparently been held for 
some time by the defendants, but under a title which the plaintiffs 
alleged to be invalid. In this case no attempt is made on behalf 
of the° appellants to dispute the principle laid down by the Privy 
Council in that case as applicable to resumption proceedings of 
that nature. But it is argued that the special circumstances of 
the present case are sufficient to distinguish it from the case 
which was before the Privy Council. In the present case, the 
defendants set’ themselves up as recent purchasers of lakhiraj 
land under five different purchases, which land is alleged to have 
come to the predecessors of their vendors from five different 
sources. The defendants themselves have not been in possession 
for any length of time of these lands, and they set up titles of 
which the present plaintiffs could have no knowledge, and the 
conditions of which certainly, if they existed, the putnidars 
would be in a position of having greater facilities of knowing. 
We are of opinion, that it was not intended by the Privy Council 
that the principle laid down by their Lordships in the case 
reported in 14 Moore’s Indian Appeals p. 152, should beso applied 
as to operate as a denial of justice.» 

The effect of applying such a principle to all cases without 
having regard to the special circumstances of each, was pointed 
out by Sir Barnes Peacock in the Full Bench case of Gooroo 
Pershad Roy v. Juggobundoo Mozoomdar (1) which is referred 
to by Sir Richard Garth, ‘Chief Justice, in the case of Neway 
Bundopadhya v, Kali Prosonno Ghose (2). “At page 546, the Chief 
Justice says “Sir Barnes Peacock, in -delivering judgment says 
we find that the defendant admitted, that, as to a certain portion 
of the land for the rent of which plaintiff sued, he (defendant) 
had given a kabuliat, or in other words; ‘had acknowledged that 
he was plaintiff’s raiyat. With this prima facie evidence of the 
fact of defendant being plaintiffs’ raiyat, the burden of proving 
the special plea raised by the defendant of his not being plaintiff’s 
taiyat for the rest of the land, was clearly upon the defendant ; 
otherwise, indeed, every raiyat might meet every rent case by a 
false plea of proprietary title.” This, no doubt, was a case of a 
suit brought by a landlord to recover rent from a tenant ; but 
we think that the remarks mutatis mutandis may be held to apply 
to the circumstances gf the present case. Here the purchaser of 
the putni tenute, when he goes to take possession, is met with the 


(1) (1862) W. B, Sp. No. (F. B.) 16, (8) (1880) I. L. R, 6 Cale. 648. 
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objections by one of the late putnidars and by the transferees 


‘of the late putnidars that some of the lands, which, so far as 


we can learn, appear to be within the boundaries covered by the 
putni lease, are lakhiraj lands. It is suggested that in suth 
cases under all circumstances the onus would lie on the purchaser 
of proving his title. We do not think this isso. We agree with 
the remarks made by Mr. Justice Field in the case of Akbur Ait 
v. Bhyea Lal Fha (1), at page 671 where he says “it appears to me 
that the Full Bench decision quoted by the District Judge is 
applicable to those cases only in which the zemindar sues to 
resume or assess land held under a lakhiraj title (alleged -invalid), 
such land being either held by a person who is not a tenant of the 
plaintiff for other land, or being occupied as a separate parcel or 
holding, or otherwise in such a manner as to be entirely distinct 
from any other land held by the same person as a tenant under the 
plaintiff. There are a number of decisions of this Court, which 
go to establish the proposition that this principle is not appli- 
cable to the case of a person who is admittedly a tenant-of the 
zemindar, and who sets up the plea of lakhiraj in respect of a 
portion of the land held by him, which portion is not distin- 
guished, in the manner which ‘I have described, from the rest 
of the land, as to which he admits a tenancy.” In this case the 
plaintiffs are the purchasers of the putni; the defendants, as 
already stated, are the ex-putnidars and purchasers from the 
putnidars at sales held shortly before the sale of the putni for 
‘arrears of rent. It appears to be admitted’ that the lands claimed 
by the plaintiff are included within the ambit of the lands 
covered by the putni lease. As to some of the lands within 
that ambit, the putnidars admit that they held them as tenants, 
but as to these special lands they set up a title that they held 
them as lakhirajdars under titles derived from different sources. 
We think that this is a case which has special cirgumstances in 
it to distinguish it from the case which was before the Privy 
Council ; and, we think that when the plaintiff have proved that 
they were the purchasers of the lands covered by the putni 
and that the lands in dispute were included within the ambit 
of the putni lease, and when we take into consideration the 
defence set up by the defendants, which was not that the land 
had come into their possession or that they were held by them 
for a long period of time under one title as lakhirajdars, but 
that they had lately come into their possession under titles arising 
e. 3 


(1) (1880) I. L, R, 6 Cale, 668. 


Vor. IV] HIGH COURT. , 


from five different sources, we think that the plaintiffs have 
made out a sufficient prima facie case of title in their favour 
to throw the onus on the defendants, in the first instance, of 
proving that the lands which they claim to hold as lakhiraj 
lands were not held by their predecessors under the putni lease 
but.were held under the alleged lakhiraj titles which have been 
set up. If the defendants are able to prove that the lands had 
been for a long series of years held by their predecessors’ vendors 
as lakhiraj lands, and apart from the lands which they held as 
putnidars, then again the onus would be thrown on the plaintiffs 
of proving that the lands were included as ma/ lands in the 
putni lease, at the time of its creation. We, therefore, are of 
opinion that the grounds on which the Subordinate Judge has 
held that the onus lay on the plaintiffs in the first instance, are 
incorrect ; and, we, therefore, set aside the judgment and decrees 
in all the five cases and direct that the cases be sent back to 
the Subordinate Judge in order that he may re-hear them, placing 
the onus on the defendants in the manner indicated in this 
judgment. 

He will, at the same time, take into consideration the special 


defences which appear to have been set up in two of thé cases, ` 


which he has not taken into consideration when- deciding the 


appeals. 
Costs will abide the result. : 
N. K. B Appeals allowed ; suits remanded, 


Before Mr. Justice Mitra and Mr. Justice Geidt. 
“KALI CHARAN BHOWMIK AND ANOTHER 


; oe v. 
. „HARENDRA LAL ROY. 


Bengal Tonanoy- Act { VLILof 1885), Sch. III, Art. 8 (b}—Rent suit, limita- 
tion—Limitation Act (X V of 1877) Soh. IL, Art. 132. 


Where there is a special rule of limitation ‘prescribed by law, that rule is 
to be followed to the exclusion of the more general rule. 


In suits for rent, the period of limitation is that prescribed by Art. 2 (3) 
of Sch. III of the Bengal Tenancy Act, and it cannot be extended by the 
application of the ordinary rules of limitation prescribed by the Limitation Act, 


* Appeal from Appellate Decree No. 2075 of 1904 against- the decree of 
“Babu Bepin Bebar ukherjee, Subordinate Judge, Dacoa, dated the 18th 
May, 1904, affirmfhg that of Babu Prasanna Kumar Gupta, Munsiff, 
Naraingunge, dated the 28th June, 1903, : 
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Appeal by the Defendants. 
Suit for rent. 


The material facts appear from the judgment. _ 
Dr. Priya Nath Sen for the Appellant. 

Babu Aukhoy Kumar Banerjee for the Respondent. 
The judgment of the Court was delivered by 


Mitra J.—This is an appeal in a suit instituted by the plaintiff 
for recovery of Rs. 920 on account of ijara rent and Rs. 30 as 
compensation for non-delivery of collectiom papers: Rent was 
claimed for the period 1302 to 1305 B.S 

On the zoth Joist 1301 B. S. the defendants executed a 
kabuliat for an ijara which they had already obtained from the 
‘plaintiff, and they hypothecated certain immovable properties for 
the due payment of rent. There is no question before us as to 
the rent of the year 1305 B. S., and the sum of Rs. 24 which 
the first Court decreed sone the defendants for non-delivery 
of the papers. 

7 The question ‘raised relates to the rent of the period 1302 
to 1394 B. S., and the question is one of limitation.. Both the 
. lower Courts have given the plaintiff a decree for the rent claimed 
for these years on the ground, that notwithstanding that the 
period prescribed by article 2, sub-section (b), schedule III of the 
Bengal Tenancy Act expired before the- suit, the plaintiff is 
entitled to fall back upan article 132 of the second schedule of 


- the Limitation Act, 


We cannot concur in this view of the lower Courts. The 
period of limitation prescribed in suits for rent is given in article 
2 (8) of the third schedule of the Bengal Tenancy Act, and we 
must read that article with the section in Chapter XVI of the 
Act. A special period of limitation is prescribed for suits for 
rent, and certain sections only of the Limitation Act are made 
‘applicable to such suits by section 185 of the Act. Suits for rent 
should, therefore, be governed by sections 184 and 185 of the Act 
‘and schedule III which is a part of section 184. We havea special 


- period of limitation and the period cannot be extended by the 


‘application of the ordinary rules of limitation prescribed by the 
‘Indian Limitation Act. 

In Mackenzie v. Haji Syed Mahomed Ali Khan (1), a Full 
Bench of this Court decided that a suit forfrent though based on 
-a registered contract was subject to the orginary period of 


(1) (1891) I. L. R, 19 Gale, 1, 
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limitation and the fact that the kabuliat was registered would Crv.. 
not make article 116 of the second schedule of the Limitation Act 1906, 
applicable. As there is a special rule.of limitation prescribed by wali Charan 
the Bengal Tenancy Act for rent, the principle of the decision is Bhowmik _ 
applicable to the present case. e Bi Lal Roy. 
There is no reason for holding that when a suit for the rent Mitra, J. 


itself is barred under the provisions of the Bengal Tenancy Act, ae 
the mere fact of hypothecation would ‘extend the period to 
I2 years. Article 132 directs that a suit to enforce payment of 
money charged on immovable property may be instituted within 
42 years from the time the money sued for becomes due. Rent 
under section 65 of the Bengal Tenancy Act is acharge on the 
tenure held by the defendants, but it is not recoverable in the 
same way as money charged on immovable property, and article 
.132 of the.second schedule of the Limitation Act has never been 
applied to such suits. l 

The result of the view we take is that the suit should be 
‘allowed only with respect to the arrears of 1305 and Rs, 24 as 
compensation for non-delivery of the papers. But as regards the = 
Test of the claim covered by the plaint, the decree should be 
‘modified with proportionate costs in the lower Courts. 

Under the circumstances of this case, we think each party 
should pay his own costs in this appeal. 


M. M. C. . Decree modified, 


- Before Mr. Fustice Mitra and Mr. Fustice Gedt. ` ° 
i CHANDRA SEKHAR KAR AND OTHERS. OEY, 
. Y. . 1906, 
; NAFAR CHANDRA KUNDU AND oruers.* February, 19. 


- Payment—Benefit enjoyed by another—Liability of person benefitted —Byuity.. 

It is consistent with general principles of equity, that those whose funds 
ara used to meet the legitimate demands of others, when the latter have the 
benefit of such payments, are entitled to ask the latter to pay to the extent of 
‘the benefit ; they cannot retain the benefit and plead non-liability. Where the 
codified law does not cover the case, the Court should apply the general sil 
egal and equitable, 


Appeal by the Plaintiffs. $ 
Suit for a declaration of right and for money. 


` 


.* Appeal from Appe@late Decree No. 2086 of 1908. against the decree of 
Babu Bhuban Mohan Ghose, Subordinate Judge, Nadia, dated the 22nd?July 
1903, affirming that of Babu Barada Prosad Sen, Munsiff, Kustia, dated the 
-19th May 1902. 
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The material facts appear from the judgment. ` 
Mr. S. P. Sinka and Babu Surendra Nath Guha for the 


Chandra Sek Sekhar Kar Appellants. 


Nafar Chandra 
? Kundu. 


March, 28. 


Babus Mohendra Nath Roy and Harakumar Mitra for the 
Respondents. CGA V 


The judgment of the Court was delivered by 


Mitra J.—Estate No. 3191 of the Nadia Collectorate con- 
tains 42 villages and bears the sadar jama of Rs. 7299-3-1. The 
plaintiffs are the proprietors of a one twelfth share of 34 villages 
and the defendants of a like share in the remaining 8 villages, 
Both the parties are purchasers of the interest of one Ambica 
Charan Mazumdar, but the defendants have priority, the mort- 
gage under which their title is based being of an earlier date. . 


Long before the purchases made by ‚the plaintiffs and the 
defendants, the proprietors of estate No. 3191 had settled 12 
villages in patut to Thomas Kenny and it is admitted, though the 
lease to Thomas Kenny has not been used as evidence, that he 
agreed to pay the entire Government revenue of all the villages 
f. e, Rs. 7299-3-1 and an additional sum to the proprietors them- 
selves as faint rent. The Raja of Dighapatia is the successor -in 
interest of Thomas Kenny, and he pays the entire Government - 
revenue besides the stipulated sum to the proprietors. The 
villages held by the Raja in patmt are included in the thirty-four 
villages of which the plaintiffs have a twelfth share. The defen- 
dants hold a twelfth share of the remaining 8 villages practically 
revenue-free, the revenue in respect thereof being paid by the 
Raja of Dighapatia. The plaintiffs say that the defendants are 
not entitled to énjoy these villages revenue-free and that they 
themselves are entitled to be reimbursed by the defendants to 
the extent of the sum that may, on apportionment of the entire 
Government revenue, be found to be payable by the latter. The 
defendants deny their liability on various grounds. 

The lower Courts have agreed-in dismissing the suit on a 
ground which does not seem to us to be quite tangible. That 


‘the Raja pays the revenue on behalf of all the proprietors, that 


Ambica Charan Mazumdar enjoyed his share of the villages now , 
in the occupation of the defendants rent free and that the defen-. 
dants stand in the shoes of Ambica Charan are true. It is also 
true that there is no direct privity betweenghe plaintiffs and the 


defendants. But if the defendants derive advantage from the 


payment by the Raja, and if the plaintiffs are really Jooss on 


Vou. IV.) HiaH coukt. 


account of such payment to the extent of the amount that would 
on apportionment legitimately fall on the share of the villages 
held by the defendants, the latter are bound to reimburse the 
plaintiffs, unless they can claim exoneration on other principles 
either of law or equity. Every inch of revenue-paying land in 
an estate, every village is bound to contribute its share of the 
entire revenue. The share of the defendants in their villages is 
under its liability to contribute, and the Raja now pays what the 
defendants are bound by law to pay. If the Raja could ask for 
contribution from the defendants, the case would come under the 
tule of law laid down in section 69 of the Indian Contract Act. 
But the Raja is incompetent, as the contract between his pre- 
decessor Thomas Kenny and the entire body of original pro- 
prietors provides for the payment by him of the entire revenue 
and he has no right of reimbursement. The plaintiffs, however, 
get so much less-from the Raja as paint rent. We do not see 
why on ordinary principles, the plaintiffs cannot claim from the 
defendants payment of any amount which the latter are equitably 
bound to pay. It is consistent'with general principles of equity 
that those whose funds are used to meet the legitimate “demands 
- of others, when the latter have the benefit of such payment, are 
entitled to ask the latter to pay to the extent of the benefit ; 
they cannot retain the benefit and plead non-liability. Whether 
or not, the amount could be recovered under Indian codified 
law, it is not necessary to decide ; but we have to apply the 
general law, legal and equitable ; and on equitable grounds the 
defendants should be made to pay the claims of the plaintiffs, if 
they fail to substantiate non-liability on other valid grounds. The 
lower Courts were not correct in throwing out the suit on 
the ground stated in their judgments. 

The facts must be gone into. The defendants contend, that 
by the arrang&ment between the orignal proprietors and their 
patnidars, the villages other than those let out in patni 
were made practically revenue-free, that the proprietors held 
them as revenue-free and dealt with strangers on the footing of 
their being revenue-free, and that when - Ambica Charan mort- 

- gaged his share in 8 villages to the predecessor of the defendants, 
he- mortgaged them as. revenue-free. The deféndants, as we 
see, have priority of contract, and if- Ambica. Charan granted 
to them his share treting it as revenue-free on the understanding 
that the revenye on the share demised to them: would be a 
charge on the residue of the estate, the plaintiffs claiming under: 
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4 mortgage of a later date, cannot claim reimbursement on the 
ground that the liability to pay Government revenue attaches 
equally to all the villages» The defendants might have beer 
exonerated by Ambica Charan who is the common source of the 
title of both the parties to the suit, and the plaintiffs would be 
bound by his acts and conduct. The prima facie case made by 
the plaintiffs may be rebutted and the question to be now 
decided is, have the defendants succeeded in proving facts 
and circumstances which in law and equity are sufficient to 
exonerate them from liability to pay their share of Government 
revenue? The evidence on the record, is complete, but the lower 
Courts have not gone into the true question in the case. 

We, therefore, remand the case to the lower appellate Court 
to deal with it on the evidence on the record, in the light of the 
observations made above, 

The costs of this appeal will abide the result. 


M. M. C, Appeal allowed ; case remanded, 





CRIMINAL REVISION. 





Before Mr. Justice Mitra and Mr. Justice Holmwood, 


HIRANAND OJHA. 
v. 
THE KING-EMPEROR.* 


Indian Ponal Code, (dot XLV of 1860} Seo. 193— Question of bonami mora 
properly triable in a Criminal Couri—Facts Sound raising only a suspicion 
however strong, not asad to proof—Finding necessary for a convtetion 
Sor perjury. 

‘In deciding questions “of benami, the Courts have to proceed generally 
cn circumstances and balance of probabilities. In law, the “person in whose 
ame a document is executed ought prima facie to be supposed to have the 
benefit of the document. Equitable doctrines, no doubt, may be resorted to, to 
determine the true character of documents. 

* Where however a Criminal Court has to determine whether a statement 
made with regard to the true character of a document is true or false, it fs 
stretching the criminal law too far to import the doctrine of beneficial owner- ` 
ship in such matters, and a prosecution for perjury with regard to sucha 
statement should not be allowed to go on. 


» Criminal Revisional case No. 661 of 1908, S gainst the order of the 
Judicial Commissioner of Chota Nagpur, dated the Ist Jpne 1906, affirmin 
on appeal that of the Deputy Magintratë of Palamow, ¢ nee the 20th April 
1 


ar 2 7 Pa 


Vor. iY.) HicH court. 


Suspicion, however strong, is not equivalent to proof, 


ln order to convict a person of perjury, it must be shown that the statement 
said to have been false could not but be false. . 


Rule issued at the instance of the Accused. 


The petitioner Hiranand Ojha had advanced a loan to 
one Rai Kissen Bux on the mortgage of a village belonging to 
the latter, and then granted a lease of it to one Dharam Dyal. 
‘Dharam Dyal was recognised as a tenant by Rai Kissen Bux. 
Rai Kissen Bux’s estate subsequently came into the possession 
of the Manager of the Emcumbered Estates, and thereafter 
there was a proceeding under section 133, Criminal Procedure Code 
against Hiranand Ojha. In that proceeding Hiranand Ojha gave 
his evidence and in his deposition he stated: “I was not the 
real thikadar and it was not a furzi transaction,” that is to say, 
he asserted that Dharam Dyal’was the real thikadar and not a 
benamdar of himself. The Court in which the said proceeding 
_ was held being of opinion that the statement was false, Hiranand 
Ojha was prosecuted for an offence under section 193, Indian 
Penal Code. He was convicted under section 193, Indian Penal 
Code by the, Deputy Magistrate of Palamow and sentenced to 
undergo rigorous imprisonment for six months and to pay a 
fine of rupees five hundred. The petitioner then appealed to 
‘the Judicial’ Commissioner of Chota Nagpur, who affirmed the 
conviction and sentence. , 


Mr. Casperss and Babu Foy Gopal Ghosha for the Peti- 
tioner. i 


Babu Srish Chandra Chowdhury for the Crown. 
The judgment of the Court was delivered by 


Mitra J.—Raikissen Bux is the zemindar of Nawa. Hè 
was in debt aad wanted a loan, and his manager applied to the 
accused Hirdnand Ojha for loan. The loan was advanced on a 
mortgage of a village of the name of Koeri Pattra. At the same 
time a lease was executed of the village in’ favour of Dharam 
Dayal. Dharam Dayal was recognized by the zemindar of 
Nawa as his tenant, and so far as the zemindar and Dharam 
Dayal are concerned, the parties stood in the relationship of 
landlord and tenant. Later on the estate including the village 
Koeri Pattra came into the possession of the Manager under the 
‘Encumbered Estates, the estate having been declared encumbered 
‘under Act VI of 1876. ‘a 7 
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ORIMINAL., In a proceeding under'section 133, Code of Criminal Procedure, 
19067 Hiranand gave his evidence and in his deposition he stated : 
Hisanand Ojha “I was not the real thikadar and it was not a furzi transaction,” 


that is to say, he asserted that Dharam Dayal was the real 
thikadar and not benamdar of himself. Hiranand has been 
prosecuted under section 193, Indian Penal Code for this statement 
made in the proceeding under sec. 133 of the Code, the allegation: 
of the prosecution being that the statement is false .and falsé. 
to the knowledge of Hiranand. He was convicted by the 
Deputy Magistrate of ‘Palamow under section 193, Indian 
Penal Code and sentenced to rigorous. imprisonment for six 
months and to paya fine of 500 Rupees. The conviction and 
sentence have been affirmed on appeal by the Judicial Commi- 
ssioner of Chota: Nagpur. ` . : 

. The case is a curious one. ‘It raises the question of benami 
which arises generally, if not always, in civil cases only. The 
decision on such questions generally depends on circumstances’ 
and probablities and Courts proceed upon the balance of pro-. 

e  babilities. -Positive or direct testimony is generally wanting in 

such cases. In law, the person in whose name a document is exe- 

: cuted ought prima facie to have the benefit of the document, and 
he is supposed to be the owner of the property by virtue of the 
document, or the lessee if the document bea lease. Equitable 
doctrines are resorted to for the benefit of the owrfer or persons’ 
who claim benefit on account of such beneficial ownership, but it. 
would be stretching the criminal law too far to import the 
doctrines of beneficial ownership in such matters. This ground, 
alone is sufficient to show that the proceedings in this case ought 
not to have béen allowed to go on. l l 

But apart from the question of enami, there is a further 
reason why the case should have'been dismissed. The charge as 
originally drawn is in these words :—"you, on or about the 7th 
day of May 1994at Lislie gave false evidence in‘a judicial pro- 
ceeding, namely, in a case under section 133 of the Code, and 
thereby committed an offence punishable under section 193, 
Indian Penal Code, within my cognizance.” The prosecution 
could not go on such a vague charge. Later on the charge was 
amended, but the amendment did not improve matters. ` 

We next come to the evidence for the prosecution ; and 
notwithstanding that the conclusion arrived at by both the lower 
‘Courts is that the transaction of lease in Dharma Dayal’s name 
was benamt, the inference is based on findings og fact which do 


The King: ag-Emperor, 
Mitra, J. 
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not necessarily lead‘to such inference. The findings do not 


entirely exclude the hypothesis of Dharm Dayal having been the 
real lessee. In order to make out a case against the accused of 
giving false evidence in a judicial proceeding, it must be shown 
conclusively that the statement was false. It is not sufficient to 
show that the probabilities are that the statement was false. 

Now to the facts found. The first fact found is that Dharm 
Dayal was a servant of the accused. Wedonot think that the 
mere fact that a person is a servant of another raises any pre- 
sumption that the servant is incapable of holding property except 
benami for his master. It may be one of the circumstances in 
favour of the theory of enami, but it is not evidence of much 
value in itself, 

The next fact to which our attention has been drawn is that 
the negotiations for the lease were conducted by the accused. 
The case attempted to be proved is that all the negotiations were 
originally conducted by the accused, but the accused changéd 
his mind and said that he-would not take říka, but that his 
servant would take it. There is nothing in such conduct 
‘to show that the transaction was enami. No selamı was 
paid, and it is not shown that the rent was inadequate. One of 
` the elements td prove a transaction to be enami is the source 
of the purchase-money. Here no purchase-money was paid 
and this element of denam# is wanting. 

It is next said that Dharam Dayal kept no account of pay- 
ment of rent. But this is not unnatural. This was his only 
property, and there was no reason why having this as his only 
property he should keep regular account. Persons who have 
not a variety of transactions do not generally in this country 
keep accounts. The fact that Dharam Dayal did not keep ac- 
‘counts is no-evidence of his being a benamdar.. 

Then the next thing to which our attention has been drawn 
as proving the denam# is, that the accused took the best lands 
and clairhed right of occupancy in them. That itself might 
have been the object why he induced his servant to take the 
thika, so that he might obtain a right of occupancy in the best 
lands. His intention might have been fraudulent, but still he 
. might not have been the real thicadar. 

The next matter to which our attention has been drawn by 
the learned vakil for fhe Crown is that the accounts of Dharam 
Dayal were settled by the brother of the accused. But such 
things happen almost every day. Another person, a friend or 
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relation settles the account. The person who is beneficially 
intérested does not always settle the accounts. 

Lastly, our attention has been drawn to the fact that ryots 

were occasionally allowed set off against rent for works done 
for the accused. The accused and Dharam Dayal were intimately 
related as master and servant, and it might be that there the 
dues of tenants were paid in this way. 
' The above are circumstances of suspicion and may be of 
great suspicion, but suspicion is not proof. In order to convict 
a person of the offence of perjury, it must be shown that the 
statement said to have been false could not but be false. 

We,therefore,think that no case has been made out on the facts 
for a conviction of the accused under section 193 of the Code. 

We, therefore, set aside the conviction and sentence and 
direct that the fine, if paid, be refunded. We also direct that 
the bail bond executed by accused be also discharged. 

M. N. M. Rule made absolute. 


Before Mr. Fustice Mitra and Mr. Fustice Holmwood. 
BLOOMFIELD 


v. 
GANGADHAR KUNDU * | 
Oriminal Procedure Code (Act V of 1898), Seo. 145.—Symbolical possession in 
exeoution of a foreclosure decres, rot affective against a lessse who was not a 
party to the mortgage swit—Actwal possession, to be considered in Seo. 145, 
Criminal Procedure Oode. 
- Tt is a settled rule of law that no decree for foreclosure could be affective 
against a person interested in the property, if he was not made a party to the suit, 
Where, therefore, 8 had executed in 1890 a mortgage by conditional sale in 
favour of G,and had in 1898 leased the properties covered by it to B for 
25 years, and G in 1902 instituted a suit against 8 upon the mortgage without 
making B a party and obtained symbolical possession in execution of the deoree 
for foreclosure passed therein : i 
Heid, that such delivery of possession could not affect the ‘posesieiins of B. 
Rule obtained by the First Party, the lessee. 
Proceeding under section 145 of the Code of Criminal 
Procedure. : 
Mr. S. P. Sinha, ( Offg. Advocate General) and Babu Hart 
Bhusan Mukerji for the Petitioner. 
Babu Atulya Churn Bose (for Babu Luchmi Narain Singh) 
for the Opposite party. . 
*® Criminal Revision Oase No. 612 of 1908; against ap order of the Deput; 
1808. a ai 


Magistrate of Siepen dated the 27th March 


-4 


Von. IV.) HIGH COURT. z 


The judgment of the Court was delivered by 

Mitra J.—Mussamat Siraman Ojhatn executed in 1890 a 
mortgage by conditional sale of the längs covered by this proceed- 
ing in favour of the second party, Gungadhar. In 1893, she execu- 
ted a lease for 25 years of the lands covered by the mortgage to the 
first party, Mr. Bloomfield. Mr. Bloomfield, it appears, held posses- 
sion since the execution of the lease. He has been found to have 


-© been in possession at the date of the institution of the proceeding. 


In 1902, the second party instituted a suit on the mortgage 
against Mussamat Siraman Ojbain, the mortgagor, without 
making Mr. Bloomfield a party to the suit. Mr. Bloomfield was 
undoubtedly a necessary party, and he cannot be affected by any 
foreclosure decree that passed in his absence. The decree for 
foreclosure was made in 1904, and possession under the decree 
was delivered in October, 1905. Mr. Bloomfield, however, 
continued to be in possession notwithstanding the delivery of 
possession which was merely symbolical. It does not appear that 
actual possession was delivered to Gangadhar. 

Mr. Bloomfield having been in possession at the date of the in- 
stitution of the proceeding under section 145, Criminal Procedure 
Code, we do not see how any other conclusion could be arrived 
at than that, in the words of section 145, Mr. Bloomfield was 
entitled to be declared to be in possession. He was not certainly 
bound by the decree and the delivery of possession thereunder, 
and it is a settled rule of law that no decree for foreclosure could 
be effective against a person interested in the property if he was 
not made a party to the suit. 

In showing cause, the learned vakil for the opposite party has 
drawn our attention to certain cases decided by this Court in 
which it has been held that in a proceeding under section 145, 
Criminal Procedure Code the Magistrate is bound to give effect 
to a decree foy possession in favour of any party to the proceeding. 
The facts of these cases are clearly distinguishable. In none of 
these cases, it appears, it was found that the party who was 
unsuccessful before the Magistrate had not been made a party to 
the suit, or that he was interested in such a way, that it was 
necessary that he should be made a party. We do not think that 
these cases have any bearing on the facts of the present case. 

We accordingly make the Rule absolute and direct that the 
possession of the first, party should be confirmed. 

M. N. M. Rule made absolute, 
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Before Mr. Fustice Rampini and Mr. Fustice Mookerjee. 


KALI CHARAN ASH AND ANOTHER 
v. 
PARBATI CHARAN ASH * . 
Bengal Tenanoy Act (VIII of 1885), Seo, 03—Common Manager— Consert, order 
by—Cicil Procedure Code (Act XIV of 1882), Seo. 875, 
A District Judge has no jurisdiction to appoint a common manager under 
Sec, 93 of the Bengal Tenancy Act by consent of parties. Before,he can make 
the order, he must find that there is a dispute likely to cause inconvenience to 
public or injury to private rights existing between the co-sharers, 
Quaere: Whether a proceeding under Sec. 98 of the Bengal Tenancy Act 
is a suit within the meaning of Bec. 375 of the Civil Procedure Code? 


Rule obtained by the Objectors. 

Proceeding under Sec. 93 of the Bengal Tenancy Act. 

The material facts and arguments appear from the judgment, 

Babu Dwarka Nath Chakravarti for the Petitioners? 

Babus Jogesh Chunder Dey and Narendra Kumar Basu for 
the Opposite party. 


The judgment of the Court was delivered by 

Rampini J. —This is a Rule calling upon the opposite party 
to show cause why the order complained against by the applicants 
should not be set aside. 

The order complained against is one under section 93 of the 
Bengal Tenancy Act, appointing a common manager in respect 
of certain properties. 

The facts of the case are these: One of the co-sharers of 
the properties in question applied under section 93 of the said 
Act, for the appointment of d common manager. The other 
co-sharers objected and were prepared to show cause why such 
manager should not be appointed ; subsequently they agreeed that 
a common manager should be appointed. But two days after- 
wards, they resiled and objected to the appointment. The learned 
District Judge, however, held that the co-sharers who objected, 
‘and who are the present applicants before us, could not resile 
from the petition of compromise which they had presented ; and 
in doing so, he relied upon the ruling of this Court in the case of 
Broja Durlab Singh v. Roma Nath Ghose (%). 

* Civil Rule No, 241 of 1906 in the matter of Suit No,83 of 1905 of the 


Court of the District Judge of Jessore, 
(1) (1897) 1 O. W, N. 597. m 


Vou. IV.) = HGE court. 


It ‘appears, however, that prima facie the provisions of 
section 375 of the Code of Civil Procedure do not apply in this 
case, because this case is not a suit within the meaning of the 
terms of section 375. 

The pleader for the opposite party who shows cause contends 
that, by‘the terms of section 647, the provisions of section 375 
are applicable to applications such as this, although they are not 
suits. However this may be, we are of opinion that the learned 


District Judge had no jurisdiction to appoint a common manager, 


seeing that he did not find, or even enquire, whether there was 
any dispute existing between the co-owners of the estate or tenure 
as to the management thereof, and that in consequence there had 
ensued, or was likely to- ensue, inconvenience to the public, or 
injury to private rights. The pleader for the opposite party 
urges that as the applicants before us consented to the appoint- 
ment of a common manager, they thereby agreed, that there was 
a dispute existing between the co-owners, such as would give the 
District Judge jurisdiction to appoint a common manager. It is, 
however, a well-known principle of Iaw that a judge cannot be 
vested with jurisdiction by consent; and it appears to us that 
clearly, under section 93 of the Bengal Tenancy Act, before a 
Judge can take proceedings he must find, as a matter of fact, 
that there is a dispute likely to cause inconvenience to the 
public or injury to private rights, existing between the co-sharers. 
In this case he did not come to any such finding ; and we do not 
think that the consent which the applicants gave to the appoint- 
ment of a common manager vested the District Judge with juris- 
diction to appoint such manager, particularly when that consent 
was afterwards withdrawn. 

' With these observations,we set aside the order of the District 
Judge and make the Rule absolute. 

The learned District Judge will go on with the proceed- 
ings under section 93, if the parties to the case wish him to 
do so. 

‘We make no order as to costs. 


„M. M. C. Rule made absolute, 
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| Before Mr. Pusticé Rampini and Mr. Fustice Mookerzee. 
PEARY MOHAN MUKHERJEE 
E v. 
MOHENDRA NATH MANNA AND OTHERS.* 
Civil Procedure Code (Act XIV of 1882), Secs, 551, 628-—Appeal, dismissal 
of —Review-— Jurisdiction. 

When an appeal is dismissed under section 551 of the Code of Oivil Pro- * 
cedure, the effect of the dismissal is to affirm the decree appealed against, which 
becomes merged in the decree of dismissal of the Appellate Court. When, 
therefore, an appeal has been dismissed under section 551, Civil Procedure Code, 
the Court which made the decree appealed against has no jurisdiction to review , 
its judgment or decree, 

. Uma Sundari v, Bindw Bashini (1) applied, 
Babu v. Kajir (2) dissented from, 
Rule obtained by the Applicant. 
Application for review of judgment. 
. The material facts appear from the judgment. 
,' Babus Mohendra Nath Roy and Hari Bhusan nooo 
for the Petitioner. 
`, Babu Surendra Nath Guha for the Opposite party: 


` The judgment of the Court was delivered by 


Rampini J.—This is a Rule calling upon the opposite party 
to ‘show cause why the order of the Subordinate Judge, 2nd’ 
Court, Hooghly, dated the 5th April 1906, should not be set l 
aside. 

The facts of the case are these: The applicant before us, 
Raja Peary Mohan Mukerjee, applied to the Subordinate Judge 
for review of the judgment-passed by that officer in title appeal 
No. 13 of 1905 and dated the 30th June, 1905. That application 
was filed on the 15th September, 1905. Immediately afterwards ` 
the.applicant preferred a second appeal to this Court. That . 
appeal was dismissed and the judgment of the lower Court was 
affirmed. In these circumstances, the second Subordinate Judgé 
says that he has no power to proceed to review his order of the , 
30th June, 1905, as the final order in the case is the order of this” 
Court, and he cannot now in any way alter his judgment of the 
zoth June, 1905. The present Rule has been obtained to show 
cause why the order of the Subordinate Judge rejecting the,- 


application for review should not be set aside, 
e 


® Civil Rule No. 2178 of 1906 against the order of the Subordinate Judge, 
Hooghly dated the 5th April, 1906. 


(1) (1897) I. L. B. 24 Cale, 759. (2) (1896) L a R. 21 Bom, 548, 
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f In our opinion, however, the orđer of the Subordinate Orn. 
Judge is mainfestly right. The decree of the 30th June, 1905 1906. 
has now merged in the decree of this Court, and it is impossible Peary Mohan Mu- 
-for the Subordinate Judge to review his judgment now. If any kherjee 
review can be applied for, it must be a review of the final decree  Mohendra Nath 
of this Court, Manna, 
The learned pleader for the applicant calls our attention Rampini, J. 


to the case of Bapu v. Kajir (1) in which it has been laid =< 
down that the dismissal of an appeal under section 551 of 
the Code of Civil Procedure leaves the decree of the lower 
Court ‘untouched, neither affirmed, nor varied, nor reversed, 
and it remains the decree of the lower Court, which can be 
amended in order to bring it into accordance with its judgment. 
But the principle laid down in that case has been dissented 
from in the case of Uma Sundari Debi v. Bindu Bashint 
Chowdhranit (2), in which it has been ruled that when an appeal 
is dismissed under section 551 of the Code of Civil Procedure, 
or, in the case of a second appeal, when the decree is one of 
dismissal, the effect practically is to make the decree which is 
affirmed, the final decree to be executed in the suit, and the 
High Court making such an order has power to amend the 
decree of the lower Court, which has been, in fact, affirmed by 
it, so as to bring it into conformity with the judgment which is 
` .also affirmed. No doubt, this ruling was made in an application 
‘for amendment of a decree under section 206, Civil Procedure 
Code. But it appears to us that the principle is the same, and 
that whether the applicant applies for amendment of the 
decree against which an appeal has been preferred and dismissed 
under section 551, Civil Procedure Code, or whether he applies 
* for a review of the judgment against which an appeal has 
“ been similarly preferred and dismisséd, the same effect follows. 
ie Te final deoree is the decree of this Court, and an amend- 


ment of it: or a review of it, can only be made by this 





Court. 
For these reasons, we discharge this Rule with costs, three 


M. M. C. Rule discharged. 


(1) (1898) I. L. B. 21 Bom. 543, (2) (1897) I. L. B. 24 Cale. 769, -z 


Sait sd ae 5 


OINI, 
1908," 


. bass nel A 
November, 23, 28. 


forthe Respondents. 


THE CALCUMTA LAW JOURNAL. [Yon IV 
C "APPELLATE CIVIL 


Before Mr. Justice Rémpini and Mr. Justice Boole 
SHYAMANAND DAS - 


v. 
RAJ NARAIN DAS.* 


Olwil Procedure Code (Aot XIV of 1882), Sees, 302, 303, 868, 582—Suit, right 
of —Bubstitution, application for—Deolaratory suit, limitation,—Limitation 
Aot, Seo, 28, Soh, II, Arts, 120, 144, 178—Land Registration Act (VII 
(B. 0.) of 1816) Seos, 56, 89—Dispossession. f 


A, B and ©, members of a joint Hindu Mitakshara family applied for 
registration of their names under the Land Registration Act, The application 
was opposed and refused in 1883, In 1894, they sued for declaration of title 
and obtained a decree. During the pendency of the appeal against such decree 
A died, and more than six months after, the appellant ap plied to have B and O 
noted as legal representatives who had taken the estate by survivorship. 

“Held, (i) that the application for substitution was governed by section 862, 
Civil Procedure Code, and not section 368. Section 362 is not limited in its 
application to cases in which the right of suit survives against the surviving, 
defendants by reason of some circumstance antecedent to the suit. 

Gi) That Art. 178, Sch, II of the Limitation Act prescribes the period of 


t 


limitation applicable to an application for substitution, when upon the death of 


one respondent, the right of appeal survives against the remainińg respondents 
alone. 

Gii) That the period of limitation applicable to a suit for declaration of 
title is six years from the date when the right to sue accrues under Art, 120,, 
‚Bch; II of the Limitation Act. 

Mohabharat Shaka v. Abdul Hamid Khan (1) followed. 

Section 28 of the Limitation Act has no application to such a case, ` 

Ohuokkan Lal v. Lolit Mohan (2) distinguished, 

(iv) The rejection of an application for registration under the-Land 


“Registration Act does not necessarily constitute dispossession so as to entitle the 


defeated party to maintain a suit for recovery of possession ; the effect of the 


„order may be merely to entitle the party to sue for declaration.of his title, 


Appeal by the Defendant. a ý 
Buit: for declaration of title. 
The material facts and arguments appear from the aana 
` Babu Provash Chunder Mitter for the Appellant. l 
Babus Mohendra Nath Roy and Krishna Prasad Saròadhikars 


C. AL Ve 
* Appeal from Appellate Decree No 2108 of 1904 against the dearee of 
Moulvi Abdul Barry, Subordinate Judge, Cuttack; dated the 20th May, 1904, 


affirming that of Babu Annada Charan Sen, Mesit, Balasore, dated the 
16th December, 1902. 


(1) (1904) 1 O. L. Je 73. (2) (1898) I. L. B, 20Calc 908. 
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The judgment of the Court was delivered by 


Mookerjee J.—The history of the litigation which has 
resulted in the present appeal, so far as it is necessary to state 
it, lies in a narrow compass. The plaintiffs respondents along 
with their uncle who died during the pendency of this appeal 
formed a joint mitakshara family. On the 22nd June 1894, they- 
commenced this action for declaration of their title to certain 
parcels of land upon the allegation that on the 30th April 
1883, the revenue authorities had, upon objection taken by the 
defendant appellant, erroneously rejected their application for 
registration of their names under the Land Registration Act of 
1876. They alleged that in spite of the adverse order of 1883, 
they had continued in possession of the disputed properties and 
that they sought for a declaration of their title, as a cloud had 
been cast on it by reason of the order of the revenue authorities. 
The defendant resisted the claim on various grounds, amongst 
` which it is sufficient to mention the pleas of limitation and 


. denial of the title and possession of the plaintiffs. The Munsiff _ 


who heard the case in the first instance gave the plaintiffs a 
decree which was reversed on appeal by the District Judge who 
remanded the case for a retrial. Upon a fresh hearing, the 
Munsiff dismissed the suit, and upon appeal his decision was 
affirmed by the District Judge. The plaintiff then appealed to 
this Court. The appeal was heard by Wilkins and Handley JJ. 
and dismissed. The decision of those learned Judges is reported 


in Raj Narain Das v. Shama Nando Das (1). Subsequently an. 


application for review of judgment was made to Mr. Justice 
Handley, the other Judge having meanwhile ceased to be a 
member of the Court. The application for review was allowed, 
the previous judgment of this Court was set aside and the 
` appeal restored to the file for rehearing and disposal. It was 
then heard by Ghose and Pratt JJ. who reversed the decision 
of the District Judge and sent back the case for decision of 
certain specified issues. When the case went back before the 
District Judge, by consent of parties it was remitted to the 
Munsiff for decision. The Munsiff found on the merits in 
favour of the plaintiffs and gave them a decree. Upon appeal, 
this decision was affirmed by the Subordinate Judge. The 
defendant has now appealed to this Court, and on his behalf 
it has been argued, tleat the suit is barred by limitation, inasmuch 


. @ (1) (1899) I. L. R. 26 Calo, 845. 


o 
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as it was brought more than six years after the date of the order 
of the revenue authorities. On the other hand, it has been 
argued on behalf of the gespondents that the appeal has abated 
as no application was made to thîs Court, within the time pres- 
cribed by law, for substitution of the legal representatives of 
one of the plaintiffs respondents who died during the pendency 
of the appeal. It is necessary to examine first the validity of 
this preliminary objection. 

It appears that one of the plaintiffs respondents to this 
appeal, Raj Narain Das, died on the 7th October 1905; on the 
13th August 1906 an application was made on behalf of the 
appellant praying that the other two respondents who ‘were 
already on the record, might be noted as the legal representatives 
of the deceased respondent. An order was made by this Court 
for substitution, subject to any objection that might be taken 
at the hearing. We have, therefore, to consider whether the 
application for substitution was made in time, and if not, whether 
there are good grounds for extending the time under section 5 of 
the Limitation Act read with section 372 A of the Civil Pro- 
cedure Code. To determine this question, it is necessary to 
consider under which provision of Chapter XXI of the Code, 
the present case falls. It is contended on behalf of the appellant 
that section 362 is applicable, whereas it is argued on behalf of 
the respondents that section -368 governs the matter. In our 
opinion, section 362 is applicable. That section is primarily 
applicable to suits, but by reason of section 582 it is applicable - 
also to appeals. If these two sections are read together, 
section 362 would stand as follows :—‘ If there be more plaintiffs 
respondents than one, and any of them dies, and if the right to 
appeal survives against the surviving plaintiffs respondents alone, 
the Court shall cause an entry to that effect to be made on the 
record, and the appeal shall proceed against the surviving plaintiffs 
respondents.” It appears to us to be obvious, that the rule thus 
stated completely covers the present case. But it is argued on 
behalf of the respondents that section 362 has a very limited _ 
application, namely, that it applies only to cases in which the 
right to sue (or the right to appeal) survives against the surviving 
defendants (or respondents)’ by reason of a right vested in them 
antecedent to the suit. The learned vakil for the respondents 
gave as an illustration the case in which A, B and C might all be 
defendants as joint executors, and upon the death of A, B and C 
would continue to be liable to satisfy the plaintiff’s claim, though 
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they were not the legal representatives of A. We are unable CIVIL, 
to accept the narrow construction which we are invited to place 1906, 
upon section 362. If the language, used in section 363 be 
contrasted with that of section 362, it would be obvious that a 
broad distinction is made between a case in which, upon the death pa 
of one defendant, the right.to sue survives against the other AMvokerjee, J, 
defendants who were already on the record, and the case in which -o 
the right to sue survives against persons, some of whom are 
already on the record and others who are strangers to the suit ; 
in the former case section 362, while in the latter section 363 is 
applicable. Indeed; section 363 seems to contemplate that in the 
second case, the legal representative referred to is a person 
different from the surviving plaintif. In our opinion, the limited 
construction which the respondents seek to place upon section 362 
is not justified by the language of the Code and is not supported 
by any intelligible principle. Besides, in the case before us, upon 
the death of the first plaintiff, his rights and liabilities in respect 
of the disputed properties vested by survivorship in the other 
two plaintiffs. If, therefore, section 362 applies to the present 
case, as we must hold it does, there can be no question that 
the application for substitution was made in time, because 
Art. 178 of Sch. II to the Limitation Act would govern the 
matter, We consequently hold that the appeal has not abated, 
and over-rule the preliminary objection taken by the respondents. 

As regards the merits of this appeal, it is contended on 
behalf of the appellant, upon the authority of the decision of this 
Court in Mohabharat Shaha v. Abdul Hamid Khan (1), that the 
suit is barred by limitation. It is pointed out that the adverse 
order of the Revenue authorities was made on the 30th April, 
1883, and this suit was not commenced till the 22nd June, 1894, 
t.e., long after six years from the date when the right to sue 
accrued withia the meaning of Art. 120 of Sch. II of the Limita- 
tion Act. The learned vakil for the respondents does not question 
the correctness of the rule laid down in Mokhkabharat Shaha v. 
Abdul Hamid Khan (1), but he seeks to distinguish it in two 
ways. He contends, in the first place, that the effect of the 
adverse order of the Revenue authorities, and their refusal to 
register the names of the respondents, were equivalent in the 
eye of law to dispossession of the plaintiff, and that consequently 
this suit ought to bgregarded as one for recovery of possession 
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e (1) (1904) 10. L J. 78, 
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CIVIn.: governed by Art. 144. We are unable to uphold this contention 
1906. as well founded. It is quite clear that if A makes an application 
for registration of his mame under Act VII of 1876 (B. C), and 
it is refused, he is not necessarily placed out of possession. If he 
apes is in actual occupation, his possession may well continue, till 
Mookerjæ, J. - disturbed by the adverse claimant; if he is in possession by 
a receipt of rent from tenants, such constructive possession may 
well continue till the tenants refuse to pay him rent. This is 

borne out by section 89 of the Land Registration Act, clause (a) 

of which contemplates a regular suit by the defeated party, either 

for possession or for declaration of title to immovable property. 

It is not necessary to consider what would be the precise effect of 

the appointment of a Receiver under section 56 of the Land 

Registration Act, as no Receiver was admittedly appointed in the 

case before us. In our opinion, it cannot be successfully main- . 

: tained that the plaintiffs should, as a matter of law, be regarded 

as dispossessed merely by virtue of the order of the Revenue 
authorities dismissing their application for registration. This 
view receives considerable support from the pleadings and 
proceedings in the case. The plaintiffs stated in their plaint 
that although their application for registration had been dismissed 
as far back as 1883, they had not lost possession which continued 
up to the date of the- suit in 1894; they adduced evidence to 
prove their continued possession, and that evidence has been 
believed by the Courts below. It is impossible to hold now that 
the suit is one for recovery of possession, when according to the 
allegation of the plaintiffs themselves, and the findings of the 
Courts below, they have never lost possession. The suit is in 
substance, as it is in form, a suit for declaration of title, and the 
rule of limitation applicable is that provided in Art. 120 and not 
that in Art. 144. It was contended, in the second place, by the 
learned vakil for the respondents that section 23 of the Limita- 
tion Act may apply to the facts of this case. Section 23 provides 
that in the case of a continuing breach of contract, and in the 
case of a continuing wrong independent of contract, a fresh 
period of limitation begins to run at every moment of the time 
during which the breach or the wrong, as the case may be, 
continues. There is clearly no breach of contract in the present 
case, nor can we by any stretch of language say that there isa 
continuing wrong. When the appellant succeeded in his 
objection before the~ Revenue authorities, he cannot be said to 
have committed a wrong ; much less can it be contended that 
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theré was a continuing wrong. The observation in the case of Civite 
` Chuckkan Lal v. Lolit Mohan (1), upon which reliance was 1908. 
placed .by the respondents, does not slend any support to this Biyananand Das 
argument, and we agree in the view taken in thé case of | KA a 
Mohabharat Shaha v. Abdul Hamid Khan (2). . oon Nean Take 
We must hold, consequently, that the present suit is not onë he rs 
for recovery of possession of immovable property, that it is a 
suit for declaration of title, and that it is barred under Art. 120 
of Sch. II to the Limitation Act, as it has been brought more 
than six years after the date on which the right to sue accrued 
by reason of the order of the Revenue authorities. The appeal 
is, therefore, allowed, the decree of the Court below is reversed, 
and the suit is dismissed “a costs in all the Courts, 
M. M. Ce, . . Appeal allowed. 
(1) (1898) I, L. R. 20 Cale, 906, (2) (1904) 1 C. L. J. 78. 
Before Mr. Fustice Rampini and Mr. Fustice Mookerjee. 2 
AMEER CHAND OWE.: 
; . v. ‘ — 
BAKSHI SHIVA PERSAD SINGH AND orgers.* 100; 
Mortgage decree, execrtion of—Sale of one of several mortgaged propertics— August, 15, 30, 


Purohase by deoree-holder of ons of several mortgaged properties— 
-Contribution in execution proceedings, not allowable, 


A judgment-creditor, in execution of a mortgage-decree which directs the 
gale of several properties, is entitled to execute the whole decree by sale 
of any of the properties, even though he has himself purchased some of 
the properties {n execution of another mortgage-decree against the same judg- 
meut-debtors. Any question of contribution which may arise by reason of the 
purchase by the -decree-holder. of some of the mortgaged properties, must be 
worked out, not in execution proceedings but in a separate suit properly framed, 
and in the presence of all necessary parties, 

Nafur Chantler v. Baikanta Nath (1) approved, , 

Harendra Kumar v, Dindayal (2) and Mahomed Taki v. Thomas (8) doubted, 


Appeal by the Opposite Party. 
© Proceedings in execution of a mortgage-decree. 
The material facts and arguments appear from the judgment. 
Babus makati, Mukherji and Raghu Nath Singh for the 
‘Appellant. l Í 


.  * Appeal from Order No. 479 of 1904, against the order of Babu Nistaran 
Banerjee, Subordinate Judge, Shahabad, dated the 6th Očtober 1904. 


' (1) (1879) 4 0, L, R. YH 2 we EE ake: 
~’ (3) (100640. L. J. 


* 
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Singh. 
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Babus Lal Mohan Doss and Makhan Lal for the Res- 
pondents. 
e C. A. V. 
The judgment of the Court was as follows :— 


This is an appeal from an order passed by the Subordinate 
Judge of Arrah in a case relating to the execution of a mortgage- 
decree. The decree was obtained on the 29th March, 1888 and 
amended on the-11th August, 1888. 

The present is the fourth application for execution. It was 
made on the 25th April, 1904. The execution of the decree is 
resisted by the successors in interest of Fakir Chand, a puisne 
mortgagee, who was made a party in the suit in which the 
mortgagee Ram Newaz obtained his decree. 

Execution is sought for against four properties, vizs. (1) 
Amrai Bikrampore, (2) Chamarpore, (3) Baruha No, 1273 and (4) 


Ekrasi and three other villages. 


The Subordinate Judge has allowed execution to proceed 
against half of the first and against the second and fourth of these 
properties. He has directed Baruha No. 1273 to be sold and the 
proceeds applied to the satisfaction both of the decree-holder’s 
mortgage as well as of an existing mortgage-debt of Fakir 
Chand, Fakir Chand’s mortgage being the first to be satisfied. 


Both the contesting parties appeal. . 

-The principal appeal is that of the heirs of Fakir Chand, on 
whose behalf it is urged :—(1) that as the decree-holder has 
himself purchased two of the mortgaged properties, viz., Umed- 
pore and Baruha No. 1272, he cannot execute his decree against 
the remaining four mortgaged properties without bringing the 
two properties purchased by him into hotchpot ; (2) so far as 
Amrai Bikrampore is concerned, the Subordinate Judge . should 
have exempted from sale the whole and not half of it only ; 


(3) the Sub-Judge should have directed the property to be sold 


subject to a charge on account of not merely Fakir Chand’s 
zuripeshgi of Rs. 12,800, but also of certain other debts of the 
mortgagors, which Fakir Chand paid off after his purchase of 
this property ; (4) that Baruha No. 1273 was purchased by Fakir 
Chand in execution of a decree obtained by him on an earlier 
mortgage ina suit to which Bakshi Ram Newaz was a party; 
hence, the present appellants have a good 1 title to this property ; 
(5) that if Baruha, be sold as ordered by the Subordinate Judge, 
the present appellants‘are entitled to be reimbursed for other 


Vou, IV.] HIGH COURT, 


debts charged on this pioperty which Fakir Chand paid off, 
before the decree-holder is entitled to any share in the proceeds, 
and (6) that as the decree-holder ehas, as mentioned above, 
purchased two of the mortgaged properties, the decretal amount 
now sought to be recovered should be apportioned between them, 
and the remaining properties against which the decree is now 
sought to be executed. On behalf of the decree-holder, it may 
be here mentioned, it is argued generally, that as this is the 
fourth application for execution, and the appellants have already 
‘resisted the execution of the decree and pressed their objections 
up to this Court, it is not open to them now to contest the 
‘execution of the decree. The grounds which they now urge 
before us are grounds which they either took or should have 
taken in the previous execution proceedings. 

There is much force in this plea, for which authority is to be 
found in the case of Mungul Pershad v. Girija Kant Lahiri (1). 
But we do not wish to dismiss the present appellant’s appeal 
merely on this ground. 

The first plea that the decree-holders cannot now 
execute their decree without bringing the two properties 
purchased by their predecessor into hotchpot would seem 
to be futile. The decree-holders are entitled to execute their 
decree against any of the mortgaged properties they please. 
There are other persons interested in the properties mortgaged 
by the deed, in execution of the decree obtained on which the 
properties purchased by Bakshi Ram Newaz were sold. They 
‘have not been made parties, and so if any equities arise between 
such other persons, the decree-holders and the present appellants, 
they must be tried out and disposed of in a separate litigation 
and cannot properly be considered and decided in these execution 
“proceedings. {Gur attention has, however, been called to two 
cases recently decided, v:s., Harendra Kumar Guha v. Dindayal 
‘Saha (2) and Mahomed Taki vw. Thomas (3). Both these cases 
-were execution cases, and in both, it was held that apportionment 
such as is prayed for in this case could be granted. We are 
unable to agree with these decisions. We would point out that 
the cases on which they rely, viz, Bisheshur Dial v. Ram 
Sarup (4), Nawab Azimut Ali Khan v. Jowahir Sing (5), and 
` Kaliprosonno Ghose v. Kamini Soonduri Chowdhrain (6), are 


(1) (1881PL. B. 8 I. A. 128; I. L. B. 8 Calo. 51, 
(2) (1906) 4 O. L: J. 198. (8) (1906) 4 0. L J. 817. l 
(4) (1900) L L. Be 22 All. 284. (5) (1870) 18 M. I. A. 404; 14 W. R: (P.0.) 17, 
(6) (1878) L L, R. 4 Cale, 475, 
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surts, so that they are no authorities for holding that apportion; 
ment can be made in execution. To hold that this could be 
done is to hold that an executing Court can alter the terms of the 
original mortgage-decree sought to be executed. Then the 
contrary rule has been laid down in the case of Nafar Chunder 
Mundulv. Batkanto Nath Roy (1) in which it has been said that 
if by reason of it bcing necessary to sell the remaining share of 
the judgment-debtors, any equity should arise between them and 
appellant to have tue decretal money distributed over the whole 
property mentioned by the decree, that equity must be enforced 
by an independent suit. In this conflict of authority we would 
be disposed to refer this point to a Full Bench, but we think it is 
not necessary to do so, (1) because, as already pointed out, the 
judgment-debtors should not be allowed to raise this objection 
at so late a stage of the execution proceedings, (2) because it is 
clear that no apportionment can take place in these proceedings, 
It has been already mentioned and it is conceded that the 
necessary parties to such apportionment proceedings are not 
parties tc this execution, and further there is no evidence on 
which apportionment could be made, We think the onus lay 
on the judgment-debtors to prove part satisfaction of the decree 
in the way alleged by them, and no such evidence has been. 
produced. No evidence has been excluded by the lower Court 
and there seems to be no reason why we should now remand this 
case to have such evidence recorded. We must, accordingly, 


disallow this plea. As to Amrai Bikrampore, Fakir Chand 


purchased this property at a sale held in execution of a decree 
obtained by the original decree-holder against a mortgagee named 
Lakhpati Koer and against Kishen Pershad, the latter of whom 
was held only personally liable. Hence, the order of the 
Subordinate Judge as to this property would seem to be correct, 
The decree-holders cannot again sell the half of ‘the property 
sold in execution of their predecessor’s other mortgage decree, 
but can only bring to sale the half sold in execution of the 
personal decree obtained against Kishen Pershad, 

It has been argued that as the decree-holder in the course of 
the previous suit did not notify his mortgages of 1886, the present 
decree-holders are estopped from setting them up now, But 
there would seem to us to be no estoppel, as it is clear that the 
fact of the existence of mortgages of 1886 was known to both 


parties, to Fakir Chand as well as to Bakshi Ram Newaz, 


(1) (1879) 4.0, L R, 164, i 
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There can be no doubt that half Fakir Chand’s zuripeshgi CIVIL, 
is fairly chargeable to this property- But there is not sufficient 1908, 
evidence of the payment of the other charges on this property, Ane 0 Oband 
which, it is alleged, were paid off by Fakir Chand after his purchase ae 
of it. ‘The learned pleader for the decree-holder says he has no Boxee sino ome 
objection, when Amrai Bikrampore is sold, to notice being given °° m > 
of the appellant's claims on this account over the property. We 


accordingly direct that this be done. 


_ As for Baruha No. 1273, Fakir Chand purchased this property 
‘in execution of a mortgage-decree obtained by -him on a prior 
mortgage dated 23rd September, 1883. The present decree- 
holders were parties to that suit. It was ordered in the decree 
“obtained in.that suit that the property should be sold subject to 
Bakshi Ram Newaz’s lien. It is now urged that as Bakshi Ram 
Newaz did not seek in that- previous suit to redeem, he must be 
held to have waived his rights, under his mortgages of 1886, and 
that they cannot be pressed now. But the answer to this would 
seem to be that there was no necessity for Bakshi Ram Newaz in 
that previous suit to ask to be permitted to redeem. . The prayer 
in that suit was that the properties should be sold subject to his 
rights whatever they might be, so he did not need to claim to 
redeem a lien, which, it was expressly proposed’to keep alive. 
We shall further discuss the propriety of the Subordinate Judge’s 
‘order as to Baruha in the appeal of the decree-holder. 
The fifth ground of appeal was neither taken in the Court 
i Below nor in the memorandum of appeal to this Court. The 
Appellants are-accordingly not entitled to press it here. 
The last ground of appeal would only seem to be practically 
a repetition: of the first. We must disallow it for the reasons 
valready assigned. 
The appeal of the judgment-debtors, No, 479 of 1904, is, 
therefore, dismissed with costs. We assess the hearing fee at 
-ten-gold mohurs. 


M.M.C i l Appeal dismissed. 
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. P Sir Francis W. Maclean, K: C. I. E., Kt, Chief ee: 


and Mr. Justice Gijs: 
RAM CHARAN SANYAL 


v. 


ANUKUL CHANDRA ACHARYA AND OTHERS.* 


. Mahomedan Law—Sale by Mahomedan mother, as guardian of æ minor, of the 


minor's property, if void—Sale for benefit of the minor—Sale, validity of, 
who can impeach—Voidable.—Mother, if legal guardian of the property” 


ra of her minor children under Mahomadan law— Guardian, de facto. . 


Although, under the Mahomedan Law, a mother is not the legal guardian 
of the property of her minor children, yet when she, acting as the de faoto 
guardian, purports to deal with the minor's property, and such transaction is 
for the benefit of the minor, it is difficult to say, the transaction, in the absence 
of fraud or any other element of that nature, ought not to stand, 


Mafuzeul Hosain v. Basid (1) followed. 

Hasan Ali v, Mehdi Husain (2), Majidan v. Ram Narain (8) referred to. 
Moyna Bibi v. Banku Behari (4) explained and distinguished, 

Bhutnath Dey v, Ahmed Hosain (5), Hurbai v, Hiraji Byramji (6) dis- 


` tinguished. 


Appeal by the Plaintiff. 


Suit for a declaration, that the property of a minor son of a 


.Mahomedan debtor of the plaintiff, sold by his mother as 


guardian of the minor was void, and as such, ‘liable te be sold in 
execution of a decree obtained against the minor’s father, and - 
also fora declaration that the property of a daughter of the 
‘debtor was liable to bejsold in execution. 

The facts of the case material to this report appear fally 
from the judgment. 

Babu Hara Prasad Chatterjee for the Appellant. 

Babus Hemendra Nath Sen and Biraj Mohan Raa for 
the Respondents. S 

The judgment of. the Court was i Galtvebed by £ 

Maclean C. J.—The facts material for the decision of the 


“present appeal may be thus shortly stated. One Mati Pramanick 


executed a Aistbundt bond in favour of the plaintiff. Mati died. 


Appeal from Appellate Decree: No. 558 of 1904, against a decision of 
Baba Bhuban Mohan Ghose, Subordinate Judge of Nadia, dated the 27th 
November 1903, affirming a decision of Babu Bhupal Chandra sane, 
Munsiff of Kustea, dated the 14th April 19038. 
1) (1908) 4 0. L. J. 485. (4) (1902) I. LPR. 29 Calo. 473. 
S (1877) I. L. R. 1 AlL 588. (5) (1885) I L. B. 11 Cale, 417. 
(3) (1903) L L, B. 26 All. 22. (6) (1895) I. L. B: 2q Bom, 116. 
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He left an adult ‘son Tamij Pramanick, a minor son Panchoo 
Pramanick; -his widow Biloo Bibi, and a daughter named Sakhi 
Bibi. The case is governed by Mahommedan Law, and they 
were his heirs and heiresses. Before the institution of a suit by 
the plaintiff, to which I will refer in a moment, Tamij Pramanick 
and the widow Biloo Bibi, acting not only for herself but purport- 
ing to act as guardian of her minor son Panchoo, sold the 
property now in dispute to defendants Nos. 1 to 4. Subsequent- 
ly to this transfer and purchase, the plaintiff instituted a suit to 
enforce his bond and he was successful in the Appellate Court. 
He then sought to execute that decree as a creditor against the 
‘property which is now in dispute ; but by reason of an objection 
which was raised by-the present defendants Nos. 1 to 4, that 
claim was allowed, and the plaintiff brought, as he was entitled 
to do, the present action for the purpose of obtaining execution 
iri respect of the property. His case is, so far as the minor’s 
. share is concerned, that the sale by the mother as guardian of 
the minor Panchoo was not voidable but void, and consequently 
that no estate in the property in dispute passed to defendants 
Nos. 1to 4. These defendants however, say that, as between 
‘themselves and the plaintiff, the sale was perfectly good, and that 
the minor Panchoo, who is a defendant and is properly represent- 
ed in this suit by a guardian ad Jitem, never raised any objection 
as to the validity of the sale. I think it is an important feature 
in the case, that the validity of this transaction is not impeached 
‘by the minor but is impeached by a stranger, a creditor of Mati 
Pramanik. But putting that aside, the question is whether the 
‘sale to defendants Nos. 1 to 4 was good and valid. Both Courts 
have dismissed the plaintiffs suit. He now appeals to us, and his 
appeal is mainly based upon a decision of this Court in the case of 
Moyna Bibi v. Banku Behari (1). ' No doubt, that decision 
¿is one im his. favour, and if that case had stood alone, there 
might have been some ethouty in our path in dealing with 
the case. 

J have previously felt some doubt as to the soundness of that 
decision. But Iam relieved from any difficulty by a subsequent 
decision by one of the learned Judges who was a party to the 
earlier decision—the other Judge has left the Court—in which, I 
think, L may fairly say, that the views expressed in that case of 
Moyna Bibi v. Banku Behari are markedly modified. I am 
referring to the case yof Mafuzeul Hosain v. Bastd (2), which is 

(1) (1902) L L, R. 29 Calo. 478. (2) (1906) 4.0, L. J, 485. 
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i Orvrt, not yet reported, but a proof of the judgment in that case has 
1906. been handed to us, and I understand the case is about to be 
Ram Oharan Banyai reported in’4 Calcutta Law Journal, page 485. There, all the 


v. ities ` i : “th d 
PE Ohne authorities bearing on the present question ae dealt with, an 
Acharya, the view expressed in this latter case is one in which I concur. 
‘Maclean, © J, To my opinion, although under the Mahomedan Law, a mother 
— is not the legal guardian of the property of her minor children, 


yet when she, as in the present case, acting as the de facto 
guardian, purports to deal with the property, and such transac- 
tion is for the benefit of the minor (both of which facts are found 
in the present case), it is difficult to say the transaction, in the 
absence of fraud or any other element of that nature, ought not 
to stand. The principles of justice, equity’ and good conscience 
support this view, and the more so when the minor, though a 
party to this action bya properly constituted guardian, is not 
complaining. This view is consistent with those expressed in the 
cases of Hasan Ali v. Mehdi Husain (1) and Majidanv. Ram: 
‘Narain (2). The other cases upon which reliance has been 
e placed by the learned vakil for the appellant to day, of Mayna 
Bibi v. Banku Behari (3), Bhutnath Dey v. Ahmed Hosatn (4) 
and Aurbat v. Hiraji Byramyt (5) have been distinguished in the 
case reported in 4 Calcutta Law Journal, p. 485. Ido not think 
I can usefully go in detail through those authorities again. We 
agree with the view taken by both the lower Courts on this point, 


_ The only other question is as to the share of the daughter 
Sukhi Bibi. But both Courts have found that she was never in 
possession of her share, and that she repudiated her share, which 
in effect amounts to saying that she had no share, 


The appeal, therefore, fails and is dismissed with costs, 
Caspersz J.—I agree. 


M. M. C. Appeal dismissed, 
(1) (1877) I. L. R. 1 AIL 583. (3) (1902) I. L, R, 29 Oale. 478, -. 
_ (2) (1908) L L. R. 28 All, 22. (4) (1886) L-L, Re 11 Oale. 417. ` 


(6) (1895) I. L. B 20 Bom. 116. 
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Abandonment, Se Landlord and Tenant aw aa ise 306 
——of site, See Dedication of land se a iii TA 343 





Abwab—Bergal Teranoy Aot ( VILI of 1885), Secs. 2, ol, (4), 74, 110—Act X of 1859, 
Sec. 10—Reg. V of 1812, Seo, 3. 
:, Where a permanent tenancy was created by a lease dated 1860, i.e., before the 
passing of the Bengal Tenancy Act, the provisions of section, 179 of the Act would 
not apply to the‘case, and the landlord could not recover any abwab from the tenant. 
Bec. 10 of Act X of 1259 or Seo. 3 of Beg. V of 1812 corresponding to Sec. 74 of 
the Bengal Tenancy Act made all impositions upon all classes of tenants, including a 
permanent tenure holder, in excess of the specified rent, illegal. 
- An agreement by 8 permanent tenant to give a certain number of cocoanuts-to the 
landlord as bet and to perform certain services (begar) without any remuneration, in 
addition to the rent, was illegal under the law as prevailed before the passing of the 


Bengal Tenancy Act. e 

-Under See, 2, cl. (4) of the Bengal Tenancy Act, the landlord cannot 

now recover the abwibs which he could not recover under the old law. . 
Aparna Charan Ghose v. Karam Ali ~ e BN 

Accounts, open and current, -See Acknowledgment of debt ee 94 

Accretion by alluvion, Ses Reg. XI of 1825, Sec. 4 see aus 63 


Acknowledgment of debt—Limitation—-Acknowledgment—Acoownts, open and 
current—Indian Limitation Aot (XV of 1877), Sec. 19—Findings of Jfact~— 
Praoctioe, , 
The plaintiffs father and the defendant were money-dealers who bad regular 

dealings with one another from July 1895 to May 1898, and at, the close of these 

dealings the latter owed a large sum of money to the former. The plaintiffs father 
died in October 1898 leaving a will by which the defendant and four other persons 
were appointed trustees to administer the estate. In course of the Iltigation arising 
out of the application for the probate of the said will, the defendant, on the 28th 

September 1899, filed a petition tothe Probate-Court, of which the third paragraph 

is as follows :* “ The applicant Rup Oband (the present defendant) is a big mahajan 

of Burhanpore, paying Rs. 106 as income tax. For the last five years he had open 
and current accounts with the deceased. The.alleged indebtedness does not affect hia 

right to apply for probate.” i 
. The present suit'was brought on the 5th September, 1901 to recover ` the Amounts. 

due from the defendant, ~ 

Held, that the aforesaid statement was an acknowledgment of liability within the 
meaning of section 19 of the Indian Limitation fst and that the suit was therefore 

` nof barred ‘by limitation. There was a clear admission made by the defendant that 
there’ were open and curgent accounts between the parties at the death of the plaintiffs 
father. The legal consequence would be that at that date elther of them had a right 

- as against the other to an account and that whoever on the account should be shown to 
- be the debtor of the other, was bound to pay his debt to the otber. The ~inevitable 


Q 
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Acknowledgment of debt,—(Oortd.) ° \ 
deduction from this admission, therefore, was that the defendant acknowledged his 
liability to pay his debt to the plaintiffs father or his representative, if the balance 
-should be ascertained to be against bim 

An acknowledgment, in order to take the. case out of tho Statute of Limitation 


- must be either one from which an absolute promise to pay can be inferred, or secondly,. 


an unconditional promise to pay the specific debt, or thirdly, there must be a condi- 
tional promise to pay the debt and evidence that the condition has been performed. 
The Indian Limitation Act, section 19, says nothing about a promise to 
pay, and requires only a definite admission-of liability, as to which there 
can be no reason for departing from the English principle that an unqualified 


-admission and an admission qualified by a condition which is fulfilled, 








stand upon precisely the same focting, Maniram v. Seth Rap Chand .. 94 
Acquiescence, See Dedication of land ... ge 343 
Se , if a question of fact, See Second Appeal ya aes 198 

=, meaning of, See Second Appeal eee A wee 198 
Acquired land, manner of dealing with, See Land Acquisition ‘Act o 256 
Acquisition of land, Ses Dedication of land ae tee 843 
Acquisition of occupancy right, Ses Bengal Tenancy Act, Bec. ae as 209 
Act—1858, XXV. Sec. 28, Ses Lunacy Act is ae 118 
——-——, XXXV. See Lunacy Act. rene 
——*.1859, X. Bec, 10, See Abwab + ‘as eas 527 


1865, X. Ses Succession Act. 

*——_—1870, X. See Land Acquisition Act. - 
————1876, VI. See Chota Nagpur Encumbered Estates Act. i 
——— 1878, VIII. See Sea Customs Act. 

1879, XVIIL See Legal Practitioners’ Act. 

—1882," IV. Ses Transfer of Property Act. 

——, XV. See Presidency Small Cause Courts Act. 
— 1885, VIII. See Bengal Tenancy Act. 

- 1887, VII. See Suits Valuation Act. 

————, XII. See Bengal & N. W, P. Civil Courts Act. 
————1889, IV. Ss Merchandise Marks Act. 

——184, L Ses Land Acquisition Act. 





























1899, VL Seo. 2, See Court of Wards aoe Se a 1 
Aot (B. C.) 1888, VIII. Sec. 12, See Decree for rent PE ORRE 520 
———-1876, VII See Land Registration Act. 7 
———_——-1880 IX. Sec, 16, See Public Demands Recovery Act aie 177 
—____-——1884, III. See Bengal Tenancy Act. 
1898, III, See Bengal Tenancy Act .. “ie we I8 
1899, II. Ses Oaloutta Municipal Act. ~ í 
Aotual possession, Ses Criminal Procedure Code, Sec. 145... 562 
Additional Subordinate Judge, Ses Bengal & N. W. P. Civil Courts Act, 
Q Sec 17 ase . 473 
Admissibility of evidence, Se Suit for rent te oa a - 42 
of inopérative mortgage, See Loan . | ve 610 
Adopted son, title acquired by, See Limitation Act, Boh, II, Art, 129 e 405 
ae by Gayawal, See Hindu Law, adoption... “is vg 3 537. 





= power of, termination of, See Hindu Law, adoption __ m BBY 
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Adoption, setting aside, See Limitation Act, Sch, II, Art 129 ... we 405 
———-, validity of, See Hindu Law, adoption .:. wee ae 357 
Advocate, misconduct’ of, See Letters Patent, cl. 10 ae Ea 259 
— - misconduct of, See Advocate and pleader hee age 263 


Advocate and Pleader—Pro/fessional misconduot—Legal Practitioners’ Act (XVIII 
of 1879)}—Champerty, agreement by way of—Rolation of pleader and olient. 

It is highly improper and grossly unprofessional conduct, on the part of an 
Advocate or of a Vakil, to enter into an agreement with a client, to furnishyhim with 
funds for a litigation, in consideration of his assigning over a part of the property in 
litigation, if recovered, to such Advocate or Vakil 

When a Vakil takes an active interest in a case during its ena 
in the lower Court, and there is an understanding that he will be ongaged as 
Vakil when the case comes up tothe High Court, it cannot be said, that - 
no relationship of pleader and client existed. between himself and the client, 
before the actual execution and acceptance of the vakalutnama. In the 








matter of an Advocate, a Vakil, a.Pleader and a Mukhtear... 262 
Agreement to lease, See Suit for land ... we ais Ae 238 
, to sell, Ses Conveyance ` : eee 834 

, validity of, See Chota Nagpur Encumbered Estates Act aiy 238 
Alienation, validity of, Ss Mahomedan Law, minor .. oss ey 485, 578 
' Alluvion, See Regulation XI of 1825, Sec. 4 is Se 68 


Alternative claim—Propristory right— Prescriptive sight EEI claim. 

A claim to relief on the ground of proprietory right is not necessarily inconsistent 
with a claim to relief on the ground of di right, and may be claimed in the 
alternative with the latter, - 

When a plaintiff has been allowed to sue for relief- based, in the alter- 
native, on the ground of proprietory right and right by prescription and no 
objection has been taken to the frame of the suit in the Court of first 
instance, objection cannot be allowed to be taken at the appellate stage. 


Durgamani Debya v. Ambica Charn Sarma ... oy 367 


Alternative olaims—nounsistent olaims—Ownership—Easement. 
A suit is not liable to be dismissed because the plaintiff claims in the 


alternative, over the, same plot of ground, rights of ownership and easement. 


Narendra Nath Baruri v. Abhaya Charan Chattopadhya 437 











Ante-nuptial settlement, construction of, See Hindu Law, Inheritance 9 
Appeal, Se% Bengal Tenancy Act, Sec. 153 Aes be is 119 

; Sæ Ohota Nagpur Encumbered Estates Act ies ak 288 

, dismissal of, Ses Civil Procedure Code, Sec. 5651 te A 566 
Appellate Court, power of, Ses Partition Suit... ais n 508 
Applicant for pauperism, death of, Ses Pauper i es 234 
Apportionment, Se Dedication of land i dus ee 348 
—— , See Mortgage decree, execution .., es wes 873 


Arrest—Jndian Penal Code (Act XLV of 1860.) ss. 323 338—Culcutta Police Act 
(Act IV of 1866 B. O.) sa. £6, 72—Common gaming hoxse—Presumption under 
Sec. 48 of the Caleutia Police Act, under what cirowmstanoes it may arise— Emist- 
enoe of a warrant which has been executed against other persons who have since 
been convichd and tried, hardly a + justification for arrest, when the arrest is not 
really made under it, j 


a 
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Arrest, —( Conta.) 

. When a person is arrested for an offence not really, under a warrant, the mere fact 
that a warrant had been issued for his grrest which warrant had been executed 
against other persons who have since been convicted, can hardly be.put forward 
as a justification for the arrest. 

When an arrest of a person who was gambling in an open place in view of 
the Police is sought to be justified as having been made under Sec. 74 of the Calcutta 
Police Act, it must be found that the place where the gambling was taking 
place was a common gaming house. 


` The presumption referred to under Sec. 46 of the Calontta Police Act, 
cannot arise in a cage where the arrest is not made on a warrant, Abdool 








Karim v. The Emperor oe 792 
Assignee of interest from co-mortgagor, See Mortgage deoree, contribution 79 
AEOS of a decree, if representative within'the meaning of, Bec. 244, 

_ 0, P. C. Ses Civil Procedure Code, Bec, 244 vas 192 
Assignment of rent, effect of, See Bengal Tenancy Act, Bec, 158 Ae 19 
‘Attest’ and ‘Attestation’, meaning of, See Mortgage deed, . wei.) 4l 
‘Attestation, what amounts to, Ses Mortgage deed ... tee ansen ML 
Authority to adopt, Sec Hindu Law, adoption... cr F 357 
Autherity to adopt, general, Se Hindu Law, adoption... we 171 
Award, if a contract, Ses Snit to recover possession of ldnd ... oe 162 

~~, valid, effect of, See Suit to recover possession of land . ~~ 162 
-Benamdar, authority of, to pledge property in arrears for rent, See Instal- 

ment bond Sis aoe ies sss tee 219 

, See Estoppel =... one ane we see 22 

Benami transaction, Ses Estoppel .. ” see 22 

Benefit, enjoyed by another, of payment, See Contract Aot, Sec. 69 soe ~ 555 

Bengal Municipal Act, Sec. 30, See Dedication of land a 848 


Bengal and N. W. P. Civil Courts Act, Sec, 17—Additional Subordinate Judge— 
Abolition of Couri—Eweostion, application for. 
A decree was made by the Court of an Additional Subordinate Judge. Subse- 
quently, another additional Subordinate Judge was appointed : 
` Held, that application for execution of the deoree passed by the former 
Additional Subordinate Judge must be made to the permanent Subordinate 


~ Judge. Tara Chand Marwari v. Ram Nath Singh vee "a. 478 
Bengal Tesancy Act, Sch. III, Art. 2 (b), See Rent suit, limitation we ` OBB 
=Ma ț Bea, 2, cl. (4), Sea Abwab ad 527 


~, ( VIII of 1885), Seos. 20.(1), (7), Ts E E right— 
Prerwmpiton—Diar ‘ah land—Regutations XI of 1825, Soo. 4—Aceretion by 
alluvion—Pre-owisting rights—Setilemont from year to year, 





The presumption created by clause 7 of section 20 of the Tenancy Act, 
that a tenant has for twelve years continually held the same land or a part of 
it, does not extend to diarah lands. The presumption is only for the 
purposes of section 20, regarding the acquisition of occupanc® rights and ~ 
cannot be extended to diarah lands for the purposes of Sec. 180 of the Act, 


Beni Pershad Koeri t Chaturi Tewari ove ` MEn 63 


> 
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Bengal Tenanoy Act, (VIII of 1885) Bee. 22, cl. (3)—Acquisition of oocupancy- 
right in a holding by a temporary lessea of the village—Oocupancy-right, merger- 
Occupancy right, acquisition by prrohaso Acquisition of ocoupancy-right by 
statutory method. 


When the temporary lessee of a village purchases an occupancy-holding “within 
the village during the term of his lease, the ocoupancy-right is not i aiii but 
inures to his benefit even on the expiry of his lease. 

Section 22, cl. (3) of the Bengal Tenancy Act only prevents the 
acquisition of ocoupanecy-rights by an ijaradar or farmer of rent by the 
statutory method under the Act itsclf,’but he can acquire such right by 





purchase. Ramrup Mahto v. H, Manners .. ia a 209 
rane, Secs, 60, 52, See Enhancement of rent ... i 87 

——--———, Sec. 65, See Instalment bond... Ra ots 219 
— meaane SOC, G — Permanent temere- holder Tjeotnisni Sor non-payment 


of rent, contract illegal. 


\A contract in contravention of Sec. 65 of the Bengal Tenanoy Act, 
under which the tenant of a permanent tenure makes himself Hable to be 
ejected upon failure of payment of rent is bad in law, even though Secs. 178 
and 179 are inapplicable. Samant Radha Charan Das v. Ananta 
f Prasad Das .. - “ 521 
ee meee Boos, 65, 159— Sals in emecution of a decree for arvagre of 

rent at the instance of a co-sharer landlord— Interest of transferee of some of tho 

recorded tenants, how far affected, 

One of several joint landlords brought a suit for arrears of his share of the rent 
of a certain occupancy holding against three persons who were the recorded tenants, 
But two of the recorded tenants had already transferred their interest to the plaintiff. 

Held, that the purchaser at the sale in execution of the deoree for 
arrears of rent at the instance of the co-sharer landlord purchased only the 
right, title and interest of the judgment-debtor, and as two of these had no 
interest at the date of the sale, the right of their transferee was not affected 











by the sale. Afraz Molla v. Kulsumunnesse Bibi ie ae 68 
———— , Beo. 74, See Abwab in >. ai P 521 
To, Sec. 98, See Common manager on 564 
—, See, 103 B—Presumption—Record of rights, entry iñ and 

publication of. 


The presumption referred to in Sec. 103 B of the Bengal Tenancy Act is 
applicable tora suit which has been instituted before the publication of the 


record of rights in wEich the entry is contained. (, RB. Macdonald v. 


Babu Lal Purbi 519 

a, Chapter X, Seos. 105, 109 (3)—Seoond appeal— Decision 

. settling a rent, -meaning of—Sectiona30, 3 7, 52,104, 100, 118— Act III (B. C) 
of 1898. i 

The words “ not being a decision settling a rent” in section 109 (3) of the Bengal 

Tenancy Act refer not only to a decision by which existing rents are varied, bat also 


“to a decision by which existing rents are maintained as fair and equitable, The words 


‘settle a fair and equitable rent” in section 103 (1) do not exclude a case in which 
the existing rent is not varied, 

When, thergfore, a Special Judge, on appeal trom the decision of a Settlement 
Officer on an application by. the landlord under section 105 (1 holds that no case has 
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been made out for an enhancement of rent on any of the grounds stated in the 
application. 

Held, that this is a decision settling a rent within the meaning of section 109. (3) 
of the Act, and consequently no second appeal les to the High Court from this 
decision. 

‘Sections 37, 105 and 118 of the Act discuased with reference to the 
question as to what is meant by a settlement of rent. Rameswar Singh 

v. Bhooneswar Jha a: 188 
, See, 158—Suit for rent inoluding Road and Public Work 

Coss— Verbal assignment (barat) by putnidars of their liability to pay rent to 

the superior landlord, affect of. 

Where in a suit for rent certain cesses are claimed as part of that rent, and the 
Courts decide whether such cesses are payable or not, a second appeal lies as the decree 
has decided ‘a question of the amount of rent annually payable by a tenant.’ 

Where, under a verbal arrangement existing for a long time, a dar- — 
putridar has been paying the rent due to the superior landlord from the put- 
nidar, it is not open to the putaidar, so long as the arrangement subsists, to 

- sue the darpuinidar for the full amount of the rent and treat the assignment 








ag non-existing. Dabendra Prosad Ghose v. Paresh Nath Mitter ... 119 
—~——+—, Bee. 178, 179, See Bengal Tenaney Act, Sec, 65... 521 

, Sec. 179, Sse Abwab ae wet sG 527 
— oo .,, DeO 1828—Homestead-land f a raiyat, incidents of— 
£ Ocoupanoy-right, 


‘In order to make the provisions of the Bengal Tenancy Act applicable 
to the homestead of a raiyat, held by him otherwise than as part of his hold- ~ 
ing, it is not required by Sec. 182 of the Act, that the raiyat in occupation 
of the homestead should be a raiyat in the village in which the homestead 
land is situated, nor is it necessary for him to bea raiyat under the same land- 
lord as the landlord of the homestead land. Kripa Nath Chakravarti 


c. Seikh Anu -~ u 382 
Bombay, | Law in, See Hinde Law, Inheritance sa 9 
Bona fide purchaser for value without notice, See Estoppel aus 22 
Bond; construction of, See Suit for rent ra 402 
Bond to keep the peace, Se Criminal Procedure Code, Seo. 125 Lis 428 
Breach of contract, See Loan “i aan 510 
Breach of the peace, Se Criminal Seana Code, Sec. 145 is , 418 


Breach of trast, whether mutual arrangement among the officers of a 
Hindu Temple for the due execution of the office constitutes, See Hindu 
Law, Endowments «ig t ses 189 
Brihaspati on stridhana, See Hindu Dav, Iakeritincé Jie + 9 
Burden of proof—Pitni sale—Suit by perchaser—Suit for possession—Land within 
putni area— Mal or lakheraj. 
When a purchaser at a putni sale proves his parchass and on his apply- 
ing ‘for possession is resisted by persons holding lands included within the 
. ambit of the pwini tenure, who set up the defence that the layds held by 
them are lakheraj and not mal, it is for the defendants to prove that the 
Jands have been held not under the putni tenure, but as lakheraj, Bashi 7 
- Bhusan Bukshi «Mahomed Matain `> ..e 648 
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Burden of proof, See Partition, suit for ° ai A Sa 56 
—————-—,, See Mahomedan Law, Gift as TA tee 295 
‘Burning ground’, if ghat, Sse Dedication of land 7 fs 343 
Caloutta Municipal Act, Sch. XV, Rule 4, Sæ Calcutta Municipal Act, 

Secs, 835, 574 a wee 411 


» Secs. 325, 574— Consolidation of cases based on 
different facts, irregular—Ilagistrate dictating judgment to clerk, not in accordance 
with law— Liability of plumber to prosecution for defect in work not absolved by 
subsequent sanction granted. 

Where two seperate prosecutions were started by the Corporation against 

a licensed plumber for defect in his works in connection with two different P 

premises, and the Municipal Magistrate consolidated the two cases together, 
Held, that such a procedure was irregular, ` 
Where the Magistrate did not write the jadgment himself but dictated 

and signed it, 








Held, that the dictation of the judgment contravened the provisions of 
section 367 of the Code of Criminal Procedure, 

Where the work of a licensed plumber was found, on hapai after 
Submission of the completion report to be defective and in contravention of 
Rule 4 of Schedule XV of the Oalcutta Municipal Act, 

Held, that the plumber was lable to prosecution notwithstanding that œ 
the defects were subsequently remedied and the officers of the Corporation 
subsequently sanctioned the requisite connections, ° 


Laxity in the administration of the Rules and byelaws of the 
Municipality by the officers thereof condemned. Manik Lal Mullick v, 


The Corporation of Calcutta ... 411 

Caloutta ‘Police Act, Sec, 48, See Arrest pi Te i ss 92 
——_- —-—_—____,, Bee. 74, See Arrest oti san a 92 
Cancellation of bond, See Criminal Procedure Code, Sec, 125 ... ee 428 
‘Cause of action, See Defamation a ae ... 388, 890 
Cesses, claim for, Sse Bengal Tenancy Act, Bec. 163 ee eae 119 
Champerty, See Letters Patent, OL 10 .., ite as A 259 
Charge, Ses Mortgage decree, contribution Sak as aes 79 
, See Decree for rent . a ss 520 

-———, creation of, See Mortgage, payment by saige oe ae >) | 
—_——, Sea Transfer of Property Act, Bec. 39 wwe we ` ATE 


Chota Nagpur Encumbered Estates Act—(VI of 1876), Sec 3—‘ Swoh debts and 
liabilities’ —Appeal—Oompotency to Contract—Perpetuities, law against. 

The expression ‘such debts and liabilities’ in section 3 Act VI of 1876 means 
debts and liabilities other than those in favour of Government and includes every 
other debts or liabilities. f 

An appeal in a stit to enforce an agreement outstanding, when the estate is 
taken over by Government, is, therefore, barred. 

When a suit is compromised by the proprietor of an estate taken charge 
of by the Government under Act VI of 1876, such prop rietor is not sui juris 
and not competent to enter into an agreemsnt to grant a lease of any portion 
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of. his estate, at a time when the estate might be released by Government, 
and such an agreement cannot therefore be enforced, even if it had been em- 
bodied in. the decree drawn up by-the Gourt in terms of the compromise. 
Such agreement, moreover, is bad as infringing the lnw against perpetuities, 
as the estate might not have been released within the period limited by 


that law, Jagadis Chandra Deo Dhabal v, weak Deo Dhabal ` 238 

Oivil Court, power of, See Lunacy ai or 115 

Civil Procedure Code, if exhausted, Ses Court, power of >= oe 808 

m See. l—Offering—Saorifice—Suit for offering, maintain- 
ability of. 


A and B were the owners of a zemindari within which was an idol X, 
According to an immemorial custom, the flesh of the first goat offered to X by 
the sebaits -was taken by the zemindars. Upon the death of A, the sebaits 
refused to allow his representative to have a share of the goat. C sued for 
declaration of right to share in the flesh of the sacrificial goat : 

Held, that the suit was maintainable. Durga Charan Pathak ». 


Rajabala Debi sie 469 
, Bec. 13, See Res-judicata ro i a, 1 


Civil Procedure Code, Secs, 18, 43— Will —Probate— Revocation—Sutt— 

Tys.judicata— Causes of action, juinder of—Probate by consent. _ 

A applied for grant of probate of a will, X entered a caveat on behalf 
of B, an infant, X subsequently withdrew the opposition, and by consent, 
probate was granted to A. B attained majority, and alleging that the estate 
was being mal-administered, applied that the probate might either be revoked 
or jointly granted to her. The application was refused. B then applied for 
revocation of the probate on the ground that the will was a forgery and that 
probate had been obtained by fraud without any evidence : 

` Held, that assuming that Sec. 13 of the Civil Procedure Code was 
applicable, the second application for revocation was not barred by 
constructive rezjxdicata, inasmuch as, it was not obligatory upon B to take 


w 


the ground now urged, in her previous application. + 
QkKaere: whether an application for revocation of probate isa suit. 

Khirodamoyi Barmaniv. Bagala Sundari Barmani .. _ 492 

-—— Secs. 13 and 112, See New trial ade 48 


Civil Procedure Code, Secs. 13 Expl. II, 244— Matter which Kai to hare been 
~ made ground of defence or attaok—Rrs judicata—Different suits on different 
causes of action with regard to the same subject-matter—Questions to be decided 

in execution Questions within the jurisdiction of the Court of sweoution, 


B purchased a certain property in execution of a mortgage-decree 
against the mother of D and B. Subsequently the same property was again 
sold in execution of a decree for rent obtained by the landlord against the 
recorded tenant (father of D and B), and was purchsed by Bin the benami 
of his son-in-law, and he took possession in execution of both the decrees. 
D and B then instituted two suits for recovery of possession, Qne was on 
the ground that the rent-decree being fraudulent was inoperative against 
them ; and the other on a declaration that the mortgage executed bg their 
mother was without legal necessity and that the sale in execution. of the | 


a 2 
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Civil Procedure Code, —( Contd.) 
mortgage-decree was not binding on-them, The first suit was decreed and 
the sécond suit dismissed, D and B then transferred their right to possession 
under the decree in the first suit to the present defendant, who recovered 
possession in execution. An objection on behalf of R that he was in posses- 
sion under the purchase in execution of the mortgage-decree was disallowed, 

R then brought the present suit for recovery of possession on the ground 
of- his purchase in execution of the mortgage-decree, 

Held, that the suit waa not barred either under Sec, 18 or under Seo. 244 
of the Oode of Civil Procedure, i z 

Where a plaintiff brings two suits based on different causes of action 
with regard- to the same property, it is not obligatory on a person who is s 
defendant in both the suits, to plead as a defence to each suit what is pro- 

perly a defence to the other, 

i A. Court executing a decree for possession against R could not decide 
whether he was entitled to resist the execution on the ground that he hada 
title independent of that decree, If it did decide it, it was beyond its 
jurisdiction. Kailash Chandra Mandal v. Ram Narain Giri ou 211 


Civil Procedure Code, Sec. 54, Clause (b)—Plaint, admission, registration and 
rejection of. 

It is competent to a Court to reject & plaint under section 54, clause (b), qf the 
Civil Procedure Code after the plaint has been admitted and duly registered, 

A plaint was presented on the 23rd June 1902, insufficiently stamped. The, 
plaintiffs were directed by the Court to pay the deficit Court fees on or before the 
5th July; the Court, fees were supplied on the 9th July. No prayer was made for 
extension of time,-nor was an order made in that behalf; but the plaint was directed 
to be admitted and registered. At the final hearing the plaint was rejected upon 
objection taken by the defendant that the deficit Court fees had not been paid 
within the time allowed. 

Held, that the plaint ought not to have been rejected, but the Court 
ought to have proceeded with the suit, as if it had been instituted on the 
date the deficit Court fees were actually paid, dismissing such portion of the 
claim, if any, as might, in this view, be barred by limitation. Padmanand 

Singh, v. Anant Lal Misser ... os 421 
—— c, Seo, 244, Ses Validity of decree ap 476 
—, Secs. 244, 583—Party—Repr IATE IEE, R, holder— 

Assignee of deoree—Restitution to assignee in exeoution-procesding. 

Thet assignes of a deoree-holder is hie representative within the meaning of 
section 244 and {s a ‘party’ entitled to the benefits (by way of restitution or otherwise) 
under the decree within the meaning of section 683 of the Code of Civil Procedure, 

~ Section 588 must be read along with section 244 of the Code, 

The Courts in India should place a wide and liberal construction on 

section 244, Civil Procedure Code Jamini Nath Roy t- Debi Prasad 








Agarwala l 192 

————— —, Sec. 248, See Limitation Act, Bch. II, Art 179 (8) 530 
deni -——y Secs. 862, 363, 368, 682, Bes Substitution, appl- ` 

cation for was aes Ses see iii 588 

m, Sees. 365, 403, 407, 410, 413, See Pauper sit 284 


atann ——, Sec, 375, See Common manager TA tes 564 
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Civil Procedure Code, Secs. 440 to 462, 463, See Court, power of z 306 
———— , (Act-XIV of 1882) Sec, 462 See Minor, compromise 
on behalf of bes ae . a 8 
, Sea Suit to recover 
possession of land i a om a se 162 
Civil Procedure Code, Sec. 551,—Apperl, dismissal of —Review—Juriadiction, 
When an appeal is dismissed under section 661 of the Cade of Civil 
Procedure, the effect of the dismissal is to affirm the decree appealed against. 
which becomes merged in the decree of dismissal of the Appellate Court. 
When, therefore, an appeal has been dismissed under section 661, Civil 
Procedure Code, the Court which made the decree appealed against has no 
jurisdiction to review its judgment or decree. Peary Mohan Mukherjee 
t. Mohendra Nath Manna... 566 
, Seo. 684, See Second Appeal 7 oo 86 
mmea —— ——__— ——., Sec. 601, See Privy Council Appeal sie 805 
m, Sec. 628, Ses Civil Procedure Code, Sec. 551 Pot 566 - 
Client, agreement with, See Letters Patent, Cl. 10 i a. tee `259 
Collector of Customs. power of, Ses Trade mark ... aa bei 268 
Common gambling house, Sse Arrest ... re sis ss 92 


Common Manager—Bengal Tenancy Aot ( VIII of 1885), Sec, 93— Consent, order 
by—Cicil Procedure Oode (Act XIV of 1882) Bec, 875, 


e -A Distfict Judge has no jurisdiction to appoint a common manager under 
Sec. 93 of the Bengal Tenancy-Act by consent of parties, Before he can make 
the order, he must find that there is a dispute likely to cange inconvenience to 
pubiic or injury to private righte existing between the co-sharers. 

Quaere: Whether a proceeding under Sec.¥93 of the Bengal Tenancy 
Aob is a suit within the meaning of Sec 375 of the Civil Procedure Code? 


Kali Charan Ash v, Parbati Charan Ash e ` B64 

Co-mortgagors, Ses Mortgage decree, Contribution si Ms 79 
Compensation, apportionment of, See Dedication of land - ... e B48 
Competency to contract, See Chota Nagpur Encumbered Estates Act ~ n 238 
Complaint, determination of, See False information ‘ ` 88 
Compound interest, charging of, in what circumstances asiponssionable 2 
See Court of Wards Me oe re i Si i) | 


Compromises entered into on behalf of minors, what must be proved 














to maintian the validity of, See Minor, compromise on behalf of Sea 8 
Consideration, effect of non-payment of, See Conveyance cag vw. 384, 838 
——— , failure of, Ses Mahomedan Law, Gift eee 288 

of contract, See Evidence -Act, See, 91 ase sis 320 
Consolidation of cases, See Calcutta Municipal Act, Secs, 886, 574 ite All 
Construction of bond, See Mortgage bond, Construction eee 246 
peats of deed, See Hindu Law, Inheritance 365 is 9 
„ Ses Mahomedan Law, Wakf mi S ia 442 


Contempt of- Court—Ciminal” Procedure Code (Act V y 1898), Beos. 369,— 
480, 481, 486-—Judgment—Inter polation in judgment—Procedure—Ipdian Penal Codé 
f (Act XLV of 1880), Seo, 228—Interruption or insult, intentional, ~~ amen 


~ 
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Contempt of Court,—(Contd.) 

No Magistrate can add to or alter the proceedings or judgment in a case after 
they are signed and published, It is especially irregular, when made in the absence 
of the accused and without notice to him. 

The directions contained in Sec. 481 of the Code of Criminal Procedure are ` 
mandatory, and the omission to record the particulars mentioned in that section 
in ‘any proceedings taken under section 480, is fatal to the proceedings. 

The- principal ingredient of an offence under section 228, I. P, O. is 
intentional insult or interruption Surendra Nath Banerjea v. Emperor 415 
Contract—Minor—Specifie performance. 

If a contract is validly entered into on behalt of a minor and there is 
routuality in such contract, it may be specifically enforced, but each case 
must depend upon its own particular ciroumstances. Mir Sarwarjanc 


v. Fakharuddin Mahomed Chowdhury aa 431 

———, competency to, See Chota Nagpur Encumbered Estates Act Ar 238 

, legality of, See Bengal Tenancy Act, Sec. 65 4 so 521 

. rescission of, See Hindu Law, adoption... ve a 587 

———,, validity of, £s Hindu Law, adoption sie 537. 

Contract Act, Sec. 69—Payment—Bensft enjoyed by anothor— Liability of person 
benefitted— Equity. 


It is consistent with general principles of equity, that those whose funds o 
are used to meet the legitimate demands of others, when the latter have the 
benefit of such payments, are entitled to ask the latter to pay to the extent 
of the benefit ; they cannot retain the benefit and plead non-liability, 
‘Where the codified law does not cover the case, the Court should apply the 
general law, legal and equitable. Chandra Sekhar Kar r. Nafar 


Chandra Kundu ste 555 

Contribution. See Transfer'of Property Act, Secs, 82, 89 wes yes 317 
—— ——— , See, Mortgage decree, execution axe ve ; we 573 
——, principle of, See Mortgage decrée, Contribution . 79 


Conveyance, registered and delivered, if spavaiies—Conaidasatlai not paid, affect of. 
If A executes a conveyance in favor of B, and the document is registered 
, and delivered, itıis necessarily operative ; if it is proved, that the consideration 
‘agreed upon hasnot been ‘paid, and the deed shows that the intention 
of the parties was, that there should be immediate payment of the consider- 
tion-money, title does not vest till the condition is fulfilled. Sarat 
° Chandra Naskar v. Hari Pada Mistri si 838 
Conveyance, validity of—Conveyance, registered and delivered, if operative— . 
Consideration, not paid, affect of—Agreemant to sell—Speoife: performance, not 
anforceable—Limitation. 
lf A executes a conveyance in favour of B by way of mokarari, and the document 
is registered and delivered, it is operative, even though it is proved that the consideration 
agreed upon has hot been paid. Its validity cannot be questioned by a third party. 
A agreed to sell property to X and subsequently conveyed it to B who took with 
notice of the prior contract, X obtained a decres for specific performance against 
A, but did not make Bgparty tothe suit; X then sued B to recover possession, 
Hold, that X had no enforceable title as against B, because, at the 
date of the instituWon of the suit, his equitable right had been barred by 
limitation Manogi Singh v. Sarat Lal Mahto ... ss 886 
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Convictions under Secs, 852 and 342, See Separate sentences ... awe 90 
Co-owner, when entitled to a decree for demolition of buildings or for 

joint possession, See Second Appeal ads ats x 198 

Co-owners, mortgage by, See Mortgage 5 = Di 543 

Co-widow, position of, See Hindu Law, Inheritance its ae 9 

Counterfeit mark, Sse Trade mark ie Sar 268 

` Court, abolition of, See Bengal and N, W. P. Civil Courte Act, Sec. IT ais 473 

, jurisdiction of, Ses Bengal and N. W. P. Oivil Courts Act, Sec, 17 ... 473 

, power of, See Civil Procedure Code, Sec, 54 (b) ee A 421 


Cours of Wards—Disquatisied proprietor—Oudh Land Recenue Aot (XVII of 1876) 
Oh. VIII, Secs, 161 to 177—Indian Contract Act (IX of 1872) Seo, 16— 
Act VI of 1899, See. 2,—Hard bargain— Undue influance— Compound interest, 
The group of Sections (161 to 177) in the Oudh Land Revenue Act, 1876 entitled 
“Ch, VII, Courts of Wards” was not intended to interfere with the personal status 
or rights of an adult disqualified proprietor who is neither idiot nor lunatic, except as 
regards the management of his property or anything expressly prohibited. There 
is no prohibition of a disqualified proprietor contracting debts or borrowing money, 
but he is notat hberty to create any paid upon hig property without the sandtion 
of the Court. 5 
In 1886, the defendant <a then lantely involved in debt, was declared a diaqua- 
lified proprietor under the provisions of the Oudh Land Revenue Act, and his property 
was placed under the charge of the Court of Wards. In 1889 he borrowed from 
the plaintiff without the sanction of the Court the sum of Rs, 4,500 and stipulated to 
pay interest atthe rate of 24 per cent. per annum, In 1892, a further sum of 
Rs, 1,250 was advanced by the plaintiff to the defendant and the latter executed 
a bond in favour of the plaintiff, for the total sum due to him, but the interest was 
reduced from 24 per cent. to 18 per cent. per annum, The plaintiff brought the present 
suit for the recovery of the amount due under the bond, There was no fraud in the 
matter and no pressure was put upon the defendant by the plaintiff for his agents 
to induce him to accept the conditions offered to him. . 


Held, that although the defendant was left free to contract debt, yet he was 
under a peculiar disability and placed in a position of helplessness by the fact of 
hia estate belng under the control of the Court of Wards, and the position of the 
parties was such that the plaintiff was “iun a position to dominate the will” of the 
defendant within the meaning of the amended seotion 16 of the Indian Contract Act, 
In this cage the lender used his position to demand and obtained from the. borrower 
more onerous terms than were reasonable, and the bond sued on must be get aside. 

Held further, that the Subordinate Judge was wrong in deciding the case in 
accordance with what he supposed to be English equitable doctrine, He ought to have 
considered only the terms of section 16 of the Indian Contract Act. 

Apart from a recent Statute, an English Court of Equity could not give 
relief from a transaction or contract merely on the ground that it was a hard 
bargain, except perhaps where the extortion is.so great as to be of itself 
evidence of fraud. Dhanipal Das v, Raja Maneshar Bakhsh Singh .. 1 
Court of Wards Act, See Lunacy... aie 115 


Court, power of—Code of Ciril Procedure (XIV of fee) Secs 440 to 482 and 
463— Suits by lunatics not adjudged to be so under Act XXXV of 1868, whether 
maintainable— Lunatics —Neat friend— Equity. 
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Court power of,—(Contd.) . 

The Code of Oivil Procedure is not exhaustive as to the powers ofa Court In 
matters of procedure, In cases where no Bpecitic rule exists, Courts arc to act according 
to justice, equity and good conscience. , 

The Code makes no provisiong for the representation of lunatics who have 
not been adjudged to be so under Act XXXV of 1858, 

A Court has, therefore, an inherent power to determine whether a party 
toa suit isa lunatic or not, and to make an order for the appointment of a 
next friend or'a guardian ad litem, A Court can allow a lunatic who is not 
so adjudged to sne through her husband as her next friend. Rasik Lall 

Dutt +. Bidhumukhi Dasi “ 306 


Criminal Procedure Code, Sec 125—Bond to keep the peace, cancellation, grounds 
of —District Magistrate, power of, to cancel bond, 

A District Magistrate has power under Sec. 125 of the Criminal 
Procedure Code to direct the cancellation of a bond to keep the peace executed 
pursuant to an order of a subordinate Magistrate, for any reasons which may 
appear sufficient to him. He is not restricted to grounds which may have 
arisen subsequent to the execution of the bond and which ‘may render the 
continuance of the bond unnecessary; he may cancel the bond on the 
ground that it should never have been required. Nabu Sadar v. The 

Emperor te ay ar a se 428 

Criminal Procedure Code Seo. 145—Znstitution of proceedings without apprehen- 

‘sion of breach of the peace, without jurisdiotion—Instituting fresh proceedings in 

spite of and during pendéncy of the Rule issued by the High Court to set aside 

order passed in precious proceedings, highly improper. 

A “District Magistrate, having on the 5th September 1905, passed an order 
purporting to have been under Sec. 145, Criminal Procedure Code, the High 
Oourt on the 2ilst December 1905 issued a Rule upon him to show cause why 
‘the said order should not be set aside. The said Rule came on for hearing and 
was made absolute on the 2nd February 1906. In the meantime, however, on 
the 12th January 1906, a Deputy Magistrate, subordinate to the said District 
Magistrate, on a petition by the oposite party to the said Rule and without any 
enquiry as to whether there was an apprehension of a breach of the peace or not, 
instituted another proceeding under Sec. 145, Oriminal Procedure Code in respect 
of the same subject matter, 


- Held, that during the pendency of the Rule in the High Court, proceedings 
in the lower Court with reference to the matterin dispute must be considered 
to have been stayed, and it was not only irregular but highly improper to institute 
fresh proceedings. ' i x 

Held further, that while the order of, the District Magistrate was yetin - 
force, there was no reason to auppose that there was any apprehension of a breach 
of the peace. 3 

When a Rule is issued by the High Court on the District Magistrate 
staying further proceedings, all subordinate Magistrates are bound to obey 
the orders of the eulgh Court, and no subordinate Magistrate would be 
justified in carrying on procecdings with reference to the property in dispute - 
which is theẹsubject matter of the Rule or institute fresh proceedings. 
Pran Ballav Mitter., Rash Behari Mitter -... 418 
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Criminal Procedure Code, Sec, 145—Symbolical possession in emecntion of a 
Foreclosure decree, not affective against a lessee who was not a party to the mortgage 
suit, Actual possession, to be considered in Beo 145, Criminal Procedure Code. 

It is a settled rule of law that no @ecree for foreclosure could be effective ` 
against a person interested in the property, it “he was not made a -party to 
the.sult, 

` = Where, therefore, S had executed in 1800 a mortgage by conditional sale 
in favour of G, and had in 1893 leased the properties covered by it to B for 
25 years, and G in 1902 instituted a suit against § upon the mortgage without 
making B a party and obtained symbolical possession in execution of the decree 
for foreclosure passed therein : 

Held, that such delivery of possession could not affect the possession of B. 

Bloomfield v. Gangadhar Kundu - ss 562 


, Bec. 362—Prooeeding for taking security for good behaviour, 
- recording of evidence, if necestary— Warrant case—Sufficient materials on record 
"for a Court of revision to judge of propriety or legality of the order. 5 
A Presidency Magistrate is not bound to record evidence in case under Sec. 10 
of the Criminal Procedure Oode. 


Tt ig desirable that the Presidency Magistrates should keep some record 
of the statements made by witnesses or that their judgments should indicate 
what these statements are, so that the High Court, asa ‘Court of revision may 
` judge of the propriety or legality of the order passed by them. Sheikh 


— 





> 


X Babu r. The King Emperor ... 408 
= ~—_ asua, ț Sec. 867, See Oalcutia Municipal Act, Secs. 835, 574 all 
—— m, Se. 867, See Judgment eae sas 232 
c -— u, ț Bec 369, See Contempt of Court — Ae ity 416 
——_— a, Seo, 439, See Criminal Procedure Code, Sec. 362... 408 
——————, Secs, 480, 481, 486, See Contempt of Court i 415 


Criminal Trespass—Indian Ponal Code, section 448—House-trespass—Intention. 


‘A person who enters into the house of another secretly, in order to carry 
on an intrigue with a widow In the house, is not guilty of criminal trespass, 
as his intention was not to commit an offence punishable under the Penal 
Code; nor to cause insult or annoyance to the inmates of house. Ambika 


Charan Sarkar r. The Emperor ... 189 

‘Date of issuing a notice,’ meaning of, Ses Limitation’ Act, Sch. H, 
Art 179 (6) ... Pr hee Ji ns te 580 
i Dattaka adoption, See Hindu Law, adoption a 5 ves we 587 
Dayabhaga, See Partition, suit for : Ms “ zi 56 
on Stridhena, Ses Hiudu Law, Inheritance ' ve D 
Death of applicant, Sæ Pauper i ati PA ae 234 
Debt due from landlord, See Suit for rent i is bas 402 
‘Decision settling a Tent’, meaning of, See Bengal Tenancy Act vas 138 
Declaration of pauperism, See Pauper --- any Ae so 234 
Declaratory suit, See Substitution, application for iM . are 568 
Decree, execution of, See Validity of decree ae ve oe 476 





, informality of, See Mortgage by conditional mle ©. a 588 


~ 


‘ 
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Deoree, suit to set aside, See Limitation Act, Sch. IT, Art. 95... oct 472 


- Deoree for rent—Act VIII (B.0.) of 1865, Beo. 12—Rent for period subsequent 


to swit- Sale proceeds, surplus, charge tupon—Priority over attaching oreditor— 
- Charge for future rent, f : 
Under section 12 of Act VIII (B. ©.) of 1865, a plaintiff who has 
obtained a decree for rent has no charge over the surplus salo proceeds for 


the rent of subsequent period. Sultan Khan v. Radha Krishna ant 520 


Decree-holder, purchase by, See Mortgage decree, execution... 573 
—— e, remedy of, See Surety, lability of ie er eee 311 
Dedication, See Hindu Taw Endowments si si as 189 


Dedication of land—Land Acquisition dot (I of 1804), Bec, 30—Apportionment 
of compensation —" Burning ground, whether a “ghat, —" Ghat,” meaning of— 
Bengal Muniopal Act- (IIT of 1884, B. 0.,) Seo. 80—Maintenance by and control 
over it—Dedication, meaning of—Dedioation of land, and of user of land, 
distinction botween—Acquiescence—LEstoppel—Valid dedication, what constitutes 
~-Abandonment of site, compulsory—Land, acquisition of—Ovmpensation, to whom 
payable, determination of—Valuation, principles of, then subject to restrictions— 
Dedication, express or implied, 


A dedication of land to public purposes need not necessarily be express but may 


` be implied from the conduct of the owner, 


Where the owner sets apart land for the use of the public and formally 
declares that such is his intention, or where he conveys land to a Municipality 
or to trustees to hold for the use of the public, the dedication is an express one, 

An implied dedication arises by operation of law from the acts of the owner 
and is really founded upon the principle of estoppel; it proceeds not upon the 
principle that a grant has actually been made, but rather on the principle that the 
owner having allowed the public to enjoy’ the user for any parteular purpose, is 
estopped from denying the right of the public to the enjoyment of such user. 

Exclusive and continuous user by the public with the owner's knowledge and 
acquiescence for the prescriptive period will raise the presumption of a grant or. 
dedication to the public, z 7 


A dedication is a devotion to public uses, either of the land itself or of an easement” 


`~. in it, by any unequivocal dct of the owner of the fee manifesting such clear intention, 


It is not essential to constitute a valid dedication that the legal title should pass 
from the owner; nor is it inconsistent with an effectual dedication that the owner 
should contifue to make any and all uses of the land which do not interfere with the 
uses for which it is dedicated. 


One of the essential elements of a good dedication is that it should be made to 
the public, that it should be irrevocable and that the land should be for ever dedicated 
for the designated public use. 


But after a valid dedication has been made, if the nse for which the property is 
dedicated becomes impossible of execution or if the object of the use wholly fails, 
there is an abandonment in conseqnence of which the rights of the public therein fall 
and a reversion takes place, as the dedication has spent ita force when the use 
ceases, e 


The determjnatian of the question, who are the persons to whom the amount , 
of compensation awarded for -acqalsition of land is payable depends upon the’ 


A 
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Dedication of land,—{ Contd.) 
ascertainment of the rights and interests pf the several claimants to the property 
at the time of its acquisition. $ 


There is a substantial distinction between eases in which the question of the 
principle of valuation of land acquired when it is subject to restrictions as to use 
arises and those in which is raised the question as to the principle upon which 
compensation when it bas been awarded for land subject to restrictions as to use, 
has to be apportioned amongst persons interested in the property, f 

The principles of valuation of such land and of apportionment of compensation 


awarded for it discussed. 


The word “ghat” ordinarily means a flight of steps made of wood, bricks stones, 
iron, ete., for access to the water of a tank or a river ; it also means the place on'a 
river bank (or on a tank) where people ordinarily bathe or where boats are moored 
for purposes of a ferry or otherwise, -or-which is used for the purpose of loading or 
unloading goods. The worl “ghat” docs not include a tract of land used asa 
burning ground. g 

The word “ghat” used in section 30 of the Bengal Municipal Act was not 
intended to include a burning ground. The term “ghat” does not include any portion 
of the subsoil and cannot conscquently apply to the burning ground. 

‘The phrases “hot being private property” and “not being maintained by 
Government or at>the public expense” used in section 80 of the Act, connected by 
the cofijunction “and” must be taken distributively and not collectively. The 
section means that all roads &c. shall vest in the commissioners but roads &o, being 


` private property shall not so vest, and roads &c. maintained by Government or at the 


public expense shall also not vest. 
‘But so far as ghats are concerned, sections 30 and $2 of the Municipal 


Act. overlap abd there is an apparent inconsistency. Chairman of the 














Howrah Municipality v. Khetra Krishna Mitra es 848 
Dedication of property, See Mahomedan Law, Wakf = vies ae 442 
Deed, cancellation of, See Mahomedan Law, Gift... ese dane 295 

, construction of, Ses Mahomedan Law, Wakf ., di sae 442 

of gift, See Transfer of Property Act, Seos. 8, 4, 128 oa ise 840 

ı proper execution of, See Mortgage deed A si one 4l 
Delivery, See Conveyance ,.. A .. 384, 338 
—-— of possession, See Mortgage by “conditional sale ous eee, 583 
Deposit of title deeds, See Priority of mortgages ... see cae 495 
; See Equitable mortgage... 4 102 





Defamation— Cause of action—Special damage— Unohastity, DoK of. 
A used words which imputed unchastity to the wife of X + 
Held, (i) that the words constituted defamation not only of the wife of 


X, but also of X himself, and X was therefore entitled to maintain an action 
on his own account; (ii) that the words were actionable without proof of 


special damage. Sukan Teli v. Bipal Teli ace ss = 388 
Defamation—Libel—Slander— Cause of Action—Special damage — Publication. 
A wrote letters to the husband of X, in which he alleged that X was a witch and 


“had by her sorcery caused the death of some relations of A. A%also made oral state- 


ments of a similar description to their casteman, X and her husband sued to recover 
damages for defamation : ` 


id \ 
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‘Defamation,—(Contd,) 


7 Cag . 
. Held, (i) that the husband of X had no cawse of action as the imputations made 
* was not defamatory of him, bd 


(if) Thac X bad a good cause of action as the imputation made tonded to bring 
her into hatred, contempt or ridicule. = 

(iii) That there was publication of the defamation. A communication to a 
husband or a wife of a charge against the ane or husband, constitutes a suflicient 

+ publication, 

(iv) That so far as the libel was concerned, no proof of special damage was 
necessary, The distinctlon between the actionable quality of oral and written words 
examined, 

(Y) That so faras the slander was concerned, no proof of special damage was 

-~ necessary, i 
The earlier English authorities on the’ subject reviewed. Shoobhagee 


Koeri v. Bokhori Ram ae 390 
Diarah lands, whether the presumption under cl. 7 of Sec, 20, Beng 
~ Tenancy Acı extends to, Ses Bengal Tenancy Act ni 63 


Disqualified proprietor, whether tree to contract debt or oreate a charge 
on his property under the Oudh Land Revenue Act (XVII of 1876), Sea 


Court of Wards A us a oe ie Ke 1 
District Magistrate, power of, Sve Criminal Procedure Code, Sec. 125 . 428 
“Document executed to defraud creators, 1 but not carried into 

effect, Sss Estoppel rn = se 7 2 
Donor, death of, Ses Transfer of Property Act, Secs. 3, 4, 123... Ses 840 
Doubtful claims, settlement of, See Hindu Law, Exclusion from 

inheritance... Funi a t nae as it 323 
Easement, See Alternative claims es ise wie ii 437 
Ejectment, Sse Landlord and Tenant wae z si 306 
———- ——, See Bengal Tenancy Act, Sec. 65 ie wee se 521 
Enhanced rent, agreement for, See Evidence Act, Sec. 91 a 320 


Enhancement of rent, svit for—Bengal Terarog Act (VIII of 1885) Secs, 50 
- and 528—Hnahancemenrt grounds af evemption from, onus—Report af Commissioner 
not challenged in the first Court, “should be accepted as correct, 

When a tenant claims exemption from enhancement of rent, under section 50 of 
the Bengal Tenancy Act, the onus lies on him to prove that he has held the tenure at 
a rent or rate of rent which has not been changed from the time of the Permanent 
Settlement, or for 29 years or more preceding the suit. 

When the report of a Commissioner as to the prevailing rate of rent was 
not challenged by either side in the first Court, and was acted apon by it 
without farther corroborative evidenco, the Lower Appellate Court ought 
not to have gone bohiad that report and examined the materials on which 
the report was hie and come to a different finding, without allowing the 
parties opportunity to Gadave ovidence in support of or to rebut ir Govinda 

A Priya Chowdhurani v. Ratan Dhupi ... 37 


Equitable estoppel, See Surety, liability of ee ae we, BLL 


¢ 
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i 


Equitable lien, See Mortgage decree, Contribution a ae 79 
——~-—_—-——, Sse Instalment bond... , see a sis 219 
Equitable mortgage, See Priority of mortgages... = 495 « 


Equitable Mortgages recognised in this a aay only to a limited extent, 
See Ynstalment bond is ai e ON 219 


Equitable mortgage—Title deeds (mortgage-deeds), deposit of —Sub- Vortgage— 
Transfer of Property Act (IV of 1882) Sscs. 8,58, 59, 67—Legul Murtgage— Prior ity 
—Legat and equitable estates, distinction ‘betwean— Notice -to agent— Rag istration 
Act (III of 1877) Sis 17, £83—Oral azreamsat or declaration, daposit of title. 
deeds, if. 

To India, there is no such distinction baies legal and equitable estates ns is 
known to the English law, 

The deposit of mortgage deeds by a mortgagee with the agent of his creditors at 
Calcutta as security for the debts due to the creditors created a good equitable suh- 
mortgage and the mortgage is concluded on the day the deposit ia made and is a valid 
mortgage under Sec. 59 of the Transfer of Property Act (TV of 1882) and it does not, 
require registration, 

A deposit of title deeds of certain property, under a verbal arrangement to secure 
payment of a debt, is not an oral agreement or declaration relating to such property 
within the meaning of section 48 of the Registration Act (TIT of 1877). 

, Apart from the question of notice, a subsequent registered mortgage does not 
acquire priority, merely by reason of its registration, over a prior mortgage created by 

deposit of title (mortgage) deeds, j 


A letter containing an admission of a previous mortgage as having 
been already made doea not require registration under section 17 of the 
Registration Act. Gokul Das v. The Eastern Mortgage and Agency 


Company Limited ... 102 

Equity, Ses Contract Act, Sec. 69 i wi a š 555 
, See Mahomedan Law, Wakf ... “a oe wad 442 

ot redemption, S% Mortgage decree, contribution a a 79 

Estate of inheritance, See Hindn Law, adoption TEE. ai 357 


Estoppel— it for possession qf land— Document, execution of, to defraud oreditors— 
Document, eneonted, but not carried into affect— Grantor of fraudulent deed, if 
entitled to bo relieved of its consequences—Law, discussion of —Bona fide purchase 
by third party for value and without notice—Bere exeoxtion of deed, if passes, 
title, ` . 

Although where the intended frand has been carried into effect, the Court will 

. not allow the trae owner to resume the individuality which he has once cast off in 
order to defraud others, yet if he has not defrauded any one, the Court will not punish 
his intention by giving his estate away to another whose retention of it is an act of 
gross fraud, Where the fraudulent purpose has actually been accomplished by means 
of the colourable grant, the maxim “Jr pari delioto poteori est conditio possidentis” 
applies. But where the fraud has not been aprraplished, the.maxim ought not to be 

applied, i . 

Mere intention, not carried into effect, ought not to be sufficient to deprive the 
party of the assistance of the Court in enforcing his rights ; and if he either abandons 
his fraudulent purpose before it is accomplished or pays his debt to ghe full value of 
the property conveyed, the fraud should be regarded as purged. : 
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Estoppel,—( Gortd). oS 

Title’ to land cannot pass by admisyton when the statute requires a deed, and the 
mere execution of a deed of release dogs not create any title in the person in whose 
favour the decd is executed. - 

Under certain cironmstances, the plaintiff might be estopped from setting 
up a title in himself; but where, as in this case the nominal transferee and - 
the purchaser from him were both aware of the true nature of the deed of 
relinguishment, they cannot set up a title by estoppel. Jadu Nath 





Poddar v. Rup Lal Poddar e 22 

, See Second Appeal ... =.. oe we see 198 

= , doctrine of, See Instalment bond al ws iki 219 
——-, Sss Hindu Law, Exclusion from inheritance ss sie 823 
~———-, See Dedication of land bee Sen ets as 843 
, See Mahomedan Law, Wakf ... nee sis se 442 
Kaldeo Act, Sec. 68, Sse Loan `. 510 


Evidence, ‘Act, Section 91—Ovnsideration ee terme Pi a oiiro Beazer 
Tenanoy Aot ( VILI of 1885), section 29, clause (b) and provisos (it) and (iit), 
The consideration for a contract is not one of its terms within the meaning of 
section 91 of the Evidence Act. 


Plaintiff sued for a declaration that a kabuliyat executed by him agreeing to pay 
rent enhanced at more than 2 As. in the Rupee over the previous rent, was voide 

Held, that evidence to shew that the tenant executed the kabuliyat for enhanced 
rent in consideration of improvements effected by the landlord, was admissible, 
although the kabuliyat contained no mention of such improvements. 

Held also, that an agréement to pay an cnhanced ront, in case the tenant raises a 
particular crop, is not protected by proviso (iii) to Sec, 29 of the Bengal Tenancy Act. 

An agreement to pay enhanced rent at more than 2 As. in the rupee is 
not valid, because it is executed in consideration of the avoidance of certain 
stringent terms of a previous lease. Pravat handra Gangopadhaya 

v. Cherag Ali ~. 820 

















, Sec. 92, See Suit for rent wey a 402 

, Sec, 115, See Hindu Law, Exclusion from iihòriaitide Bs 323 

Evidence, woning of, by Padena Magistrates, See Criminal Procedure Code, 
` Beo 862. a . e a tas Ar Baie 408 
Evidence, misreading or ata ae of, if a ground of Second appeal, 
See Second Appeal we i P a 198 
Execution, application for, See Bengal and N. W. P. Civil Courts Act, Bec, 17 . 473 
of decree, See Mortgage decree, execution ia te 141 

—____--- -______, Ses Mortgage by conditional sale ee ae 533 
— of deed, See Mortgage deed ... ede se Ji H 
, levy of, See Surety, liability of ae wi ons 811 
————— proceedings, See Mortgage decree, execution a oud 578 
—— , restitution in, Ses Civil Procedure Code, Seo, 244 ... 192 
, questions to be decided in, Ses Civil Procedure Oode, See 138... =, 211 
Execution sale by 5 co-sharer landlord for his share of the rent, oneni of ... 68 
te as , See Priority of. deeds .. canny sis we 490 
Executory git over, See Hindu Law, sloptiod ite vad a BAT 


Expert evidence, admissibility of, Ses Trade mark oe i 268 
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Extinction-of mortgage, See Mortgage, payment by stranger E nid 121 


False complaint, See False information a Ca Bias 88 

False information —Tndian Penal Code (Act XLV of -1860) Secs. 182, 211.—~Falee 
information before Police, offence nador 8, 182. I. P.C,—Prosecution for laying 
false information before dismissal of complaint, illegal. 


Sec. 182 and not merely Seo, 211 of the Indian Penal Code applies to cases in 
which the false statement charged is made to a police officer, 


The Magistrate has no jurisdiction to order a prosecution for making n 
falso complaint, till that complaint has been finally determined. Gati 
f Mandal v The Emperor ...  .88 


Family aggrandisement, Seo Mahomedan Law, Wakf vä 442 


Family arrangement, Se Hindu Law, Exclusién from inheritance ,.,. $28 
Family necessity, See Mortgage e e T vi 548 


Fishery, right of, ix xon-tidal and non-narigable ricer— Fishery torritorial— Gradual 
sifting of the river on lands of a neighbouring estate—Julkar rights over such por- 

tion as flows upon a bed owred bya neighour—Regulation XT of 1825, Seo. 4, 

oh. 5. 

The right of fishery in a non-tidal and oiae river is dependent on and 
incidental to the ownership of the soil or bed of the river, 

When, therefore, such a river, by slow and gradual sitting, encroached on a neigh- 
bouring estate, the original owner of such right lost and the neighbouring proprietor 
acquired it, over such portion of the river as covered a bed owned by the neighbouring 
proprietor. 

The case of Foster v. Wright is distinguishable inasmuch as the right of fishery - 
in that case was a right alieno solo, depending not on the ownership of the bed, but on` 
expreas grants from the Crown, irrespective of the ownership of the soil over which 
the water flows. 

In India such cases axe to be decided on principles of justice and equity. 





Narendra Chandra Lahiri v. Nripondra handra Lahiri... 5l 
Foreclosure, decree for, Seo Criminal Procedure Code, Sec. 145 A 582 
Forum, Se Sult for land er sti ‘es fae ae 238 
Fraud, Ses Second Appeal... ee aie ai as 198 ° 

-, See Limitation Act, Sch, II, Art. 95 ai ai Sai 473 
l Fraudulent deed, grantor when entitled to be relieved of its Ai : 
See Estoppel ... r eae a 7 S 22 


Fraudulent KEEP E ER A before E ET admissibility 
of —Statement by a boy, value of. 
When the Magistrate of a District received information which he apparently 
believed and which, if true, shows that a grave crime was being or wag about to bo 


committed, which, if successful, would result in a great wrong in respect to properties ` 
in his district, and when the said Magistrate:caused some enquires to be made and took ` 


such steps as seemed to him necessary in the emergency for the prevention of the 
. e, es d n 
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Fraudulent substitution, —(Costd). * ` 2 


Held, that those enquiries, if they ecould be called official in any sense, were 
certainly not judicial. The enquiries were gecret, no notice was given to any body on 
behalf of the person principally interested, and there was no body to check the mode 
ia which the alleged statements were-elicited, nobody to test the statements by cross- 
examination, no body to watch the accuracy with which they were recorded, and 
consequently no weight can properly be given to the proceedings at or the results of 
such enquiries. 


When reliance is sought to be placed upon an alleged statement made by 
a boy, it must be proved that the language used was his own and not put in 
his mouth by the person conducting the examination, as nothing could be 
easter than to extract by the latter process almost any statement from a 
frightened ohild, who suddenly finds himself alone in the custody of 


strangers and some of them officials Chandrasang Himatsang r. 


Mohansang Hamirsang .. 181 
Future rent, See Decree for rent ‘as ae a ay, 520 
‘Ghat’, meaning of, See Dedication of land ae iy see 348 
Gift, See Transfer of Property Act, Secs. 3, 4,128 ... a sis 840 
Grounds of Second Appeal, See Second Appeal =. cs a 86 
Guardian, legal and defacto, See Mahomedan Law, minor ss „e 485, 578 
Guardian and Words Act, Secs. 7, 34, See Majority, attainment of.. 112 


Hard bargain, whether Courts could give relief from a transaction merely 
on the ground of, See Court of Wards 


Heritability of grant, Ses Maintenance Grant ete one saa 899 
High Court, revision, See Oriminal Procedure Code, Sec 362 we 408 


Hindu Law, adoption—Authority to adupt, a Consent of Sapindas-—Seoond 
adoption—Intention of the husband, 


V died intestate and without issue ou the 6th February, 1861, leaving him 
surviving his widow as his sole heiress. Before his death, he verbally authorised his 
wife to adopt to him. The authority was in general terms and did not indicate any 
particular person for adoption, either by name or otherwise, and placed no restrictions 
whatever on his wife’s discretion. On the Ist May, 1885, the widow adopted a son, 
but the childedied in the following year and the widow made a second adoption 12 
years later. The present suit was brought to set aside the second adoption as having 
been neither anthorised by her husband nor made with the consent of her husband’s 
sapindas, 


Held: The adoption of the second boy was valid and the widow's authority to 
adopt was not exhausted by the first adoption. 


The main factor for consideration in these cases is the intention of the 
husband. Any special instructions which he may give for the guidance of 
his widow must be strictly followed; where no such instructions have been 
given, but a general igtention has been expressed to be represented by a son, 
effect shonld, if possible, be given to that intention. Kannepalli 
. Suryanarayana ». Pucha Venkataramana ... VW 


aoe 
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Hindu Law, adoption—Adoption by mother after the death of son and son's widow, if 
valid— Adoption, power of, when comes é an end and becomes incapable of execution 
—Lifo estate—Estate of inheritance—Ewecutory gift over—Indian Succession 
Act (X of 1865), Seos. 82, 111, s 
An adoption by a Hindu widow, who has succeeded by heirship in her character 
as mother to her son, after his death and the death of his widow, is invalid according 
to Hindu law. 


A left a widow and an adopted son, and gave authority to the widow to take three 
sons successively in adoption, one after the death of another. The adopted son married 
and died leaving a childless widow, who succeeded to the estate. Upon the death of 
the widow of the adopted non, the widow of the original owner succeeded to the estate 
and took a second son in adoption : i 


` „Held, that the. second adoption was invalid, inagmuch as the power of adoption 
came to an end and became incapable of execution when the estate vested in thé Widow 
of the first adopted son, and that such vesting was a proper limit to the exercise of 
the power. 


The power was not revived upon the death of the widow of the first adopted gon. 

A testator left an adopted son and gave authority to his widow to take three sons 
in adoption one after the death of another. The will contained a provision that 
the adopted son shall succeed to the estate on the death of the testator, and that on 
the demth of one adopted son and until the adoption of another son, the estate shall 
remain in the ownership and possession of the widow as ordinary heir, the estate to 
Vest in the adopted: son immediately on adoption : 

Held, that the adopted son would take not a life interest but an estate of 
inheritance, subject to a condition of defeasance, 

Held also, that the executory gift over did not takeefiect Manikyamala 

Bose v. Nanda Kumar Bose ... 357 
Hindu Law, adoption—Dattaku adoption—Kritrima adoption—Gayawal priest, 
adoption by— Contract, validity of —Rescission of contract, : 

The widow of a Gayawal priest who had died childless took in adoption a young 
man who had married and was already a father. 

Held, that the adoption was not a valid adoption, cither as a dattaka or a kritrima 
adoption, as recognised by Hindu Law, ù 

At the time of the adoption, n deed was executed under which the T son 
was to carry on the work of a priest, and take by inheritance the estate of the 
adoptive mother as well as the ‘estate of “her husband ; the deed also’ specified the 
circumstances under which the adoption might be cancelled : 

Held, that although the adoption was. invalid, the agreement was valid and 
binding as between the parties. 

Held also, that the adoptive mother was not entitled to rescind the contract at her 
pleasure. 5 

Every contract is prima facie permanent and irrevocable, and it lies 
upon a person who says that it is revocable and determinable, to show either 
some expression in the contract itself or something in the neture of the 


contract from which it is reasonably to be implied, that it was not intended 
to be permanent and irrevocable, but was to be in some way or other mubject 


to determination, Lachmi Bai Mahatwani v. Kisson Lal Pahari e | 587 


Pa 
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Hindu: Law, Endowments—Hinds Temple—Dedication— Managers, duties and 
powers of —Mutual arrangement—Breagh of trust’ 
The manager of a Hindu temple is by virtue of his office the administrator, 


of the property attached to it, As regards the property the manager is in 
the position of a trustee. But as regards the service of the temple and the 


duties that appertain to it, he is rather in the position of the holder of an 
office or dignity which may have been originally conferred on a single 
individual, but which, in course of time, has become vested ‘by descent in 
more than one person. In such a case, in order toavoid confusion or an 
unseemly scramble it is not improper for the parties interested to arrange among 
themselves for the due execution of the functions belonging to the office, in 
turn or in some settled order or sequence. There is no breach of trost in 
such an arrangement, nor any improper delegation of the duties of a trustee, 


Ramanathan Chetti +. Murugappa Chetti ... see 189 


Hindu Law, Exclusion from inheritance,—Zeprosy, if and when a disqualifioa- 
tion— Disease, character of —Disqualification, when succession opens out, — Parti- 
tiorn,—Family arrangement, party to—Estoppel, rule of~-Bvidence Aot (I of 1872}, 
Beo. 115—Arrangement, carried out and acted spon, if and when binding—Dist- 
qualification, and onus of proof of—Presumption, 

In determining whether an estoppel has been created, the main question is whether 
the representation has caused the person, to whom it has been made, to act on the 
faith of it. The existence of estoppel does not depend on the motive or the knowfedge 
of the matter, on the part of the person making the representation. It is not 
essential that the intention of the person, whose’ declaration, act or omission has’ 
induced another to act or to abstain from acting, should have been fraudulent, or that 

he should not have been under a mistake or misapprehension, 


A partition or family arrangement made in settlement of a doubtful, if not a 
disputed claim, by arbitrators appointed by the parties, effecting a division of the 
fiumily properties and debts, and drawing up a list of them, which is signed by the 
‘parties and carried out and acted upon by them for sometime, is a valid and binding 
arrangement, which the parties to it cannot deny, ignore or resile from. 


Per Mookerjeo, J—If parties have settled a dispute, such settlement will not be 
set aside, on the ground that it gave to one of the parties more than what he might 
possibly have recovered, if he had taken the judgment of the Court upon the matters 
then in difference between them. y 

Per Mookerjec, J—A family-arrangement may be upheld, although there were no 
rights actuallyin dispute at the time of making it, and the Courts will not be disposed to 
ssan with much nicety the quantum of consideration. It is 8 mistake to suppose, that the 
doctrine of family-arrangement extends no -further than arrangements for the settle- 
ment of doubtful or disputed rights; the principle is applicable not merely to cases in 
which arrangements are made between membersof a family for the preservation , 
of its peace, but also to cases in which arrangements are made between them for the 
preservation of its property. 


The validity of a family-arrangement does not depend upon the length of time for 
which it has been acted upon, A falr compromise of a doubtful right is in iteelf a 
sufficient foundation forsthe agreement, 


But if an attempt is made to set aside a family-arrangement on the ground of 


mistake,.inequalit} of position, undue infiuence, coercion, fraud or any similar ground, 
e 


604 j THE CALOUTTA LAW JOURNAL. - [Vou IV. 


Hinu Law, Fidonet Contd). f 
the length of time during which it has been Bllowed to stand unchallenged, may be a 
material elément for consideration. e = 


The presumption of Hindu Law is agalast disqualification, and the burden of proof 
of disqualification lies on the person who seeks to exclude another, who would be an 
heir, should no cause of exclusion be established. j 


Where it is contended, that a person is excluded from inheritance by reason of an - 
incurable disease, the strictest proof of the disease willbe required. z 
The point of time, with reference to which the existence or absonce of “disability 

has to be ascertained, is the time when the succession opens ont. : 

~ The removal of the disability, subsequent to the opening of the inheritance, does 
not entitle the affected person to claim the herilage from another whoge title was 
better than his, while the defect.existed, though inferior to his own after its removal ; 
and a person, who has already taken by inheritanee, does not lose the estate by a 
subsequent supervening disability. 


Leprosy, in order that it may disqualify must be of the virulent and 
aggravated type which is regarded as incurable Helan Dasi v. Durga 
Das Mundal s 828 


Hindu Law, Inheritance—Ante-nuptial settlement ~ Absolute interest—Mitakshara— 
Nayxkha—Constructivon—Oo-widow—Husbands brother's son—Brikaspati— 
Dayabhaga—Stridhara, 


By an ante-nuptial settlement the property now in dispute was conveyed by her 
hushand to K, her heirs, executors, administrators, assigns for ever, and it was provided 
“if the said K shall die after the said intended marriage had been celebrated and 
completed without leaving issue of the said intended marriage, who shall sycceed to a 
‘ vested interest in the said property, then the said property shall be dealt with as she 
may direct or declare by Will or deed or failing any Will or deed, then the same shall 
vest in her legal heirs according to Hinda Law of the Bombay School.” 

Held, whether the deed is to be construed according to English Law or by 
Indlan Law. K took under it not a limited interest only, but an absolute estate of 
inheritance, 

Questions on the Hindu Law of inheritance to property in the Island of -Bombay 
are. to be determined in accordance with the Mitakshara, subject to the doctrine to be 
found in the Mayukha, where the latter differs from it. But the Mitakshara and the 
Mayukha should be so construed as to harmonise with one another bir iad and 80 


far as that is reasonably possible. `, 
<4 : 
According to the Mitakshara definition of Sapinda, husband and wife are 
Sapindas to each other. 


A co-widow is entitled to succeed to the property of a widow dying 
without issue in preference to her husband’s brother or hnshand’s brother's 


ka 
son. Bai Kesserbai r, Hunsraj Morarji e w sis 9 
Hindu Law, Joint property, See Petition, suit for ae 
‘Hindu Law, maintenance— ight to maintenance of hanes having Senne of 
her awa. = $ e 


Under the Hindu Law, so long as an applicant for maintenance has sufficient 


private means for her own support, she cannot claim maintenance feom her husband's 
_ family. . 


` 


` 
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Hindu Law, maintenance,—(Contd). _ 
7 By a private award a Hindu widow wa? allowed maintenance from her husband's 
ceparceners who obtained his property hy right of survivorship, the family being 
governed by the Mitakshara school of Hindu Law. Subsequently she inherited 
considerable property from her father. 

Held, the widow having an independent income sufficient for her needs 
cannot claim maintenance from her husband’s family, s0 long as she has got 











such income. Ramawati Koer +. Manjhari Koer T ans 74 
Hindu Temple, managers of, their duties and powers, Ses Hindu iai 
Endowments . 189 
Hindu widow, claim to IR See the Hinde Tin, mainten- 
ance Per oek 74 
Homestead land, incidents of, Se Bengal enany Act, Seo. 182 iat 332 
House trespass, See Criminal trespass vas ane vie ss 169 
Husband and wife, See Hindu Law, Inheritance ... A ro 9 
Illegal arrest, See Arrest ... sia jäk ats 92 
Dliterate person, attestation by, Seo Mortgage deed or ia 4] 
Inipropriety of order, See Criminat Procedure Code, Sec. 145 seg 418 
Inconsistent claims, See Altergative claims te = see 367 
: , See Alternative claims... se 437 
Indian Contrct Act ax of 1872), Sec. 16, See Court of Wards ht @ U1 
Indian Courts, Jurisdiction, Ses Privy Council Appeal site ae 101 
Indian’ Majority Act, Sec. 3, Se Majority, attainment of ... po 112 
Inherent power, See Court, power of ... ii 306 
Inheritance, law of, in Bombay, See Hindu Law, Tilers = g Ae 9 
Injunction, See Riparian rights evs wee Sea 370, 
In pari delicto poteori est conditio possidontis application of the 
Maxim, Ses Estoppel ai 22 ` 


Instalment bond, suit to exforce—Arrears of fie “Senitdandtton Jor bond —Charge 
—Mortgage— Equitable lien— Bengal Tananoy Act (VIII of 1885), Seo, 05—Trans- 
| fer of Property Act (IV of 1882) S866, 100— Equity, oan it override law—Nominal 
moner, avthority of, to pledge property in arreare Sor rent—Estoppel, doctrine af. 

O Where one of two defendants, the father, allows his son, the other defendant, to 

take the lease of an under-tenure in his name trom the plaintiff who is well aware that 

the father is the real owner of the under-tenure and that the.son ia only his benamdar, 
the plaintiff-landlord is ‘entitled to look to the son, the recorded tenant, for the due pay- 
ment of the rent, and if the under-tenure falls into arrears, the landlord may sue the 
recorded tenant, the son, and obtain a decree for rent which would be operative against 
the property in the hands of the father, the beneficial or real owner. "But it is not 
competent to the ‘recorded tenant, the son, to create a charge or mortgage on the pro- 
perty, in the event of the rent falling into arrears, in favour of the landlord, If the 
beneficial or real owner fails to pay the rent regularly, the uominal owner has no 
implied authority to pledge the property in arears, the creation of such a charge being 
neither necessary for the purposes of the tenancy nor usual for the management of 

the tenancy: j 
When, therefore a Igndlord accepts an instalment-bond either creating a charge or 

security on the property for the arrears of rent from the nominal owner with full 

knowledge of the teue ownership, he cannot be pee to-follow the property in the 
hands of tye true owner, : 


> “ 


$ { 
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Instalment bond,—(Contd), 

A suit instituted on a kistibandi or insfilment bond, part of the consideration for 
which was arrears of rent, is a sult not for gent but for money due under -the contract, . 
viz., the instalment-bond, by which in Heu of the original lability a new liability was 
substituted, and the plaintiff can have no charge on the land under the Tenancy Act. 

Per Moockerjee J, The charge referred to in section 65 of the Bengal Tenancy 
Act is not such a charge as that defined by section 100 of the Transfer of Property 
Act, and does not require to be enforced in the same manner; the only consequence 
which follows from the provision that rent is a first charge upon an under- tenure is, 
that a gale held in execution of a decree for arrears of rent produces the effects 
described in Chapter XIV of the Bengal Tenancy Act, 

A mortgage does whereas a charge does not involve a transfer of an interest in 
specific immovable property. 

A mortgagee can follow the mortgaged property in the hands of a transferee from - 
the mortgagor, whereas a charge can be enforced against a transferee only if it is, 
shown that he has taken with notice of the charge. 

Where an instalment bond provided that the executant would be personally res- 
ponsible for the payment of the money and that, in case of defanlt, it would be com- 
petent to the person in whose favour it was executed to institute a suit to obtain a 
decree and to recover the dues by attachment and sale of an under-tenure, 

Held—That upon the terms of the bond, it did not create a mortgage, but merely 
effected a charge, i 


e The words “and the transaction does not amount to a mortgage” in section 100 of 
` the Transfer of Property Act signify that if the relation created by the instrament 
is not that of- n mortgagor and mortgagee and immovable property hag been made 
-security for the payment of money, there is a charge on the property ; they do not 
mean that if the transaction on the face of it purports to be a mortgage but the instru- 
ment is not operative as such by reason of defective execution or non-compliance with_ 

the formalities prescribed by the law, the transaction is converted into a charge. 

Equity will not contravene the positive enactments or requirements of law and 
defeat its policy by supplying, under the guise of amending defective instruments, 
those deficient elements of form without which the agreement is abtolutely void, even 
as between the parties to it. 

In the face of the statutory provision contained in section 100 of the Transfer of 
Property Act, the Courts in India will not and cannot apply indiscriminately the 

“general equitable principle of English rule, namely, that a mortgage which is defective 
and is inoperative as such operates as a good equitable lien, if it shows am intention to 
create a charge. = 

The validity of equitable mortgages is recognised by the Legislature in this 
country only to a limited extent, 

’ Difficulty of applying the Engliah rule of equitable mortgages in this 
country pointed out and explained. Royzuddi Sheikh rt. Kritarthanath 








; Mukherjee ... 219 
Instalment bond, construction of, See Instelment bond = we 219 
Institution of proceedings, See Oriminal Procedure Code, Sec. 145 ike 418 
Intention, Bes Mahomedan Law, Wakf ... ae e ET as 442 

—, Ses Loan se re as fs 510 
— , See Hindu Law, Exclusion frit inheritance niea e ie 823 


s Bee Oriminal trespass as tee Soe «3 ¢ 169 
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. Interest, rate of, See Mortgage decree, contribution a bee 79 
Interruption or insult, Se Contempt of Court .. 0 ae 415 
Irrigation, See Riparian rights oe a) ay us 370 
Irregularity, Sse Judgment Zi ove ae a 282 
——, Ses Contempt of Court ... Seas nee 415 
Joint family property, mortgage of, See Mortgage Yaa 543 
Joint Hindu family property, whether questions of Hmitation arise, it property 

is proved to be, See Partition, suit for 2> Ry e ae 56 
Joint possession, See Suit forland .. 254 


Judgment—Crininal Procedure Oode (Act Vv of "1898 Dy Boos. 367 537—Judgment, 
language and soript of a—Irregularity, if cured—Going into facts in revision to 
determine if retrial necessary. 

Under section 367, Criminal Procedure Code, the judgment of a Criminal Court 
” should be written in. the language of the Court or in English. Where an Honorary 
Magistrate of Hazipur had written hig judgment in Urdu the script used being 
Persian, 

Held, this was irregular, and that the judgment should have been written in 
Hindi, which was the language of the Court, or in English, and the script should 
have ‘been in the former case, as directed by the Local Government, in Kaiti, and 
Roman in the latter, 

Hold also, that such an irregularity was cured by section 587, Criminal Procedure 
Code, r s ° 

Although ordinarily the High Court does not go into evidence when 
exercising its power of revision under section 439, Criminal Procedure Code, s 
yet it will do eo in a particular case, when necessary, for instance, to ascer- 
tain whether z rehearing should be directed. Dhanukdhari Singh ». 











` Harihar Singh ... 232 
, dictation of, See Calcutta Municipal Act, Secs. 3885, 574 ... 411 
———--——-, interpolation in, See Contempt of Court 415 
——— ~ of Presidency Magistrates, Sse Criminal Procedure Code, Sec, 362 408 
Judgment-debtor, debts of, See Surety, liability of aa Bll” 
Judicial and Ministerial Act, 8s Limitation Act, Sch, II, Art. 179 (6) 580 
Julkur rights, See Wishery, right of ... ies as a3 51 
Jurisdiction, See New trial . Gea ads ssi 46 
— , See Public Detiacida PI a Act se si a 177 
, See Legal Practitioners’ Act, Secs. 13, 14 aS aes 229 
m, See Civil Procedure Code, Sec. 551 ... wae ate 566 
— — of Court, See Suit for land ` we ‘a 238 
, See Criminal Procedure Code, Sec. 145 os sis 418 
Khas possession, See Suit for land ... En oa wie 254 
Kritima adoption, See Hindu Law, adoption 587 


Land Acquisition Act—Title, question of—Land sedated for the benefit of a 

Municipality—Land Acquisition Act (1 of 189%), Secs. 6, 9,12, 16 and 18—Aot 

X of 1870. - 

Whenever a question of title arises between rival claimants, it must under the 
terms of the land Acquisition Act, be decided in the case, and cannot be made the 
subject of a separate syt. 

What has to be acquired in every case under the Land Acquisition Act, is the 
aggregate of rightgin the Jand, and not merely some subsidiafy right, such as that 

“of a tenant, i - 


z 
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Land Aquisition Act,—(Contd.) E “3 

Where the Government or a Municipality or other local authority, for whose 
ultimate benefit the land is being acquired, claims to be the full owner, and no other 
person has any sort of right in the land, there is nothing to be acquired. 

But where the claim of the Municipality or other local authority is to a restricted 
right, there is nothing jin the Act to prevent the Government from acquiring the 
land and then dealing with it in any manner it chooses, It is the Government that 
obtains the title by acquisition, and neither a tenant under the Municipality nor the 
Court has any concern with the arrangements between the Government and the 
Municipality, after the acquisition of the land, 

There is nothing to limit the scope of the Act, so as to exclude from its 
yperation all cases in which a Municipality or other local authority, for 

_ whose ultimate benefit {he Government may wish to take action, happens to 
have dome interest in the land to be acquired. Babujan r. The Secretary 





o , of State for India in Council E 256 

———, Secs. 6, 9, 12, 16, 18, Sce Land Acquisition Act ... 256 
Ho a Sec, 80, Ses Dedication of land ss 348 
Landlord and Tenant—Jon-trangferable - holding, usufructuury Mortgage of— 


Bjectment. 


When a tenant of a non-transferable holding executes an usufructuary 
mortgage of it, places the mortgagee in possession and abandons the village, ` 
the landlord is entitled to eject the mortgagee ns a trespasser. Rasik Lall 


Dutt v. Bidkumukhi Dasi . ~ 308 
- 1, See Enhancement of rent tes s 87 
eee aaa aeaaea, See Rvidence Act, Sec. 91 : 820 
Land Registration Act, Secs. 56, 89, See Substitution, Aiicnttan ‘Ge 568 
Land within Putni area, mal or a See Burden of proof Ss 548 ` 
Language of judgment, See Judgment .. x sai be 282 
Leave of Court, See Minor, compromissi on » bebalf of Bat ne 8 
Leave to appeal, Seo Privy Council Appeal s3 305 
Legal and equitable estates, distinction between, Ses Equitable mitoak 102 
‘Legal Practitioner, See Letters Patent, cl. 10 we tet 259 
ee , & Advocate and Pleader ... > . 263 





Legal Practitioners’ Act, Secs. 13, 14,+-Sudordinate Orta Baguiry— Such 


Court’ — Court having seisin of the case—Jurisdiction. 

A subordinate Court is authorised to frame a charge and hold an enquiry under 
section l4 of the Legal Practitioners’) Act only where a pleader. or mukhtear is 
charged in such Court with respect to matters coming within clauses (a) and (b) of 
section 18. In all other cases the authority to frame a charge and hold an enquiry 
is vested exclusively in the High Court. 


Where the alleged misconduct against certain mukhtears in connection 
With some civil cases was properly under enquiry before the Munsiff who had 
seisin of the cases, the Deputy Magistrate before whom the mukhtears ordi- 
narily practised, had no concurrent jurisdiction and had no proper authority 
to hold an independent enquiry in the matter. In the matter of Radha 


Charan Chakavartiand others, Legal Practitioners ‘... 229 
‘Legally recoverable’, meaning of, See Mortgage bond, construction ... 248 
Legatee, suit by, See Letters of administration ... oe 523 


; Leprosy, offedt of, See Hindu Law, Exclusion from inheritance oe aoe 7 83 
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‘Letters of administration—1Will—Grant to ons legates—Suit by another for 
legacy—Indian Suocession Act (X of 4885), Seo. 187—maintainability of seit. 

If a will is once proved and probate or letters of administration are granted to one 
legatee, any other legates may come in and would be entitled to obtain relief from the 
Court. Sec. 187 of the Succession Act would-not bea bar. When a District Judge 
granted letters of administration in respect of the entire estate to a legatee, and the 

“High Court on appeal held, that the will was genuine but the grant ought to bea 
limited.sone, and the original grant was not really cancelled, as the grantee died and 
could not deliver up the letters for cancellation : 

Held, another legatee need not apply for fresh-grant of letters of 
administration before obtaining relief from the Court. Chandra Kishore 

l Roy v. Prasanna Kumari Dasi ... 528 
Letters Patent, clause 10—Adrocate, professional misconduct of—Ohampertous 
agreement with olient. 

It is professional misconduct for an advocate to stipulate for or agree with his 
client to accept as his fee or professional remuneration a share of the property, fund, 
or other matter In litigation for his services as advocate in such litigation upon the 
successful issue thereof, l 

Semble: The same principle is applicable to the case of a pleader. 

Per Hul J.—Any arrangement between counsel and client which brings 
the personal interests of the former into conflict with his duty “as an 








advocate, is unprofessional, In the matter of an Advocate og 25 
Liability of person benefitted, See Contract Act, Sec. 69 a vee 555 
Libel, See Defamation as wn es is ee 390 
Life estate, Ses Hindu Law, spikes, Gi sis 357 
Life estates, succession of, See Mahomedan, Law, Wake. a aie 442 
Limitation, See Suit to recover possession of land ed ose 162 
——, See Acknowledgment of debt RE oe ass 94 
——_—-~-—, See Public Demands Recovery Aot .. oat i 177 
——--~—--—-, See Conveyance tee Sah ee B34 
m, Sse Mahomedan Law, Wake ies ses Ro 442 
enn, SE Limitation Act, 8ch. IT, Art, 95 ... cid cee 472 
, Ses Loan ai se oe 510 

, general and special, See Rent suit, limitation See vee 558 

-—— ——, See Substitution, application for ade, a: 568 
Limitation Act, Sec. 2, See Limitation Act, Sch, II, Art 128 gi 405 
ee, Seo, 19, See Acknowledgment of debt es tie 94 
———-—. ——, Sec 23, Sse Substitution, application for  ... “a 568 
———-—,*Sch. IL Art 91, See Mahomedan Law, Wakf 442 


Limitation Act, Sch. II, Art 95—Sebaiz—Suit to set aside ieres- Taid- 
Limitation Aot, Soh, ITI, Art, 95. 


When a sebait of debutter property sues to set aside, on the joua of 

fraud, a decree based on a mortgage executed by his predecessor, the rule .of 

limitation applicable is that prescribed by Art 95, Sch.-II of the Limitation 

Act ; if the suit is brought within three years of the appointment of the 

plaintiff as sebait, it is in time, Rohini Kumar Panja e. Raghu 
bd Nath Das 472 


ae RT Sch Il, , Arts 118, 120, 142, 144, 178, See Suit to recover” 


. possession “of land eii ea es aay vee 162 
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. Limitation Act, Sch. II..Art, 116 See Loan wee 310 

—— , Sch. II, Art, 118, See Limitation Act, Sch. n, Art 129. 405 
. ——-, Boh. II, Arts, 120, H4, 1h, Bee Bubstitution, application = 

for ay oo a) ie sai is 568 


` 


, Sch. II, Arts. 127 and 142, Sse- Partition, suit for be 56 


-Limitation Ea Sch. II, Art 129—Adoption, suit to set aside, limitation—Limitation i 
_ Act—( XV of 1877), Sec. 8, title acquired, meaning of —Sch. II, Art, 118. 
An adoption was alleged to have taken place before 1877. No suit was brought 


to set it aside under Art, 129 of Soh. II of the Limitation Act of 1871, 

Held, that by the omission to bring such a suit, there was no such gain 
of immunity by the alleged adopted son as would constitute the acquisition 
of title by him within the meaning of Sec. 2 of the Limitation Act of 1877, 
capable of being saved under that section ; consequently, a suit brought to 
obtain a declaration that the alleged adoption was invalid or never in fact 
_ took place, was governed by Art. 118 of Sch. IL of the Limitation Act 

of: 1877; ‘Thakur ii Bahadur Singh v, Raja Rameshar ‘ 
Buksh Singh ... 405 


. 


—— — ~, Sch. I], Art, 132, Ses Bent suit, limitation ... T 558 
c, Sch. I, Art, 178, See Mortgage decree, execution ~ .., ll 


Limitgtion Act,'Sch. I, Art, 179, ol. 5—‘ Date of issuing a notice,” meaning of~ 
Judicial and ministerial aot—Ciril Procedure Code (XIV of 1882) Seo. #48. 


* Per Ghose J. (Pargiter J, dubitante)—Whether the actual issue of a 
_, notice be regarded as a ministerial or a judicial act, the words “ date of issuing 
a notice” in cl. (5), Art, 179 of the Limitation Act mean the date on which 


it is actually issued, and not the date on which the order for the issue of the 
notice is passed. Ratan Chand Oswal v. Deb Nath Barua «BBO 


Loan—Promise to pay—Personal obligation —Mortgage deof, inoperative, effect of —~ 
Mortgage, collateral or substitutional—Limitation Act (XV of 1877), Sch. II, 
Art. 116. : 

Every loan implies a promise to repay, and an unqualified admission_of indebted- 
ness is equivalent to an express covenant, and creates a personal obligation 


When there is an existing debt, and the payment of ‘it is secured by a deed 
intended to operate as a mortgage, the pre-existing personal liability of the debtor is 


not superseded. s ° 
If the mortgage proves to be inoperative, the creditor is entitled to enforce the 
personal obligation. ‘ 


Whether the mortgage is intended to be collateral or substitutional is a question 
of intention. 

A suit to recover money due upon a registered bond is a suit for compensation for 
breach of contract in writing registered within the meaning of Art, 116 of Sch. it 
of the Limitation Act. = 


A document which is intended to bea mortgage bnt is not operative 

- as such, because not duly attested, is admissible in evidence as a money bond, 

Beo, 68 of the Evidence Act -has- no application to such a case. Ephel x 

~ 2 . Georgina Kerr v. Clara B. Buxton- `- 0° 1 10 


a 
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Lunacy— Act XXXV of 1858 (for-the administration of estates of lunatics) Secs, 2 
and 28—Lunatio, definition of —Weakgese of intellect and wnsoundness of mind— 
Court of Wards Act (IX of 1879) Sec. 6, ols, (c) and (d). } 

A lunatic, within the meaning of Section 23 of Act KXXV of 1858, must be 
incapable of managing his own affairs, and must also be of unsound mind. 
Mere weakness of intellect is not unsoundness of mind within the meaning of 

that section.» 7 

- Where, therefore, a person is found to be only of a weak intellect, the Civil Court 
cannot proceed under this Act, although the person may, from such weakness of 
intellect, be incapable of managing his own affairs. 

It is open to the petisioners in such a case to move the Court of Wards 
under Act IX of 1879, Mazaharaddin Khan v. raea Khan se. 116 


Lunacy Act, See Court, power of te ws an 808 
Lunatic, who fs, &ee Lunacy , N ae eee os 116 
Lunatics, representation of. Bee Gourt, power of a wii ie 306 

, suit by, &se Court, power of des wa to 806 
Magistrate, jurisdiction of, Sze Falseinformation ... oe 88 


Mahomedan Law, Gift,—Deed, cancellation of —Burden of pr oa Pia of Attorney 
— Consideration, failure of—Possession, delivery of. 
By the Mahomedan law, a holder of property may, in his life-time, 
give away the whole or part of his property if he complies with certain 
forms ; but it is incumbent upon those who seek to set up such a transaction, © 
to show very clearly that these forms have been complied with, It may be 
_ by deed of gift simply, or by deed of gift coupled with consideration. If " 
the former, unless accompanied by delivery of the thing given, so far as it 
is capable of delivery, it is invalid. If the latter (in which case delivery of 
possession is not necessary), actual payment of the consideration must be 
-proved, and the boxe fide intentions of the donor to divest himself in 
presenti of the property and to confer it upon the donee, must also be proved. 
Chaudhri Mehdi Hasan v, Muhamad Hasan ‘ee 295 
Mahomedan Law, minor—Sale by Alahomedar mother, as guardian of a minor of 
the minor's property, if void—Sale for benefit of the minor—Sue, validity of, 
who oan impeach—Voidable— Mother, if legal guardian of the property of her 
minor children under Mahomedar law--Guardian, de facto. J 
Although, under the Mahomedan Law, a mother is not the legal 
guardian’ of the property of her minor children, yet when she, acting as the 
de facto gyardian, purports to.deal with the minor's property, and such 
transaction is for the benefit of the minor, it is difficult to say, the transac- 
tion, in the absence of frand or any other element of that nature, might not 
stand, Ram Charan Sanyal v. Anukul Ohandra Acharya oes 578 
Mahomedan Law, minor—Alisnation of minor's property by mother—@uardian, 
legal and de facto—minor, benefit of—Justice, equity and good conscienoe—Second 
appeal, questions of fact and law, 
` Per Rampini J.—Whether a certain sale was for the benefit-.of minors or not 
is a question of fact, and the finding of the District Judge is conclusive on this 
point, 
Per Woodroffe F —The question can be dealt with in second appeal. The facts 
~must be accepged as found ; but the question whether; assuming the facts to be ‘true 
the sale did or did not bind the minors is another matter, which can be dealt with, 


- 
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a 


an x 
Mahomedan Law, minor,—( Guxid.) 
Per Curiam.—In the present case the safes were unquestionably for legal necessity 


and for the benefit of the minors. š 


Although, under the Mahomedan law, a mother is not the legal guardian of the 
property of her minor children, yet when she, as in the present case, as the de faoto 
guardian, transfers such property actually for the maintenance of the minors and for 
other fieceasary purposes, manifestly to tHe benefit of the children, such transfer is 
binding-on the minors. 


_ Per Woodroffe J.—Erven if there were no such rule in Mahomedan law, 
it would be enforceable as one of justice, equity and good conscience, . The 
law relating to guardians is one which exists for the benefit of minors, and 
it would be inconsistent and unjust to set up that law to defeat a transaction 
which in every respect fulfils its object. Mafuszul Hosain v. Basid . 
i Sheikh ... 485 
Mahomedan Law, Wakf—Construction of desd—Dedication of property— 

Religious and charitable uses—Family aggrandisement—Succession of Ufe-cstates—~ 

Intention—Estoppel—Indian Evidence Act (I of 1872), Sees. 115, 110, 117— Equity 

Limitation Act (XV of 1877), Sch 1I, Art, 01—Limitation, 

Where by a deed, not intendod to take effect during his life-time, n Mahomedan 
professes to dedicate his-property to God, but directs that only one-fourth of the. 
proceed& of such property be expended for religious and charitable uses, the remainder 
being used for the purposes of the family, and where it appears that tho true intention 
of’ the executant was to tie up the property for family aggrandisement, nnd to create a 
succession of life-estates in the so called mutwalis, ander the garb of wakf, such 
creation being repugnant to Mahomedan Law : 


Held, there was no valid wakf, but merely a charge upon one-foyrth of the 
property for religious and charitable purposes. 

Some of the heirs of a deceased person who entered upon possession of the 
property as a valid wakf are not, as against the remaining heirs, barred by the rule of 
estoppel from disputing the validity of the wakf. 

When the wakfnama is invalid in law and the plintiffs were no parties 
to it, it is not incumbent upon them to get the same set aside before suing 


for the properties comprised in it. Alamgir r. Kamronnessa Khanum... H2 
Maintainability of suit, See Suit for land es ais wes 254 
m, Seo Alternative claims... iat fe 867 
—— — m- , See Civil Procedure Code, See. I e | ves 469 
sere ee, See Letters of administration ses see 528 
Maintenance of ghat, See Dedication of land .. te as 343 


Maintenance grant—Heritability—Presumption. 


A grant for maintenance, prima facie ceases with the life of the 
grantor, and is resumable on the death of the grantee. But this 
presumption is rebuttable, and where it is proved that a granihas been 
_ enjoyed by successive generations, the inference may justly be drawn 
that the griginal grant was intended to be a grant in perpetuity. Ram 
‘Chandra Goswami. Jogendra Nath Banerjee =. "B99 ° 
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Majority, attainment of—IJndian Majority Ast (1X of 1875) Ser, 3,—Attainment of 7 
majority by infant of whose person and property @ guardian has beser appointed— 
Guardians and Wards Act (VIII of R20) Sees, 7, 3£—Order appointing guardian 
on his furnishing seourity, if complete éafore Seourity is giton, 


So far as the infant is concerned, he is put in the position of a ward as soon 
as the Court has made up its mind as to the matters set out în clauses (a) and (2) 
of section 7 of the Guardians and Wards Act; and the proviso that the gnardian 


should give security is merely an addittonal precaution to protect the interest of 
the infant, 


The effect of the order requiring security is to suspend the acts of the 
guardian till he gives security. But as soon as an order is made under Sec. 7, 
the infant becomes a minor and remains a ward irrespective of any act of 
the guardian until he attains the age of 21 years, Gopal Chunder Bose 


v. Gonesh Chunder Srimani ai 112 
Malice-in fact, and in law, See Trade mark ie , cae 268 
Merger of occupancy right, Sic Bengal Tenancy Act, See. 22 ive 209 
Merchandise Marks Act, See Trade mark | a se ts 268 
Mesne profits, Ses Putni Sale i S J a AT 


Minor, compromise on behalf of—Zcave of Court. — 


` In order to maintain the validity of a compromise entered Into on behalf 
of a minor when such compromise is subsequently challenged, it must be ý 
proved that the attention of the Court was-directly called to the'fact that n 
minor’ was & party to the compromise and it ought to be shewn by an order 
on petition, or in some way not open to doubt, that the leave of the Court . 


‘was obtained. Manohar Lal v.. Jadu Nath Singh 





“e 8 
j Specific performance against, See Contract s 4 431 
‘Mitakshara and Mayukha, interpretation of, See Hindu Law, Inheritance 9 


Mortgage—Joint family property—Oo-owners, tws out of seceral—WWant of family 


necessity — Validity of mortgage-——Personal deoree PEN Peat deoree against 
j mortgagors, if available, 


When two out of several co-owners of a joint family property execute a 
mortgage of such property not for family necessity but for meeting their 
own debts, and without the consent of the other co-owners, the mortgage is 
not a valid- mortgage of the family property; and if, in such case, the 
mortgagee aflows the personal remedy against his mortgagora to be barred by 
time, a mortgage-decree cannot be allowed even as against them. 


Palukdhary Jha v. Baljit Chowdhry ... 543 
Mortgage, See Priority of deeds A ii jas 490 
=~ to save property, See Priority of ` otg si we 498 
m if inoperative, See Loan ia ees 510 
Mortgagee, purchase by, Sse Transfer of Property Act, Secs. 32, 89 ve 317 
Mortgage and charge, distinction between, See Instalment bond ave 219 


Mortgage-bond, construction—Pronise to pay—Personal liability, intention— 
Balance of unsaBisfied debt, application for—Properties other than mortgaged, 
. liability of Tr ansfer of Property Act (IV af 1882), Seo, 30—" Legally reurers 
able,” meaning of —Presxmption, 


I 
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Mortgage-bond, construction,—( Contd.) 

Where a debtor has borrowed money and pledged his property as security for the 
loan, the creditor should havea personal” remedy, unless the deed makes it clear that 
the intention of the parties was that the TERES of the mortgagee should be restricted 
to the lands mortgaged, 


Every mortgage containg within itself, so to speak, a personal liability to repay 
the amount advanced: in other words, where there is in a mortgage nothing to the 
contrary, there is an implied promise to pay presumed in law, from the fact of the 
acceptance of the loan; the mortgage merely giving the mortgagec an additional 
security in the shape of the pledged property. 

Por Mookerjee J, —Although a mere recital of a debt may not be, by itself, and 
apart from the context, sufficient to imply a contract to pay and tlius create a personal 
obligation, a provision in a mortgage-deed, that the money will be repaid on a certain 
day imports a covenant for repayment on that day ; for the breach of which an action 
would lie against the mortgagor, the judgment in which action could be satisfied ont 
of his general property. 

A deoree-holder mortgagee, who has purchased the mortgaged premises after 

‘obtaining leave to bid at the sale, is in the same position as an independent purchaser . 
and is only bound to give credit to the mortgagor for the actual amount of his bid. > 

If the validity of the .execution-sale is not challenged in the manner 
prescribed by law, the judgmént-debtor cannot raise the objection when the 
decreg-holder applies for a personal decree for the balance under Sec. 90 of- 
the Transfer of Property Act. Parbati Charan Roy +. Gobinda 

Chandra Kundu ... 246 
Mortgage by conditional sale—Deores—Informal and irregular—Hweoution— 
Order absolute—Delivery aa eas of Bravery Act (IV of 1882), 

Seo. 86. 


Where ina suit upon a | mortgage by conditional sale, the plaintiff mortgagee 
prayed that the defendant should be debarred from the right to redeem in oase the 
money was not paid within a certain time, and the Court passed a decree in the 
following terms, “that the claim be decreed with costs, with interest at 6 per cent. 
per annum; that the defendant do pay to the plaintiff the deoretal money within 
two months :” 

Held, that the decree, though irregular nb to form, | was in effect a decree for 
foreclosure within the meaning of section 86 of the Transfer of Property Act. ‘ 

Held further, that after the decree had been made absolute and no 
appeal laid against the decree absolute, it was not open to the defendant to 
object to the delivery of possession to the plaintiff. Jogendra Chandra 


Roy t. Rama Nath Bhattacharya... 533 
Mortgage-debt, reduction of, in proportion, Ses Transfer of Property 
Act, Sec. 82 ane see & oe 195 
Mortgage-decree, purchase of, by the holder of the interest re one of the 
~ mortgagors ; its'effect, See Transfer of Property Act, Sec. 82 sae 195 


` Mortgage-decree, contribution, suit for, principle of—Payment of mortgage-debt 
by one of two co-mortgagors, to save property from sale—Purohasers of equity of 
redomption— Assignees of property Srom permanent lease-holder, right of—Lien orer 
mortgaged properties—Interest on the money paid to save p&perty, if may be higher 
than that provided for in the mortgage-bond—Personal decree—Charge—Tranafer 
of Property Act (IV of1882) Beos, 82, 95— Equitable lien, ° 
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Mortgage-decree, contribution,— (Contd). 

The principle upon which contribution isl claimed by,-and is allowed to one 
co-sbharer of a property against another, when the former discharges a jolnt-debt is a 
well-known principle, viz., that parties who Bre equally bound to pay a common debt 
and who are relieved of the burden of that debt by one of them, should re-imburse him 
of all that he has paid in excess of his proper share of the debt. ~ 

A puisne incumbrancer who pays off a prior mortgage, is entitled to be placed in 
the position of a prior mortgagee if his intention was not to extinguish the prior lien, 

The same principle dpplies in a case where one of two co-mortgagors pays of the 
entire mortgage-debt and claims to be in the position of the mortgagee for the purpose 
, of obtaining contribution from his co-mortgagor. 


The same principle does not, however, apply to persons who are not co-mortgagors, 
but are the assignees of a mokarari interest granted by the mortgagor himself, and 
they are not entitled to claim the same lien as against the shares of the co-mortgagors 
as the co-mortgagora, They are entitled only to a personal decree, 


Co-mortgagors who have purchased the equity of, redemption of the 
shares in the property of some of the mortgagora and have saved the g 
property from sale by paying the balance of the entire mortgage-debt are 
not bound by the covenant as to the rate of interest as provided in the 
mortgage-bond, The lability of the defendants to pay the contribution- 
money to the plaintiffs, arise upon very different considerations from those 
which exiated at the time of the execution of the mortgage-bond, and it is 


not right and proper to refuse to the plaintiffs the ordinary rate of interest, . 
at 12 per cent. per annum, which, in a case like this, the Conrt allows. 
BRaushan Ali Khan Chowdhury v. Kali Mohan Moitra ... 79 


Mortgage-decres, execution—Applioation for a decree wader Seo, 90—Transfer 
of Property Act (IV of 1882), Seo. 90—Step in aid of exeoution—Limitation Act 
(XV of. 1877), Soh, II, Art, 178—~‘ Application in accordance with law, 
meaning of, f 
An application for a decree absolute under section 90 of the Transfer of Property 

Act is an application for a supplemental decree in the suit and not an application in 

aid of execution of the original decree within the meaning of Art, 178 of Sch, IL of the 

Limitation Act. 


Quere,—Where the mortgage-decree contained a clause entitling the decree-holder 
to proceed against property of the judgment-debtor other than ‘those included in the 
mortgage-deéree, whether an application for a decree under section 90 was or was not 
necessary. 

Where the sale of the mortgaged properties is set aside, an application 
for a deoree under section ‘90 is not application in accordance with law 
within the meaning of Art. 178 so as to save limitation. Purna Chandra 

, Mandal v. Radha Nath Das .. ^> I 


Mortgage-decree, execution—Sals of one of several mortgaged properties— Purchase 
by deoree-holder of one of several mortgaged properties— Contribution in eweontion 
proceedings, not allowable. 

A judgment-creditor, in execution of a mortgage-decree which directs 
the sale of several properties, is entitled to execute the whole decree by sale 
of any of the properties eyen though he has himself „purchased, some of the 
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Mortgage-decree, execution,—(Coxtd.) 
properties in execution of another mortgage-ecree against the same judg- 
ment-debtors. Any question of contribution which may drise by reason of 5 
the purchase by the decree-holder of some of the mor tgaged properties, must 
be worked out, not in execution proceedifigs but in a separate suit properly 
framed, and in the presence of all necessary parties. Ameer Chand t. 

_ Bakshi Shiva Persad Singh ... 573 


Mortgage-deed, owecttion of —Attestation, required by law—* Attest,” “ Altestation,” 
meaning of —Signatures of witnesses affixed by other person, with their consent-— 
Marks, affiwing of, absence of—Liliterate witresses—Transfer of Property det (IV af 
1882) Sec 59—Tonching of pen, if sufficient. 


> Por Rampini J.—A deed required by law to be attested is properly executed when 
the signatures. of the witnesses are affixed for them to the deed by another person, 
with their congent, they being illiterate and not able to write. It is not necessary that ` 
the witnesses should put their mark at the deed themselves, any such mark on the deed 
not being implied in the word “ attest.” - 


“To attest” means only to witness the execution of a decd and dae ig nothing 
‘to preclude the signatures of the witncases, as in this case, from coming under the 
heading of attestation, 


Par Movkorjes J.— To attest” is to bear witness to a fact, and it is not necessary 
that the witness attesting 2 document should sign his name personally. 


A signature, as contemplated by section 59 of the Transfer of Property 
Act (IV of 1882), need not be by the mortgagor personally but may be by 
some person acting on his behalf and under his authority, If the mortgagor x 
is illiterate, it is a good signature, if in the presence and at the request of 
of the mortgagor some other person signs the mortgagor's name on his 
bebalf as executant of the deed. There ig no distinction in this respect 
between the signature of the mortgagor and the attestation by the witnesses, 

f Sasi Bhusan Pal v. Chandan Peshakar ... 4r 
Mortgage defective, whether it operates as a charge, See Instalment bond 219 
Mortgage, payment by stranger—Payment of mortgage debt by a third party—- 

: ` Eatinction of mortgage—Charge—Subrogation—Presumption—Intention of partios— 
Protection of interests. à 
The general rule of equity is that a man having a right to act in either of two 
ways shall be assumed to have acted according to his interest, 7 


` 


The question whether a mortgage is extinguishd When the mortgage-debt ie paid 
off by a stranger, or whether it is kept alive in favor of the person noe the 
payment, is a question of intention of parties. 


In the absence of any express declaration of the intention of the parties, the 
general rule is to be applied and it shall be presumed. that the ees is kepta alive 
in favor of the person paying off the debt. 


This presumption becomes even stronger when at the time of making 
some of the payments the mortgagor is already indebted to thoglender, and 
by the application of the doctrine of subrogation the lender is entitled to 
the benefit of the first mortgagee, when it is his debt that is paid off. e - 
: - Jagatdhar Narayan Singh » A. M. Brown-.., lat 
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Mortgagors, decree against, See Mortgage i tent m ii 548 
Mother, if guardian, See Mahomedan L&w, minor... ans a. 485, 578 
Mother and daughter-in-law, See’ Hipdu Law, adoption ... e 357 
Municipal Magistrate, Seo Calcutta Municipal Act, Secs, 885,574 =... 4ll 
Municipality, land acquired for, See Land Acquisition Act ... ve 256 


Now trial—Presidenoy Smal Cause Courts Act (Act XV of 1882),-Seo. 88—New . 
trial, second application for—Small Cause Court, jurisdiction af—Civil Procedure 
Code( Act XIV of 1882), Secs. 13 and 622. 


While there can be only one application for a new trial in respect of a particular 
order or decree, if, as the fesult of such an application the original order is reversed, 
the subsequent order becomes the existing order in the suit and may be the subject 
of an application for a new trial. 


Where, however, upon an application for a new trial the application is 
refused, and the original order stands, there can be no second application 








for a new trial, Bissessur Das v, Johanne Smidt Zan us 46 
Non-tidal river, rights in, See Fishery, right of ... ue 51 
Non-transferablesholding, mortgage of, Sec Landlord and Tenani = 306 
Notice, Sæ Transfer of Property Act, Secs, 82, 89 . s a 817 
Notice, constructive, See Equitable mortgage... g 102 
Occupancy-holding, purchase by temporary lessee, effect of, See aici . 
Tenancy Avt, Sec. 22 i si ya hi 209 
Occupancy Tight, in diarah lands, See Bengal Tenancy Act ja 63 
ameen ame , See Bengal Tenancy Act, Bec. 182 sei ice 832 
Omission to decide issue, See Second Appeal oo ue ee 86 
Onus of proof, See Hindu Law, Exclusion from inheritance... he 328 
Onus probandi, See Enhancement of rent aa wie ssi 37 
Order absolute, See Mortgage by conditional sale „e . Se e =» 538 
, See Transfer of Property Act, Secs 82,89  ... ste 317 
Order for security, completion of, Sse Majority, attainment of Se 112 
Ordinary and Extraordinary user, See Riparian rights. jai 370 
Oudh Land Revenue Act (XVII of 1876) Ch, VIIL, Secs. 161 to 177, Ses 
Court of Wards... s e ae ase 1 
Ownership, See Alternative claims - se . © se sa ie 437 
Parol evidence, See Suit for rent ea iis rie ove 402 
Partition, See Hindu Law, Exclusion from inheritance vee ied 323 


Partition suit— Valuation— Suits Valuation Act (VIT of 1887) Sec. 11. 

The value of a suit for partition for purposes of jurisdiction, is the value of the 
entire estate sought to be partitioned, and not that of the share claimed by the _ 
_ plaintiff. . Z 

Where, however, the suit had been erroneously valued in the Court of first instance 
according to the share of the plaintiff : 

"Held, that Sec.ell of the ‘Suits Valuation Act was applicable and the 

nppellate Court would notè interfere, unless it was proved that the under 

valuation had affected prejudicially the disposal of the suit. Edward : 
e Dalglish v, Ramdhari Sahu = 5w 


` 
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Partition, suit for- Joint Hinds family propsrty— Varlation of pleadings in course 

of evidence—Timitation Act (XV of ISTE) Bch, II, Arts, 187 and 142—Preswmp- 

tion of jointness in Dayabhaga families- Onus. : ; ` 

In a suit for partition of joint ancestral properties, the plaintiff alleged that 
certain properties were acquired by his grandfather who was also the grandfather of 
the defendants, The caso as made out in the evidence was that these properties were 
acquired by the father of the defendants as karta of the joint family with joint funds, 

Held, that this did not constitute such a variation of the pleadings as would 
justify the Court in dismissing his claim with regard to those propefties. 

That the question of limitation does not arise if the properties are proved to be 
joint, . 

That article 127 and not article 142 of the second schedule of the Limitation 
Act governs a case like this, . 

That, under. article 127 of the second schedule of the Limitation Act, the ows 
ig on the defendants to prove that the exclusion from the joint family property became 
known to the plaintiff more than 12 years before the suit. 

That the presumption in Hinda Law, that all properties held “by any member of 
w joint family so long as the family, remains joint, are joint property does apply 
to families governed by the Dayabhaga School. i; 

` That the case of Saroda Prosad Roy v, Mahananda Roy does not lay down any 

general proposition contrary to the above. 


* ‘That the onus in the present case was wrongly placed.on the plaintiff. 
Rama Nath Chatterjee v. Kusum Kamini Debi i 56 


Pauper, right to be declared, whether personal—Death of the applicant—Substitution, 
right of the heir—OCivtl Procedure Code (Act XIV of 1882), Secs, 365, £03, 


407, 410, and 413, 


The right to obtain permission to sue as a pauper is only a personal right. _ 
Soon the death of an ‘applicant praying for such permission, his legal 
representative cannot come in as such and ask to be substituted in his place. 
There is a marked distinction between a right to sue and a right to make an 
application for permission to sue as a pauper, and this distinction is clearly 
indicated in section 418 of the Code of Civil Procedure. The right to make 
such,an application is obviously a personal right and cannot survive in the 
legal representative who may or may not be a pauper himself. Lalit 


$ Mohan Mandal v. Satish Chandra Das ... 284 
Payment, Se Contract Act, Sec, 69 ~... ues ave au 555 
Penal Code, Sec. 71, See Separate sentences soe ees a . 90 
——————, Sec. 182, See False information sist uate sis 88 


Penal Code, Sec. 198—Qxestion of bonami more properly triable in a Criminal 
Court— Facts found raising only a suspicion however strong, not amounting to proof 
—Finding necessary for a conviction for perjury. 

In deciding questions of benami, the Courts have to proceed generally on circums. 
tances and balance of probabilities. In law, the person in who name # document 
is executed ought prima faoie to be supposed to have the benetit of the document, 
Equitable doctrines, no doubt, an resorted to; to determine the true character 


of focüments © m D es y e 
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Penal Code, Sec. 193- (Contd). j 


619 


Where however a Criminal Court hâg to determine whether a statement made with 
regard to the true character of a document is true or false, it is stretching the criminal 
law too far to import the doctrine of baneficial ownership in such matters, and a 
prosecution for perjury with regard to such a statement should not be allowed 


to go on, ve 


Suspicion, however strong, is not equivalent to proof. 
In order to convict a person of perjury, it must be shown that the 
statement sald to have been false could not but be false. Hiranand Ojha 


; v. The King Emperor 
—— —, Beo. 211, See False information á se a 
——~, Sac, 448, See Criminal trespass ou F vs 


Perjury, See Penal Code, Sec. 198 

Permanent tenure-holder, Ss Bengal Tenancy Act, Sec? 65 ; 
Permission to sue as pauper, Sees Pauper wee toe 
Perpetuitios, law against, See Chota Nagpur Encumbered Estates Act Z 
Personal decree, See Mortgage decree, contribution 


a E. ‘See Mortgage bond, construction i 
Personal liability, when imported, See Mortgage bond, Construction 


Personal obligation, Sss Loan i Mani chy = 88 
Plaint, admission of, See Civil Procedure Code, Bee. ‘bd (b) .. tea 


————,, rejection of, Sea Civil Procedure Code, Sec, 54 (b) 


Pleadings, variation of, in course of evidence, when does not justify a 
Qourt in dismissing the claim, Ses Partition, suit for 


Pleadings and proofs, variance between, Sse Riparian rights een 
Plumber, prosecution against, See Calcutta Municipal Act, Secs. 385, 574 ... 


j ; i 
‘Position to dominate the will’, circumstances leading to 2, See Court of 
Wards ee ies ise ise a des 


Possession, delivery of, Sees Mahomedan Law, Gift ... 


Prescriptive right, Sse Alternative claims ` w 
Presidency Magistrates, judgments, Sse Criminal Procedure Gode. sec 362 


‘Presidency Small Cause Courts Act, Sec. 38, See New trial 
Presumption, See Mortgage, payment by stranger ... x 








, See Maintenance grant ite ai ii 
, Ses Bengal Tenancy Act, Sec, 108 B . 25 se 
"of jointness, See Partition, suit for ea sis oe 


Prior mortgage, extinction of, Se Mortgage deoree, contribution , 


Priority of deeds—Rogistered and unregistered deeds—Mortgage—Ezocution 


Auction purchaser— Conreyance. 

Where A olaims title to property by purchase under a registered convey- 
ance from the owner, and B claims title to the same property as purchaser 
at a sale held in @xecution of a decree obtained ona prior unregistered 
mortgage granted by the owner, A is entitled to priority, if he took without 
notice of the mértgage. Sarat Chandra Sil v, Sheikh Meher zor 
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Priority of Mortgages — Egxituble mêr tgegt Day wil a of title deeds—TLoan to sare, 





ve i property from loss or destruction, 
Ra paest `> Where a loan is taken in Cilleutta by deposit of the title deeds of a property, in. 
5e- 3, order to secure the advance of money required to prevent the sale of such property : 
a re - > ES 7 Held, there is an equitable mortgage in favor of the creditor. 
: rs a ~ ; When subsequently the property vests in a Receiver, who by an order of Court 
e koe, mortgages the’property to another person, the Court directing that such mortgage, being 
>- ~ forthe preservation of the estate, shall take precedence’ of all other incumbrances : 
Fad Held, (per Harington and Woodroffe JJ, Rampini J, coy) such mortgage 
-= a took priority over the equitable mortgage. : i 
~ SETS od 5 
E Per Harington J—Advances made to save the incumbercd property from. losa 
Š or destruction are payable in priority to all other charges and amongst themselves - 
- have precedence according to the inverse order of their respective dates, 
> Per Haringtor and Woodroffe JJ. -When the later mortgage “was 
4 made under an order of Court directing that it should be prior to all other 
i ; charges, and that order has never been set aside, it takes precedence over. 
; the earlier mortgage. , Giridhari Lal Roy rt. Paresh Nath Mukherji ... 495 
eee eee —, See Equitdble mortgage ... , rs e '- a” 102 
Privy Council Appeal—Leare to cil refusal of, Pern to be 
tod: . a 
« Tho High Court in refusing a certificate for leave to appeal to His- 
Majesty in Council should state the grounds on which it is refused, : 
Venganat Swaroopathil Valla Nambidi Avergal r 
i Cherakunnath Nambiyathan Nambudris . _ 806 
Privy Council Appeals—Stay of proceedings in exsoution—Oourts i in caus powers of. 
In appeals pending before the Privy Council, applications for stay of 
7 proceedings in execution onght always to, be made, in the first instance at 
„any rate, to the Court in India which bas ample power to deal with the 
ro matter according to the circumstances of the particular case, Vasudeva 
: Modeliar ». el Modeliar ... 101 
ss Probate, Se Civil Procedure Code, Secs, 18,48. ae 402 
` Proceedings before Magistrate, See Fraudulent substitution ita 181 


Professional misconduct, Se Legal Practioners’ Act, Secs. 18,14, *,., 229 











Renee ors , See Letters Patent, cl, 10 ia Na 259 

S , See Advocate and Pleader ° e u 262 

Promise to pay, See Mortgage bond, Construction siz we 246 

ara -, See Loan. ah oe si ove 510 

Proof, See a Code, Sec, 193 se gia S ja 558 

. . Proprietory right, See Alternátive Olaims ave von ai 867 
pr Prosecution, order of, See False information ws A tn 88 © 

Protection of interest, Ses Mortgage, payment by stranger ... eo 21 


Provincia} Small Cause Courts Act, Sch. IT, Art, 8, See Suit fog rent... 402 
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aren -, 

Public Demands Recovery Act (VII of 1880 B. C.), Secs. 12, 16, 17, 24.—Sale, 
irregularities —Act IX of 1880 (B. O.) Seo. 16—Revenne authorities, riai 
of—Tämitation. 

Bengal Act VII of 1880 applies to cases &f Road and other Cesses, 

The jurisdiction conferred by the Public Demands Recovery Act upon the 
higher Revenue authorities over the proceedings of their subordinate officers is of the 
widest possible character, section 17 of the Act, authorising the Commissioner to 
revise any order passed by his subordinate Revenue officers, applies. to orders made 


_ after aġ well as before sales in execution of certificates issued under the Act. The 


extensive powers under sections 17 and 24 were given to prevent any abuse of authority 
under the extreme stringent and summary procedure authorised by the Act 


When the Commissioner acts in the exercise of his revisional jurisdiction 
under section 17, it would defeat the object of the legislature, if the periods , 
of limitation applicable in ordinary cases were held binding upon him when 


‘soacting, Laliteswar Singh v. Ram Kissen Das a E 177 
Publication, See Defamation a one os wae ` 390 
_ Punishment, Ses Separate sentences wis ie ie 90 
Putnidar, liability of, See Putni Sale ... sae ço ui 2 547 


r 


Putni Sale—Pxtni Regulation (VIII of 1819)—8ale, set aride—Rent A parted 
between sale and reversal, putnidar, liable for. _ 
When a sale of a putai under Reg. VIII of 1819 is subsequently set aside, ° 
the semindar is entitled to rent from the putnidar for the period intervening 











“between the sale and its reversal, If the putnidar has been dispossessed by ` z 
the auction purchaser during this period, be will be entitled to mesne profits 

from the latter. Amrita Sekhar Banerjee v. Bejoy Chand Mahtab ... 547 

— , See Burden of proof Re eee bie vee 548 

Receiver, mortgage by, Ses Priority of mortgages ... ase aie 495 

Record of rights, See Bengal Tenancy Act, Sec. 103 B sa és 519 

Recorded tenants, transferees of, how far affected by a decree and 

, sale at the instance of a co-sharér landlord one ‘8 ane 68 

Refusal of certificate, grounds of, See Privy Council Appeal ; 305 

Registered and unregistered deeds, Seo Priority of deeds Bes 490 

Registration Act, Secs, 17, 48, See Equitable mortgage... 5 102 

— , Sec, 35, See Transfer of Property Act, Secs. 3, 4, 123.. 840 

Registration of deed of gift, See Transfer of Property Act, Seos, 3, 4, 138 840 
Rog. V of 1812, Sec. 8, See Abwab we — m see iis 527 

Regulation XI of 1825, Sec. 4— 

The rule of law enunciated in Sec. 4, Reg. KI of 1825 regarding the 
aoquisition of rights in accreted land, applies only whére the tenant has 
pre-existing rights in tho parent land. Where the parent land was surveyed 
and settled afresh, every year, and from year to year, there can be no pre- 
existing right to the land in the tenant, to which any right to the later 
accretion can be said tobe annexed. Beni Pershad Koeri +. Chaturi 

Tewari .. ` 63 
a ae Sec. 4, ol. 5, See Fishery, right of ... ar 51 
Religious and Charitable uses, Sce Mahomedan Law, Wakt... . 442 
Bont, enhancement of, See Enhancement of rent bed AY 37 


Rent, non-payment of, Ses Bengal Tenancy Act, Sec. 65- ses ak 621 
e n 


+ 
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Rent suit, limitation—Bengat Tenanoy Act (VIII of 1885), Soh. III, Art 2 (b)— 
1 Limitation Act (XV of 1877) Soh. IL, Art, 182, 
"Where there is a special rule of limitation prescribed by law, that rule is to be 
followed to the exclusion of the more genefal rale. 
Tn suits for rent, the period of limitation is that prescribed by Art, 2 (b) 
of Bch. ILI of the Bengal Tenancy Act, and it cannot be extended by the 
application of the ordinary ralés of limitation prescribed by the Limitation 


Act. Kali Charan Bhowmik v. Harendra Lal Roy - eos 5S. 


Eeport of Commissioner not challenged in the first Court, if and when 
to be accepted as correct by the lower Appellate Court, See Enhancement 


of rent , . fad awe wà 87 
Representations by a cae "See Hindu Law, Exclusion ‘sit eee ` 828 
‘Representative’, meaning of, Ses Civil Procedure Code, Sec, 244 aes 192 

-———-, See Transfer of Property Act, Secs, 8, 4, 128 ie 840 


Resjudicata—Givil Procedure Oode, Seo. 18—Two oases tried together—Appeal in 
one—Judgniert on particular issue, if final, 

Por Ghose, O, J. (Acting. ) and Harington J. ( Rampini J. dissentiente) :— 

The decision of an issue in one of two suits tried together and decided by the 
game judgment, which is not appealed against, cannot operate a8 res-judioata so far as 
ie same issue is conoerned in the appeal preferred against the decision in the other 

Two co-widows instituted two suits in the Subordinate Judge's Court for dower 
chargeable on their husband’s estate, One of them averred that certain properties 
were her own and did not appertain to the husband’s estate and was therefore not 
chargeable, while the other maintained the contrary, On an issue framed, in both 
the suits which were by consent tried together, the Subordinate Judge found that 
the particular properties did not appertain to the husband’s estate. There was only 
one judgment in the two suits but two decrees, The widow who had maintained 
the contrary appealed from the decree in her own suit, It was contended that the 
decree in the other suit not having been appealed against the decision on the 
particular issue had become final and must be treated as regudioata, each widow 
being a party to the other's suit,  - 


Held, [by the majority of the Oourt], that it was not regiudicata, 


Per Ghose, C. J. (Acting) :—The main object of the doctrine of regjudtoata is to 
prevent a multiplicity of suits. Observations of Mahmood J., in Balkishan v. Kishan 
Lal approved. 


Per Rampini J-—The decision did operate as resjudioate, Mariam Bibi e, 





Joynab Bibi oF 149 
——-, Ses Civil Procedure Code, Secs. 18, 43 vis m 492 
s, See Civil Procedure Code, Bec. 13... E~ Cia 211 
Restitution, See Civil Procedure Code, Bec. 244 ace eo ` 192 
. Revenue authorities, jurisdiction of, Sse Public Demands Recovery Act ... 177 
Review, Sss Civil Procedure Code, Sec. 651 ate wee 566 
-Beview is the proper remedy in cases of misreading or EA ot 
evidence, Sse Second Appeal... A æ one 198 
Revision by High Court, See Judgment ... Pte see 232 
Revocation of probate, Ses Civil Procedure Code, Secs. 18, 48 . ose 492 
Right to accreted land, See Regulation XI of 1825, Sec, 4 or ae 63 


Rigth to maintenan%e, Sss Transfer of Property Act, Sec. 89 - . “een 478 


` 
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Riparian rights—Riparian propristors, upper and lower, rights of —Stream, natural, 
waters of—Ordinary and catraodinagy uses, natural and artificial wante, 
distinction between—LTvrigation, if primary tse of stream water— Wator-cowrso, 
obstruction of—Injunotion, mandatory “and perhanan ae nareas and proofs, 
variance between, when material, 

Proofs must correspond with the allegations in the pleadings, but it is sufficient 
if the substance of the declaration is proved; no variance is material when the 
allegation and proof substantially correspond, 

Riparian owners have equal rights to a usufruct of the waters of an Ai 
natural stream, and no proprietor has the right to use the water to the prejudice of 
other proprietors, above or below, unless he has a prior right to diversion. 

There is a distinction between the ordinary and extraordinary uses of water, or 
uses for the purpose of satisfying natural and artificial wants. Every riparian 
proprietor has a right to the ordinary use of water, without regard to the effect which 
such use may have, in cage of a deficiency, upon proprietors lower down the stream. 
But in the case of extraordinary use, he must not interfere with the rights of other 
proprietors, 


A user, which is extraordinary in one place or at one time, may be ordinary in 
another, owing to the surrounding circumstances, or to changes in the locality. 

” Under the English law, irrigation is not a primary use, and whether a riparian 
owner may use the water of a natural stream to irrigate his land, depends upon the 
quantity of water he requires and the injury he inflicts upon other riparian owner, 

Under the American law, the balance of authority is in favour of the view, that, 
the relative importance and necessity of the several uses of the water of a particular’ 
stream must depend upon the circumstances of each case, and that all the circums- 
tances are to be considered in determining the reasonableness of the use for irrigation, 
One proprietor cannot under any circumstances divert and consume the entire flow of 
a stream for irrigation purposes to the exclusion of lower proprietors. This rule 
onght to be applied to India, 


The American and Indian authorities on the point reviewed, 


When a water-course has been illegally obstructed and completely effaced, 
the party injured is entitled to a mandatory injunction to compel the 
restoration of the water-course to its natural form, and also to a permanent 
injunction to restrain the defendant from repeating the wrongful act. 
Balbhadra Persad Singh r. Najiban ... 370 





Riparian owners, Ses Riparian rights ... tas p tee sa 870 

River, See Fishery, right of r aes as 51 

Rule issued by High Court, See Oriminal Podi Code, Sec. 145 sae 418 

Salo, irregularities, See Public Demands Recovery Act ss i 177 

of mortgaged properties; Sea Mortgage decree, execution ... m° BIB 

Sale, setting aside, See Putni Sale... ias z ies BAT 

Sapinda, Mitakshara definition of, See Hindu Law, Tnharttaiiee 9 

Sapindas, whether husband and wife, under Mitakshara, See Hindu law ` A 

Inheritance peN yars asi sas re: | 

_ Sea Customs Act, Seq Trade mark ue Se “ee ae we, ` 268 

Second adoption, Se Hindu Law, adoption Sar 357 
Second adoption, if. valid, when the authority to ‘opt ‘isi in general 3 

ai Ses Hindu an, adoption ee T E KE N 
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Second Appeal—Hridence, misreading of—Lvidence, absence of—Acqulesconce, 
meaning of —Waicer— Edoppel—Frauty- proof of, if necessary— Buildings, erection 
eee absence of —Review of judgment—Joint owners. 

A misreading or misconception of evidence is not a ground for interference in 
second appeal. The remedy in such a case is by an application for review of judgment. 

If, however, there is no evidence in support of the finding of the Subordinate 
Court, the Court of second appeal would be entitled to interfere. 

Per Rampini, J.—The question of acquiescence or waiver is a question of fact 
and the finding of the lower Appellate Court on such a question is final and cannot 
be interfered with in second appeal. act 

Per Mookonjeo, J. ,—Acquiescence is not a question of fact but of legal inference 
from facts found, and it is open to the appellant in a second appeal to invite the 
High Court to consider whether the question of acquiescence has been properly decided 
by the Lower Coprts. 

Per Mookerjee, J.—The plaintiff who complains of the act of his co-owner cannot ` 
obtain a decree for demolition of buildings or for joint possession, unless he can 
establish that he has sustained some substantial injury by reason of the act of which 
he complains, The Court will not interfere unless it is,proved that injury has accrued 
to the plaintiff by reason of the erection of the building and that he took reasonable 
steps in time to prevent the erection, 

Acqulescence is quiescence under such circumstances as that assent may 
be regsonably fnferred from it and is no more than an instance of the law 
of estoppel by words or by conduct; in other words, acquiescence does 
fot mean simply an active, intelligent consent, but may be implied, if a 
‘person is content not to oppose irregular acts which he knows are being 





done. Ananda Chandra Sen v. Parbati Nath Sen > 198 
, See Bengal Tenancy Act ae a we «188 
em, I Ses Mahomedan Law, minor “ee uae ve 7 485 


Second Appeal—Code of Civil Procedure (XIV of 1882). Seo, 584—Omission to 
decide a material issus, ground of Second appoal—Issue as to limitation, 
importance of. 

Where the first Court dismissed a suit on one of the issues, viz., that of title, 
observing that it was not neceasary to decide the other issues, one of which was an 
issue as to limitation, and the second Court decreed the suit by reversing the finding 
of the first Court on the issue of title, but omitted to record a finding on the issue of 
limitation, 

Held, that the case must be remanded to the lower appellate Courte for 
findings on the remaining issues, Kailash Chandra Kundu v. Kunja 


Behari Goswami ... 86. 


Separate sentences—Jndian Penal Code (Act XLV of 1860), Secs, 71, 848, 362— 

Separate sentences, not illegal wnder what circumstances, 

Where the petitioners are convicted under sections 352 and 342, Indian Penal 
Code and sentenced separately for each of the offences, the acts found against them 
being that they selzed, dragged and pushed the complainant to a certain place in order 
to punish him, : 

Held, that what the petitioners have been punished for is te whole series of aots 
and that series of acts’ comes within the definition both of wrongful confinement 
and of using criminal force, and accordingly the case falls within iheseecand paragraph: 
of Bec. 11 of he [ntie bea i ` 
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_ Separate sentences,—(Contd.) 


Held further, that the infliction d& separate punishments is not in 
violation of the law, provided that the aggregate punishment awarded is not 
in excess of what the Court could inflict for either of the offences, Fakira ' 








Khan v. The King Emperor on 90 
Separate guit, See Surety, liability of . as. ms tif 311 
—_—— , See Mortgage decree, srecutin wee ive ae 578 
Several Rup Hion thon for new trial, See New trial _ ois a 46 
Shebait, Suit by, Se Limitation Act, Sch, II, Art, 95 vat aes 472 
Signature by mortgagor, what constitutes good, Ses Mortgage deed... 41 
Slander, See Defamation... ae u. 388, 390 
Small Cause Court, Jurisdiction, See Suit for rent we ee 402 
Special damage, See Defamation ‘ite ASI 3% .. 888, 390 
Specific performance, See Suit for land p Se J: sei 238 
ee —, See Contract a Şe ies a 481 
Specific Relief Act, (1 of 187) Sec, 30, See Suit to recover ae 
of land... a Sse ‘. i 162 
Statement by a boy, value of, Se Fraudulent substitution ... ae 181 
Stay of execution, Ses Privy Council Appeals ss Ass 101 
Step i in ald of execution, See Mortgage decree, execution... "e H 
Stridhana, succession to, See Hindu Law, Inheritance oo es 9 
Sub-mortgage, See Equitable mortgage i 5 i 402 


Subordinate Courts, jurisdiction, Ses Legal Practitioners Act, re 18, 14 229 


Subordinate Magistrate, ere a See Criminal Procedure Code, 
Bec. 145 ” ve ove wee 418 


Subrogation, Sea Mortgage, payment by stranger... w T 121 
Substitution, application for—Civil Procedure Qode (Aot XIV of 1888), Beos. 
562, 363, 368, 582—Suit, right of—Declaratory suit, limitation,—Limitativn Act, 
Seo, 23, Soh. IT, Arts, 120, 144, 178—Land Registration Act (VII (B, 0.) of 

1876) Seos, 56, 89—Dispossession, 

A, B and `C, members of a joint Hindu Mitakshara family applied for registration 
of their names under the Land Registration Act. The application was opposed and 
refused in 1883. In 1894, they sued’ for declaration of title and obtained a decree, 
During the pendency of the appeal against such decree A died, “and more than six 
months after, the appellant applied to have B and C noted as legal representatives 
who had taken the estate by survivorship. 

Held, (i) that the application for substitution was governed by section 362, 
Givil Procedure Code, and not section 368. Section 362 is not limited in its applica- 
tion to cases in which the right of~suit survives against the surviving defendants by 
reason of some circumstance antecedent to the suit, 

Gi) That Art. 178, Sch. II of the Limitation Act presoribes the period of limita- 
tion applicable to an application for substitution, when upon the death of one 
respondent, the rigät of appeal survives against the remaining respondents alone, 

(iii) That the period of limitation applicable to a anit for declaration of title is 
six. -years -frog the date when the. lo right to sue accyues uúder Art 120, Sch. JH of the 
Limitation Act,- x 
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Substitution, application for,—(Contd). 

Section 23 ot the Limitation Act has no application to such a case. 

(iv) The rejection of an application for registration under the Land 
Reglatration Act does not necessarily constitut® dispossession so as to entitle 
the defeated party to maintain a suit for récovery of possession ; the effect 
of the order may be merely to entitle the party to sue for declaration of his 


title. Shyamanand Das v. Raj Narain Das  .. on we 568 
Substitution of heir, fraudulent, See fraudulent substitution e 181 
—_—________, Ses Pauper y a T ov 234 
Succession Act, Seo. 187, Ses Letters of Administration ... 623 

. ‘Such debt and liabilities,’ meaning of, Ses Ohota Nagpur Encumbered 
Estates Act „e soe, e 238 
i Suit for contribution, See Mortgage ae sohtribetioi ye See 79 
+——, right of, See Substitution, application for tie tee see 568 
—, where to lie, See Suit for land ‘ae ; ise 288 
—— to set aside adoption, See Limitation Act, Sch. ty, Art. 129 tee 405 


Suit for land—Khas-possession of land, suit for, by co-owner in symbolical possession 
—Ecclusice possession by other co-sharers, whether adverse—Oause of action— 
esre profits. 

Where a plaintiff after obtaining symbolical possession of a 10 anna share of 

‘some ldm, which was in the actual possession of other co-sharera, took no steps for 

-obtaining actual possession or a partition, but brought a sult for joint-possession with 

his*co-sharers and for mesne-profits ; 
` Held, that there being no subsequent dispossession of the plaintiff, the 

possession of the other co-sharers was not adverse to that of the plaintiff; 
consequently, no suit for joint possession would lie; but that’ the plaintiff 
was entitled to her share of the profits which the defendants received from 
the land. Amba Debya v. Jnanoda Sundari ... Si re 254 


_ Buit_for Jand—Specifie perfor mance—Agreement to lease—Swit by purchaser— 


Jurisdiction. 


A suit for the specific performance of an agreement to, grant a petni | 
lease and for possession of the land covered by the lease is maintainable in 
the Court of the Subordinate Judge, within the local limits of whose 
jurisdiction a portion of the land, that might be covered by the lease, lies. 

Jagadis Chandra Deo Dhabal r. Satrughan Deq 


Dhabal .. 288 
Suit for legacy, See Letters of Administration... ee e, 523 
Suit for money, See Loan. = os oes 510 
Suit for offering, Sse Civil Procedure- Code, Bec 11 bo bes a 469 
Suit for possession, See Burden of proof sei aoe TN 548 
a - of land, See Estoppel sa ve ne 22 








Suit for rent—Provincial Small Cause Courts Aot (IX of 1887) Sok, IT, Art. (8) 
—Jurisdiction—Indian, Evidence Act (I of 1872) Beo, 92—Oral evidence, 
admissibility of. ° ; 
A suit against the defendants who had executed a bond in favour of the plaintiff, 

undertaking to pay a debt due from their landlord, is not a suit-for renk ang is theres 

fore cognizable by s Court of Small Causes. EPEN EE 
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Suit for rent,—(Contd). K 
When the terms of a bond are clear gnd ambiguous, parol evidence is not 
adinlasible to show that it was an assignment of future rent. Hridoy Nath 
° Poddar v. Joyram Mahto ... 402 


Suit on a kistibandi. bond, given for ‘arrears of rent, if a sult for 
rent, See Instalment bond Sey: sa iai ive 219 


Suit to recover possession of land—<Arbditration award, not filed in Court, nor 
enforeed—Award, valid, effect of—Merger of original title—Limitation Act 
(XV of 1877), Sok. LE, Arts. 113, 120, 178—Bpecific Relief Act (LI of 1877), 
Beo. 80-—Contract, if award is—Cicil Prooedure Oode (Act XIV of 1882), 
Beo, 525. 


A sult for possession of immovable property on declaration of plaintiffs’ Tight 
thereto, on the basis of their purchase of the same, or in the alternative, on the 
basis of an award made by an arbitrator appointed by the parties, cannot be regarded 
as a suit for the specific performance of a contract within the meaning of Art, 113 of 
the Second Schednle of the Limitation Act, 


` Sach a suit cannot be regarded as an application for a snit to enforce an award 
and neither Art. 178 nor Art. 120 of the Second Schedule of the Limitation Act is 
applicable to it, 


If an award is valid, it is operative even though nelther party has seught to 


enforce it either by a regular suit or by an application under section 525 of the Gode 
of Civil Procedure. : 


Per Rampini, J.—Such a suit is governed by Art, 144 of the Second Schedule of 


the Limitation Act and may he brought within twelve years from the date of 
the award, 


Per Mookerjee, J.—Such a suit is governed by either Art, 142 or Art. 144 of the 
Second Schedule of the Limitation Act. 


Por Mookerjes, J—A valid award operates to merge and extinguish all 
claims embraced in the submission and after it has been made, the sub- 
mission and award furnish the only basis by which the rights of the parties 
can be determined and constitute a bar to any action on the original demand. ~ 
lt possesses all the elements of vitality even though it has not been formally 
enforced and it may be relied upon in a litigation between the parties 
relating to the same subject matter, and it is binding upon the parties as 
embodying fin adjudication of their rights. _ Bhajahari Saha Banikya 
; v. Behary Lal Basak .. 163 


Suits Valuation Act, Sec. 11, Bes Partition Suit casi se 609 
Surety, execution against, Sse Surety, liability of . sii iis 811 
Surety bond, See Surety, liability of ... is ee es 311 


Surety, lability of—Aureties, execution agninst—Surety-bond—Agrasment to pay 
debt of jxdgement-debtor—Remedy of deores-holder—Separate suit—Hweoution, 
levy of —Hquitable estoppel— Waiter, 


Where in execngion of a decree the judgment-debtor was arrested and brought 
before the Court and some sureties for the judgment-debtor put in a surety-bond 
covenanting toepay the money to the decres-holder in the event of ihe judgment- 
” debtor ngt paying it within a given time and agreed that, in default, the decree-holder 
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Surety, liability of, Contd), i 
woud be at liberty to realize the money by. ‘auction-sale of their immovable and 
movable property and by arrest; and when the decree-holder sought to execnte his 
decree against his sureties, they came in anê applied for and obtained time to pay in - 
the. money, which, however, they failed to do, and the decree-holder again applied for 
execution of his decree against the sureties, 

Held, that strictly speaking the decree-holder could not realize the money from 

the sureties by levying execution but that a suit wonld have, in: an ordinary case of 
the kind, to be brought for the realization of the same. | 


That the sureties having by their actsand condact waived their right to oppose 
~ the levying of the debt by execution they were estopped from saying that the execution 
could not be levied against them. 


The Court before which execution was applied for against the sureties 
had general jurisdiciton over the subject-matter, aud through the proper 
course of the decree-holder was to institute a separate suit to enforce his 
remedies against the sureties, still having regard to the agreement that was 
come to and the conduct of the sureties in the previous proceedings, it ought 
to be taken that they waived their right of insisting upon such separate suit 





being brought against them, Kamisnddi Patari v. Fauzdar Khan se.. 311 
Suspicion, See Penal Code, Sec. 193... os wees ws 558 
Symbolical possession, See Suit for land as F dss 254 
—— t, See Criminal Procedure Code, Sec. 145 be 562 
Tenancy Act, Sec, 29, See Evidence Act, Bec, 91 sid TA 820 
Tenant from year to year, See Regulation XI of 1825, Bec. 4 w= * «C68 
Title, mere execution of deed, if passes, See Estoppel sxe Bids 22- 
» question of, See Land Acquisition Act an . we 256 

—— to land, whether ‘passes by admission when the statute requires a 
deed, See Estoppel we uae we ss u 22 


Trade-mark, counterfeit, resamblanoe, intentional or aocidental—Eapert-eridence, if 
admissible—Malica in law, not syfficient—Malice in fact to be proved—See 
Customs Act (VIII of 1878)—Merchandiso Marks Act (IV of 1889), Beo. 19 (a)— ` 
Collector of Customs, power to make enquiry—Detention of goods by Collector— 
Documents, tendered de-bene-esse— Witness, rgfrerhing memory by document, 
efect of. 


A counterfeit trade-mark may-be defined as a trade-mark which is either designed 
and used with the intention of deceiving or which, by reason of its resemblance to ' 
another pre-existing and already established mark, is calculated to deceive, apart from 
any dishonest intention., 


It lies upon the plaintiff to establish affirmatively that the marks of resemblance 
were accidental and not designed. 


If the plaintiff, having the opportunity, deliberately abstains from showing that 
the resemblance adopted by him was accidental and innocent, it necessarily followa 
that it was the result and ontcome of deliberate design and intention. If the Court, 
on the facts before it, must presume that the resemblance is not accidental but 
intentional and designed, then the imitation must have been designed with the object . 
of deceiving. If the object was to deceive, then the Court will presume as against the 
wrong-doer, that the means employed to cause deception, were caleplated to effect 
that purpose, This is the effect of the ruling in John Smidt v. Reddaway. 


. 
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` Trade E A . 

It is only if the fraudulent design is negatived, that it becomes material to enquire 
whether the resemblance between the®two combinations of marks, was calculated to 
deceive. A 


Evidence of experts or men in the trade cannot be given to show whether or not 


“a combination is such as is calculated to deceive the purchaser, It is a question 


entirely for the Judge. Evidence of facts, which may assist the Judge to come to a 


“conclusion whether one mark is a colourable imitation of another may be given. 


Malice in law is not sufficient i. a, it is not sufficient to show that the mark or 
combination of the plaintiff was falsely charged as a colourable imitation without 
legal justification or excuse. Malice in fact must be proved, 


The provisions of the Sea Oustoms Act (VIII of 1878) rs amended by the 
Merchandise Marks Act (IV of 1889), make it quite clear that the Collector had no 
power to deal with the question raised by the defendants, when once it became 
apparent that the plaintiff desired to contest the defendants’ claim, It was his duty 
then to hare held his hand and have obtained the goods on being properly indemnified, 
until the question was properly disposed of in a compefent Civil Court. 


The enquiry which the Collector of Customs is to make under section 19 of the 
Act must necessarily be of a most limited character, for the Act does not empower 
him to sammon witnesses or to take evidence. Documents tendered in an examination 
de-bone-esse are not reqhired to be tendered again during the hearing. 

Where a witness during cross-examination is asked to refresh his memory ® 
by referring to a privileged document, he may be told that, the consequence 
of his so referring to the document, would be to allow the other side to have 
a look at the document. Nemi Chand v, Wallace ds 268 
Transfer of Property Act, Secs. 3, 4, 123—G@ift—Registration Act (IIT of 1877), 

See. 35—Donor, death of, before registration—Megistration by representative, 

deoree—Representatice of deceased donor. 

Bection 123 of the Transfer of Property Act is, by virtue of section 4 of the Act, 
to be read as supplemental to the Indian Registration Act, and the expression 
“registered instrument,” in section 123 of the Transfer of Property Act, means an 
instrument registered in accordance with the provisions of the Indian Registration 
Act, and does not mean one registered by the donor himself. 


Where a Hindu executed a deed of gift in favour of hin wife, and it was registered 
after his death, at the inatance of the widow and on her admission, she being his 


representative, 


Held,:that the deed was a registered instrument within the meaning of section 123 
of the Transfer of Property Aot and conferred a valid title on the donee, 

_Where the widow of a deceased person would have been, if she bad 
applied, entitled to Letters of Administration to his estate, prima facie, she b 
would be his representative, and ske would be the ‘representative’ of the 
deceased executant within the meaning of section 35 of the Registration Act, 
even if she was the donee under the deed, and would be entitled to appear 
before the registering officer, and admit the execution of the deed as such 
representative, 80 ast to render its registration valid and effectual. Bhabatosh 

Banerjee v. Soleman ... 340 


Seos. 3, 58, 59,67, See Equitable mortgage 102 





—— 
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Transfer of Property Act, Sec, 39—' With the intention of defeating suoh right, 
meaning of—Right to maintenance— Charge. 

The words “with the intention of defeating such right” in section’89 of the 
Transfer of Property, Act involve the idea of? fraudulent intention to deprive the 
-maintenance-holder of her right and of bad faith in the transaction. 

Where there is no specifie charge for maintenance upon the property sold, 
the case does not come within the scope of section 89, merely because the 
effect of the transaction is to deprive the maintenance-holder of her right 
to realize her maintenance from the particular property. Digambari Debi 

v. Dhan Kumari Debi fi 476 
= , Sec. 59, Ses Mortgage deed... ss 41 


Transfer of Property Act, Sec. 82—Purchase of the mortgage-deares by the 
holder of the interest of one, of the mortyagors, effect Aaa of the 
nortgage-debt in proportion. 








Where‘ the holder of the interest of one of the mortgagors in one of several 
mortgaged properties, subsequently purchases the whole mortgage-decree, the mortgage 
is eatisfied to the extent of the proportion of the value of the morigaged property 
purchased by him to the value of all the properties mortgaged. 


Wherever there is a confluence of the estates of the mortgagor and the 

mortgagee in the same person, the mortgage-debt' is extinguished in propor- 

tion to the extent of the mortgaged property neqnired by the mortgagee, 

and the mortgagee or his assignee can only recover the balance of the 

moytgage-debt from the other properties mortgaged. Harendra Kumar 
Guha v. Dindayal Saha i 195 


Transfer of Property Act, Secs. 82, 89,—Order absolute—Notioe — Contrtbation 
—Purohase by mortgagee.” 
No notice is necessary to be given to the mortgagor before an order aante for 
sale is made under Sea, 89 of the Transfer of Property Act. 


Where certain properties along with others are subject to two mortgages 
in favour of the same person, and the mortgagee has purchased and obtained 
possession of such properties in a sale in execution of his decree on the first 
‘mortgage, such propertics are liable to contribute to the discharge of the 
second mortgage-debt, and when a decree is obtained upon the second ' 
mortgage and sought to be executed, there must be a deduction from the 
amount of the second decree of the sum payable as such contribution, 














Mahomed Taki Reza v. W. A. Thomas ti by 817 
— ———, Secs. 95 Ses Mortgage decree, 
Contribution ... ee a ite is "9 
— ——, Sec. 86, See Moran by conditional i 
Bale vee í m was Aes “688 
i a ea Sec. 90, See iite decree, execution 141 
——————--~-~, Bec. 90, Ses Mortgage bond, Contri- 
~ bution oe ove ae ie 246 
a cent Soe 100, ‘Sea Inatalment bond wee 219 
Trespasser, Seo Landlord and Tenant ... bes -0 Bas 306 
Unchastity, imputation of, Se Defamation vis ae ve 888, 890 


Undue influence, Sæ Court of Wards aoe a7 Eia 1 


Vou IVJ , INDEX OF CASES, 

User of water, Seo Riparian rights ..., Les ere i 
Validity of contract, See Contract ... Ss os a 
——-—— of conveyance, See Conveyance oe sis ; 
-———-— of dedication, Ses, Dedication of land abe fe 


——-———- of mortgage, See Mortgage A 
_——-—— of registration, 8s Transfer of Property PA Sees, 3, 4, 1238 —Ctw 


840 


Validity of decree—Cicit Procedure Code (XIV of 1882), See. 844—~—eecution of 


deorer, scope af. 
No question topching the validity ofa decree can be raised in the course 
of procéedings in execution of that decree, Rashbehari Singh v. Thakur 
Joynanda Singh 
Valuation of land, sists of, See Dedigation of land 
of suit, Sce Partition Suit .,, ids ane 
Variation when material, See Riparian rights ies es 





_ Waiver, Ses Surety, liability of PA $ 
Wakf, See Mahomedan Law, Wak? qa ER 
Ward of Court, See Majority, attainment of a 
Warrant of arrest, See Arrest i i xi 


Water course, obstruction of, See Riparian rights bee 

Will, See Civil Procedure Code, Secs. 18, 43 hes f üe 

——-, See Letters of Administration vis 

“With the intention of ee such ita ? meaning of, ‘Bee Transfer 
of Property Act, Sec. 39. oo 
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- FOLLOWING MISAPPROPRIATED PROPERTY 
re INTO ITS PRODUCT 


If a trustee wrongfully sells the trust-res or exchanges it 


' for other property, the cestui gue trust may charge him asa 


constructive trustee of the money or newly acquired property, 
‘or of any subsequent product of either ; or, if he prefers, he 
may enforce an equitable lien to the amount of the misappro- 
priation upon any property in the hands of the wrong-doer, 
. which is the traceable product of the original trust-res. If, at 
‘the time of relief given, the new property is worth less than 
the original trust-res, the cestui que trusi after exhausting his 
lien, will have-a personal claim against the trustee for the differe 
ence. If the new property is worth as much as or more than 
the original trust-res, the enforcement of the constructive trust 


‘ .or -of the equitable lien will be a full satisfaction of all claims 


founded on the breach of the express trust. When the value 
of the new property exceeds that of the original trust, the 


- -cestui gue trust, by enforcing the constructive trust, makes a 
- profit by the trustee’s breach of the express trust, and this 


profit may be very large, as when the trust fund is invested in 
` land or corporate shares which advance rapidly, or, to put the 
‘most conspicuous instance of great profit, when the trustee 
_invests. trust money in taking out a policy of life insurance 
which becomes payable Soon aftérwards by the death of the 


„insured. The cestui que trust takes the whole of the insurance 


money, although ten times as much as tbe trust money mis- 
appropriated. This excess above full compensation is not given 
to the cestur gue trust by reason of any merit on his part. It 


_ comes to him as a mere windfall. Public policy demands that the 


‘faithless trustee should not retain any advantage derived from his 
breach of trust. Hence the wholesome rule that «whatever a 
trustee loses in the misuse of the trust fund he loses for himself, 
“and whatever hg wins, H@ wins for the beneficiary. 


* Reprinted from Harvard Law Review, Vol, XIX No. 7 [May, 1906] 
pp. 511—622. , The elaborate footnotes are omitted, Ed, 
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If this rule is to be applied consistently, it follows that if a 
trustee buys property partly with his own money and partly 
with trust money, the cestui que trust is entitled to that propor- 
tion of the property bought Svhich the trust money used bears 
to the entire purchase money. The authorities are numerous to 
this effect, although in several of them this result was assumed as 
a matter of course without argument. But in two States, Massa- 
chusetts and Ohio, the cestuz gue trust is allowed only a lien upon 
the new property to secure the amount of the misused trust fund. 

In several other cases the remedy given was that of a lien. 
But in these cases the question of an alternative right to a 
proportionate part of the new property was not raised by the 
counsel nor considered by the Court. In truth, the cestui gue 
trust should be given the option of a proportional part of the 
new property ora lien upon it, as may be most for his advantage. 
If the new property appreciates, it will be for his interest to 
claim a proportionate share of it. If it depreciates, he will 
naturally prefer to claim a lien upon it to the extent of the 
misused trust money. In two States, New Jersey and Pennsyl- 
Yania, a trustee, who makes a purchase partly with his own 
money and partly with a trust fund, is treated with extreme 
severity. In New Jersey he loses not only the share of profit 
attributable to the trust money, but also that due to his own 
money, the cestui gue trust being entitled to the whole of the 
new property, subject to alien in favor of the trustee to the 
amount of his own contribution. In Pennsylvania, if the product 
of the joint funds is in the form of shares in different companies, 
some of which have appreciated, while others have depreciated, 
the cestui gue trust may take his proportion of the purchase from 
the shares which have proved the most profitable. i 

The principles thus far considered apply to all fiduciaries, 
not`only to trustees, who have the legal title ‘to ¡the mis- 
appropriated property, but to bailees, guardians, and the like, 
who have possession, but not title. Although in afew early 
American cases the Courts declined to permit the owner of 
property to recover its product, as a constructive trust, if the 
misappropriation was by any person other than a fiduciary, it is 
now well settled that one who has been deprived of his property 
by fraud, by theft, or by any wrongful conversion, may charge 
the fraudulent vendee, the thief, or other wrongful converter 
as a constructive trustee of any property receifed in exchange 
for the misappropriated property. 


. 
N 
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At one time an action for money had and received was not 
allowed against a converter for th® proceeds of the sale of the 
converted chattel. But this doctrige was overruled two centuries 
ago. There seems to be no good reason why one who has 
disseised another of his land and sold it, should not:be similarly 
liable to the disseisee for the proceeds of the sale in action for 
money had and received. But the right to such an action was 
denied in Massachusetts in 1843. Nor has the writer discovered 
any decision to the contrary. This Massachusetts decision, it is 
submitted, should not be followed. But be that as it may, it is 
believed that the Courts of equity will not hesitate to givea 
disseisee the benefit of any property acquired by the disseisor in 
exchange for the land of the disseisee. Accordingly, the rule 
as to the following misappropriated property into its product in 
the hands of the wrong-doer may be formulated as follows: If 
property of any kind is misappropriated in any manner by one 
who knows it to belong, either at law or in equity, to another,. 
the true owner may charge the wrong-doer as a constructive 
trustee of any property in his hands, which is the traceable ° 
product of the misappropriated res, or, if he prefers, he may 
enforce an equitable lien upon this traceable product to the 
extent of the value of the misappropriated res. 

` If the misappropriated res, or its product, has been trans- 
ferred by the wrong-doer, the rights of the defrauded owner to 
assert a trust or lien against the transferee will vary accordingly 
as the latter isa mala fide transferee, a bond fide donee, or a 
bond fide purchaser. 

The mala fide transferee, obviously, is in the same case as the ` 
original wrong-doer. If he gets the legal title from the wrong- 
doer he will hold it as the wrongdoer held it. If he gets merely 
the possession from a thief or other converter, he is himself a 
converter 4nd becomes a trustee of any property which he may 
receive in exchange for the converted res. 

The dod fide donee may or may not acquire the legal title 
to the res conveyed to him by the wrong-doer. If he gets the 
title, its acquisition, it is true, is honest ; ‘but its retention, after 
knowledge of his grantor’s wrong in conveying it, would be 
dishonest, for he, a volunteer, would thereby enrich himself at 
the expense of the defrauded cestuz gue trust. From the moment 
of his discovery ef his grantor’s fraud, therefore, the bond fide 
donee is in the same position as to the ves in his hands as if he 
had at that mement acquired the property mala fide. 
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If, however, the oná fide donee should dispose of the 
property before discovering his*grantor’s fraud, he is not account- 
able for its value to the cessi que trust. Not at common law, 
for he has committed no legal tort in dealing with property 
which by the common law was his own. Not in equity, for he 
bas committed no equitable wrong in parting with a legal title 
which he believed to be free from any equitable incumbrance. 
If his transfer was gratuitous, he is not liable in any way to the 
defrauded cestui gue“trust. If, however, his transfer was for value 
received, the situation is changed. If he keeps the value 
received he, a volunteer, is making a positive gain at the expense 
of the cestut gue trust. He must, therefore, either sutrender the 
value received or account to the cestus gue trust for the value of 
the misappropriated trust-res. But he should have the option 
of doing the one or the other. If the value received was less 
than the value of the res transferred by him, or if the newly 
acquired property has depreciated below the value of that res, 
the donee does all that can, in justice, be required of him by 

* giving up what he received in exchange for his transfer. He has 
acted honestly and makes no profit. If, on the other hand, the 
newly acquired property appreciates, and the donee prefers to 
give the cestus the value of the misappropriated res, the latter 
having received full compensation for what was taken from him 
cannot rightfully demand more. The donee, it is true, may in 
this case, profit by the misconduct of the wrongdoer. But the 
retention of this profit by the dond fide donee is not forbidden 
by the principle of public policy which is properly invoked 
against the mala fide grantee of the wrongdoer. Even if the 
innocent donee cannot make reparation in value, because of his 
insolvency, he ought not to be obliged to give up to the 
defrauded cestut gue trust the whole of the newly acquired 
property if that is worth more than the misappropriated trust- 
res, Full justice will be done if the cestus que trust is given a 
lien upon the newly acquired property to the extent of the value 
of the original trust-res. The surplus should go to the general 
creditors of the insolvent donee. 

If the oná fide donee does not acquire the title to the 
misappropriated res, as when he receives it from a thief or other 
converter, he is himself, although morally innocent, guilty of a 
conversion, and must either surrender the copverted chattel to 
the true owner or make reparation in value. Furthermore, if 
after discovering the title of the true owner; he should transfer 
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the converted res in exchange for other property, he would be 
chargeable as a constructive teustee .of the newly acquired 
property for the benefit of the trye owner. Is he also chargeable 
as a constructive trustee, if his transfer was before his discovery 
of the tort of his transferor? There seems to be no decision 
upon this point. It is conceived, however, that equity should not 
create a constructive trust in this case, if the morally innocent 
donee is able and willing to make reparation in value for his 
technical tort. Even his insolvency should not give the defrauded 
owner more than a lien upon the newly acquired property, if its 
value exceeds that of the converted res, for compensation should 
be the limit of recovery for a tort, if the defendant acted in good 
- faith. 

If a bond fide donee of a thief or other converter may keep the 
product of the converted res, in case he is ready to pay the value 
of the latter to the true owner, doné fide purchaser from the wrong- 
doer must have the same privilege. And there is authority to this 
effect. In the well-considered case, Dixon v. Caldwell, 15 Oh. 
St. 412, a military bounty warrant for 160 acres was stolgn 
from the plaintiff, and, after the thief had forged the plaintiff’s 
indorsement, sold to the defendant, a purchaser for value without 
notice of the theft or forgery. The defendant then surrendered 
the warrant to the government and obtained a patent vesting in 
him the title to 160 acres of land. The plaintiff sought to charge 
the defendant as a constructive trustee of this land, but his bill 
was dismissed, the Court being of the opinion that the plaintiff's 
remedy by an action at law for the conversion of the certificate 
was adequate and that it would be inequitable to deprive the 
bond fide purchaser of his legal title to the land. If the bond fide 

“purchaser is unable, because of insolvency, to make reparation 
in value for his conversion, he like the dond fide donee under 
similar} circumstances, should hold the newly acquired property 
subject to a lien in favour of the owner of the converted res to 
the extent of the value of the latter. 

It follows from the Ohio decision, that, if the defendant, 
instead of exchanging the warrant for the patent to the land, 
had sold it, he would not have been liable to the plaintiff in an 
action of assumpsit for money had and received. There are, 
however, several decisions to the contrary. But, it should be 
observed, nothing turned in these cases upon the form of action, . 
since the amount recoverable was practically the same whether the 
action wag assumpsit for money had and received, or trover for 
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the value of the converted warrant. A case may be put, however, 
in which the defendant would be unfairly prejudiced, if the 
action of assumpsit for the pypceeds of the sale were allowed. 
Suppose the defendant’to have bought the warrant July 1, 1899, 
and to have sold it June 1, 1905. If actions of tort and contract 
are barred in six years, the plaintiff’s action for conversion would be 
barred after July 1, 1905, but if he may also charge the defendant 
for the proceeds of the sale on June 1, 1905, that action would 
not be barred until June 1, 1911. It is submitted that the bond 
Jide purchaser should not be subjected to the hardship of this 
prolonged liability. 

It is hardly necessary to add that, if the bond fide purchaser 
acquired from the wrong-doer the title to the misappropriated 
property, he will hold it free and clear from all equitable claims 
of the defrauded cestus gue trust, who must look to his faithless 
trustee alone for relief. j 

It has been assumed thus far that it was possible to find in 
the hands of the wrong-doer, the mala fide grantee, the bond 
fide donee or bond fide purchaser, some specific property which 
was unmistakeably the product of the original misappropriated 
res, But, in truth, the bulk of the litigation upon this subject 
has grown out of the difficulty of finding the traceable product 
of the misappropriated property. If the misappropriation is a 
sale and the proceeds are invested in the purchase of a tract of 
land, or a jewel or ina bond, or note, or are deposited in a 
bank to the credit of the depositor, the case is simple. The 
wrong-doer is clearly a constructive trustee of the land, jewel, 
bond, note or.claim against the bank. Suppose, however, that 
the proceeds of the sale are roo gold eagles, and that these 
coins, which are obviously held in trust for the victim of the 
misappropriation, are put into a bag by the wrong-doer with 100 
gold eagles of his own. It is impossible. to identify the trust 
coins. Has the trust, therefore, disappeared? No. Since one 
gold eagle is just like another, the defrauded cestu gue trust may 
say one half of the 200 gold eagles in the bag is held in trust 
for him, while the other half belongs to the wrong-doer, 
Suppose, now, that the wrong-doer spends 50 of the gold eagles 
for his own benefit. Is the cestus’s claim reduced to 75 or is 
he still entitled to 100 of the 150 gold eagles remaining? It is 
well settled that he has the right to 100. Thig result is com- 
monly explained by saying that the wrong-doer must be 
presumed to have intended to use his own share of the mixed 
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fund, rather than the share of the gestut gue trust. This is, of 
, course, a pure fiction. A thief isnot likely to manifest such con- 
sideration for the victim of his theft. Furthermore, even if it 
could-be proved that the thief actually intended to spend the 
cestut gue trust's share first, the result would be the same. The 
cestut que trust would still be entitled to his 100 gold eagles. The 
true explanation, it is submitted, is this. The cestui que trust 
has-an option, the moment the coins’ are.mixed in the bag, 
to claim either a moiety of the coins, or acharge upon the 
whole to the amount of the coins originally held in trust for 
him, that is, roo. On this theory so long as 100 gold eagles 
remain in the bag, the cestni gue trust is safe. But if the 
wrong-doer should spend 150 of the coins, the charge would 
be only upon the 5o remaining, even though the wrong-doer 
should afterwards put 50 coins in the bag. ; 

The same reasoning applies to the case in which the wrong- 
doer deposits trust funds together with money of his own ina 
bank. If, for example, he deposits $ 1,000 of trust, funds and 
$ 1,000 of his own, the cestut gue trust may at his election hold 
the wrong-doer as a trustee of a moiety of the $ 2000 claim 
against the bank, or he may enforce a charge upon the claim 
to the amount of $ 1000, and this charge or lien will fully 
protect the cestu gue trust so long as the amount to the credit 
of the wrong-doer does not drop below $ 1000, no matter how 
many checks are drawn upon the bank and regardless of fresh 
deposits. Butif the deposit account falls, at any time, below 
$ 1,000, or is all drawn out, the security of the cestud gue trust 

“diminishes fro tanto in the one case and vanishes in the other 
case. Nor will the security be increased or reappear, by reason 
of subsequent deposits of his own money by the wrong-doer. 

Let us suppose again that the wrong-doer after depositing 
$ 1,000 of the trust money with $ 1,000 of his own, draws out 
$ 1,000 with which he buys shares in a company or other pro- 
perty which remains in his hands. The cestui gue trust may 
charge the wrong-doer as a trustee of a moiety of the remaining 
claim against the bank for $ 1,000 and also of a moiety of the 
shares or other property bought with the $ 1,000 drawn out. It 
seems clear that he also have aright to enforce a lien for the 
$ 1,000 upon both the remaining deposit and the shares or other 
newly bought property, if he finds it for his interest to do so. 
In New Jersey, ‘however, the Court, invoking the fiction that 
the wrong-doer, in drawing on the mixed deposit account, must 
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be presumed to draw out his own money first, would give to the 
cestui que trust in the case supposed no claim upon the shares 
or other newly bought property. 

There is another class of cases illustrating the confusion of 
funds. A bank receives money on general deposit, knowing that 
it has no right to receive it, eithér because of its known insol- 
vency or because the depositor is an official who is prohibited 
by law from so depositifig the money he holds as an official. 
The bank fails soon afterwards, having in the meantime received 
and paid out divers sums of money. The money-wrongfully 
received was mixed, of course, with the other money of the 
bank. Must the depositor, or the body which he represents, 
come in with the general creditors, or is he entitled to a 
preference? The answer depends upon the amount of money 
continuously in the bank from the time of the bank’s wrongful 
receipt of the deposit. The moment the $1,000 was mixed 
with the other money of the bank, the depositor became cestui 
gue trust of that proportion of all the money then in the bank, 
which $ 1,000 bore to the. total money, or he might claim a 
fien to the amount of $ 1,000 upon all the money in the bank. 

» Ifthe total amonut of money in the bank was continuously from 
the moment of the deposit, up to the time the bank closed its 
doors, equal to or more than $1,000, the depositor would be 
paid in full. If at any time the total amount dropped below 
$1,000, the depositor's security would be reduced pro tanto, 
and would not be increased by any subsequent receipt of money 
of its own. The mixing of. the depositor’s money and the bank’s 
money in the vaults of the bank is not distinguished from the 
mixing by the wrongdoer who puts his own gold eagles with 
those of another in a bag, or, as in Kirby v. Wilson, 98 Ill. 240, 
in his pockets. 

Let us now suppose that the misappropriated 3s cannot 
be traced into any specific land, chattels, bank deposit, or into 
the money in a bank, but that the Court is convinced that the 
fund for distribution among the creditors of the wrong-doer is 
larger than it would have been but for the misappropriation. 
Should the victim of the misappropriation come in ahead of the 
general creditors? Obviously he cannot establish any trust or 
lien for want of any specific res. But in justice he should be 

petreated as a preferred creditor as to the excess of the actual 
fund for distribution above what it would have Been if the mis- 
appropriation had not been made. The general creditors should 
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not make a profit by their debtor’s rhisuse of another's property 
and at the expense of the defrauded owner. There seems to be 
no decision on this point. But this is not surprising, for in 
practice it will be extremely difficuft to prove the excess in the 
fund for distribution without tracing the misappropriated res 
into some specific product. 

In a few jurisdictions the true owner is given a preference 
over the general creditors of the wrongdoer upon the mere 
proof that the latter had the benefit of the misappropriated res, 
even though it is impossible to prove that the fund for distri- 
bution among „the general creditors is, at the time of the 
preference allowed, larger than it would have been but for the 
misappropriation. But the allowance of a preference under 
such conditions is unjust to the general creditors. Ifthe product 
of the true owner's res is still traceable in the assets of the 
wrong-doer, in the form of land, chattels, a bank deposit, or the 
money of a bank, its surrender to the true owner is eminently 
just. The creditors are left just where they would be if there 
had been no misappropriation. If the true owner’s res was used 
in paying one of the creditors, the true owner may fairly claim*® 
to be subrogated to that creditor's claim, in which case, also, the 
dividends of the other creditors would not be affected by the 
misappropriation. The same result is reached, if without subro- 
gation, the true owner is allowed to prove ratably with the other 
creditors. But to go further and give the true owner a prefer- 
ence over all the general creditors means an unfair reduction of 
the dividend of the other creditors. If the true owner’s res“ 
has been squandered, the dividends of the other creditors must 
be less because of the right of the true owner to prove his claim. 
But here, too, it would be gross injustice to pay the true owner 
in full, and thereby diminish still further the dividend of the 
general crqditors. The authorities are nearly unanimous against 
this unjust preference. 
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Putni Sale—Withdrawal of part of tale proceeds by creditors of defaulting 
putnidar—Bale sèt asigle—Liability of creditor, 


Appeal by Defendants, Nos. 1 to 9, 


Under Regulation VIII of 1819 the putni was gold for arrears of rent. 
The defendants Nos, 1 to 9 were the creditors of the defaulting pwiridars, 
They took out a portion of the surplus sale proceeds at a time when a sult by 
the defaulting putnidar was pending, in which the question of the validity 
of the sale was involved. The sale was ultimately set. aside and the zemindar 
was obliged to refund to the purchaser the whole amount of the purchase 
money. He (the zemindar) now sued to recover the amount which the defen- 
dants Nos. 1.to 9 took ont of Court. . 

Held (Rampini and Woodroffe JJ.)~That the plaintiff had a cause of 
action against the defendants, Nos. 1 to 9, as they took out the money subject 
to the result of that suit ; and when the sale was set aside, there was an implied 
obligation on their part to return the money to the Court, 

3 C. L, J. 988 referred to and explained, 

Babus Jyoti Prosad Sarbadhikary and Narendra Ohunder Bose for 
Appellant. 

Babus Basant Kumar Bose, Bepin Behari Ghosh and Soroshi Churn Mitra 


for Respondent, 


(Vor. IV. 


Appeal dismissed, 





Remand order, appeal against, scope—Civil Proceduro Code, Seo. 562. 
Appeal by the Defendants Nos. 1 and 2, 


Held, (Brett and Gupta JJ,)—That the High Court will hot, in appeal 
from remand order, enter into the question which can only be properly raised 
in second appeal from the final decision of.the first Appellate Court after 
Yemand. The only question it can decide is whether there were sufficient 
grounds for the remand order, 

Babus Nilmadhub Bose and Digambur Chatterji for Appellant. 

Babu Shiba Prosnro Bhattacharji for Repondent, 


Appeal dismtesed. 





Qizil Procedure Code, Seo. 13—Title decided as to one portion-§Second sit 
relating to another. 


Appeal by the Plaintiff, 


Held, (Rampin{ and Woodroffe JJ.)—That when the title to a property 
is decided ina suit relating to one portion of it, a second suit between the 
same parties relating to another portion of it is barred by the rule of res- 
judicata, 

13 W, R, 64 and I. L. R, 8 Cale. 115 followed, 

Dr, Sarat Chandra Banerji for Appellant, 


Babu Provas Chunder Mitter tor Respondent, e 
Appeal dismissed, 
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THE HON'BLE 
Mr. JUSTICE J. PRATT, M. A„I.C.S. 


We have great pleasure, in presenting our readers witha 


portrait of the Hon'ble Mr. Justice Pratt, who retires from the 


Bencl. of our High Court to-day, the first of our Judges to do so 


under the sixty years’ rule. 


James Pratt, the third son of the late Rev. G. Pratt of 


Havard in Hampshire, was born on the 16th July 1846. He was 
primarily educare? at private schools in London and after 
matric * -= ado. University and obtaining the 
novitiate degree of A. A. with Honours at Oxford, he joined 
the University of Aberdeen in 1863. He took his M. A. degree 


there with first class Mathematical Honours and carried away 
the Town Council Gold Medal and two Scholarships, vzz., the 


Fullerton Scholarship for Mathematics and the Arnot Scholar- 
ship for Experimental Physics, in 1867. 
He passed the open competition for the Indian Civil Service 

in that year and was also entered as a Law Student at Lincoln’s 
Inn. 
Mr. Justice Pratt arrived in Calcutta in October 1869 and 

was posted as Assistant Magistrate and Collector to Jessore 
` under the late Sir James Westland who was then the District 
Officer there. 
Subsequently he passed through the usual grades of the 
service but was singularly fortunate in having very few transfers, 
no less than $o years of his service having been spent in equal 
proportions in the Districts of Mymensingh, Purneah and 
Midnapur and everywhere he was very popular. He was liked 
very much by all classes of the community for his sense of 
justice as also for his noble qualities of the heart. He obtained 
the Certificate of High Proficiency in Bengali, and was called 
to the Bar by the Honorable Society of Lincoln’s Inn in 1879. 
He was married the same year. 


He was confirmed as a District and Sessions Judge in 1887 


and subsequently Held the office of Legal Remembrancer for 
two years. 


e . . 
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After officiating twice as a Judge of the High Court he was 
confirmed in that appointmeat in March 1900, on the retirement 
. of Sir William Macpherson., ` . 

He was for a considerable time in charge of the English 
Department of the High Court and by his unfailing kindliness 
of disposition he endeared himself very much to the members 
of the Judicial Service of the Province. His calm judicial 
temperament and desire to do even-handed justice, his uniform 
courtesy and politeness and his strong common sense have justly 
won for him the love, esteem and affection of both branches of 
the profession. He has long been actively associated with many 
charitable and philanthropic Institutions and he was up to his 
retirement the President both of the District Charitable Society 
and of the Society for the Prevention of Cruelty to Animals. 

Mr. Justice Pratt carries away with him the good wishes 
not only of the profession, which is sincerely sorry to lose him 
but also of a large section of the lay public. His name will, 
for long be cherished by the poorer section of the community. 


THE HON’BLE 
SIR CHUNDER MADHUB GHOSE, Kr. 


We offer our heartiest congratulations to the Hon'ble Sir 
Chunder Madhub Ghose, Kt., Officiating Chief Justice of Bengal, 
on his new decoration of the Order of Knighthood which has 
been recently conferred on him. The Government of India is 
-also to be congratulated upon this fitting recognition of the 
eminent services of the distinguished Judge whose name and 
fame have travelled far, and who is universally revered as a 
most sound, independent and conscientious Judge, great alike 
for the high qualities of the head and the heart. 
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Execution proceeding—Intorlocutory orde®—-Appeal—Oiril Procedure Code, 
Seo. 244.0 

Appeal by the Judgment-debtor. 

Heid, (Rampini and Geidt JJ.}\—Thut the order making the judgment- 
debtor liable for costs of the former execution proceedings from which the 
decree-holder withdrew and of the subsequent Review proceedings, is an order 
under cl. (e) of section 214, Civil Procedure Code, and the judgment-debtor cannot 
call it in question when appealing against the final order in the execution case. 

Babu Troylokha Nath Chakrabutty for Appellant, 

Babu Girija Prasanna Roy Chowdhury for Respondent, 

-Ne Appeal dismissed, 
Suit ralued below Re, 500 —Eweoution of decree—Second appeal—Ciril Procedure 
Code, See, 586, 

Appeal by the Objector to the execution of decree. 

Held, (Rampini and’ Woodroffe J&)—Seotion 586 of the Code of Oivil 
Procedure applies to execution proceedings in suits valued below Rs. 600, and, 
therefore, no second appeal lies from an order relating to the execution of a 
decree, passed in a suit, brought upon a simple money bond, for Rs. 125. 

Aloulvies Syed Shamsul Huda and Makammad Mustafa Khan for Appellant. 

Babus Mahendra Nath ‘Roy and Krishna Prasad Sarbadhtkart for 
Respondent. 


—— Appeal dismissed. 
Partition— Holding—Estates Partition Act ( VIII of 1876 B.C.)-—Hjectment, suit 

Sor, from a part of the holding—Non-transferable holding. 

Appeal by Defendant No, 1. 

Suit for ejectment of the defendants from a plot of land measuring 5 kanis, 
This area was a portion of a holding formerly in the occupation of the defendant 
No. 6. There has been a partition by the Collector of the estate to which the 
holding appertains and the holding has been divided between the plaintiff and 
his co-sharers, The portion of the holding from which the plaintiff seeks to 
eject the defendants has fallen to the share or shares of the plaintiff's co-sharers. 
Defendant No. 6 sold it on the 27th December 1892 to the father of the defen- 
dants 1 to 8, The defendants 4 and 5 are their tenants. The defendant No, 6 
has now abandoned the land. He has ceased to pay rent for it, The partition 
took effect from the 2nd March 1893. 

Held, (R&mpini and Woodroffe JJ.)—The partition made by the Collector 
had the effect of dividing the old holding into two new ones and the plaintiff 
became the sole landlord of the 5 kanis held by the defendants. 

That the old Estates Partition Act (VIII of 1876 B,O,} contained no provi- 
sion for the division of the holdings, 

I. L, R. 5 Calo, 278 and I. L. R, 26 Cale, 832 referred to. 

That as the sale by the defendant No. 6 was of a non-transferable holding 
and as the plaintiff did not recognise the transfer of the defendant No. 6's 
interest, it gave the defendants no interest in the land, 

10, W. N. 160, 162 and 2 O. L. J. 369 distinguished. 

Babu Sarat Chunter Bysak for Appellant, 

Babus Lal Mokun Doss and Atul Chunder Dutt for Kespondent, 

T Appeal dismissed. 
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Malikana— Nankar —Set off." 
Appeal by the Defendants. 

Held, (Mitra and Holmwood TJ $—Malikana isa right to obtain a certain 
amount on account of the proprietawship of land. Wankar is a right to obtain a 
set-off on account of services done. The right to set off as regards malikana 
and sankar cannot be the incidents of the tenancies, The only ground upon which 


‘the defendants can claim set-off is contract between the plaintiff and the defen- 


dants, A long course of dealing might be evidence of such a contract. 
Mr. Donough and Babu Baldeo Narayan Singh for Appellants, 
Babus Umakali Mukerji and Chandra Sekhur Banerji for Respondents. 
Appeal dismissed, 


Defamation of wife—Husbanå, suit by, naintainable— Damage, spooial—Abuse, > 
rerbal or not. 

Appeal by the Plaintiff. 

The defendants imputed unchastity to the plaintiffs wife and alleged that 
the plaintiff, notwithstanding this fact, cohabited with ber and ate the food 
cooked by her and that he had lost his caste 

Held, (Rampini and Woodroffe JJ.)—That the plaintiff could maintain an 
action for damages on his own account, 

That the words alleged to have been used by the defendant were amatai 
in themselves and did not amount to mere verbal abuse, f 

I. L. R. 26 Cato. 658 (F. B.) not applicable, 

I. L. R. 28 Cale, 452 distinguished, 

When words defamatory .in themselves and not mere verbal abuse, have 
been used, a plaintiff is entitled to damage, though no special damage is proved 
to have been suffered. 

I, L. R,12 Cals, 190, 424,38 O.L J. 140 and I. L. R,8 Mad, 175 referred to. 

Babus Boidyanath Dutt and Nogexdra Nath Aitra II for Appellant. 

None for Respondent. 

Cass remanded, 

Joteder—Interest, not permanent and transferable—Partition, suit for, not 
maintatrable, 

Appeal by the Plaintiff, 

The plaintiff owned a jotedsri interest in respect of a 18 anna 6 ples 
2 gundas 2 krants share in two plots of lands in an ejmali estate in which his 
(the plaintiff's) lessors and certain other persons were oo-sharerp; he brought 
a suit for partition in respect of the said two plota of lands comuf&nsurate with 
the plaintiffs jotedari interest in 18 annas 6 pies 2 gundas 2 krants share 
therein. ] 

Held, (Ghose O. J. (Offg.) and Caspersz J.)}—That partition should not be 
allowed when the interest of one or more of the personas owning interests in 
the property to be partitioned is of a temporary and qualified character, is 
not a permanent and transferable interest, and when there may be apprehen- 
sions that the division effected may not have an enduring effect. 

90, W. N. 699 followed. 

Babu Gobind Chandra De Roy for Appellant. 

“Babu Mukund Nath Roy for Respondent, 





Case remanded, 
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"Z Two mortgages in facour of same person—Properties common to both sold in May 15. 
execntion of decree on first mortgage—Tranafer of Property Act, See, 32— anon Ta aki Beea 
` Decree .absolute—Notico, LA 
Appeal by the Judgment-debtor. w. An Thonne; 
On the 29th March 1888, two mortgages were exccuted by the appellant M.A. ae of 
in favour of the respondent; and, in those two bonds certain properties were EE 
hypothecated as security amongst which four were common to both mortgages. 
On the 29th July 1895, the mortgagee obtained a decree on the first moit- 
gage, and on the 8rd January 1899 he applied for execution of that decree and 
on the 16th December 1899, the mortgage properties were gold. The decree- 
holder at the sale purchased the properties common to both the mortgages ns 
well as other properties, and on tho 15th May 1901 he obtained delivery of ‘ 
possession of these properties from the Court. 


On the 25th May 1899, the mortgagee obtained a decree on the second 
mortgage, and, afterwards bad the decree made absolute without issuing notice 
to the judgment-lebtor (appellant). On the 8rd July 1902, he applied for 
execution of this decree praying that the properties otber than the four already 
mentioned of which he had purchased the eqnity of redemption under the 
sale in satisfaction of the first mortgage, should be sold first and in the event of 
the full amount not being realized from them, then the four properties which 
he had purchased should be put up for sale. 


Heid, (Brett and Gupta JJ.)—That a decree can be made absolute and the 
properties sold without the issue beforehand of a notice to the mortgagor. 


9 C. W. N.81 (F. B.) and I. L. R. 28 Mad. 133 distinguished. a 


‘Held further, that the judgment-debtor is entitled to claim that the fonr 
properties which were purchased by the decree-holder subject to the incum- 
brance of the second mortgage, are liable to contribute, under the provisions 
of section 82 of the Transfer of Property Act, rateably to the debt secured by 
the second mortgage, after deducting from the value of each the amount 
of the prior incumbrance to which it was subject at the date of the mortgage. 

Babu Kketra Mohun Sen for Appellant, í 


Ur, 8, P. Sinha and Babus Digumbur Chatterji and Joy Gopal Ghosha 


Tor Respondent. 
e Appeal allowed. 
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Chota Nagpur Landlord and nant Act (I of 1879), section 124 - Putra 
Pautradik Jaigir—Estate, abgotute or limited, 


Appeal by the Defendant. 
+ A jaigir was granted to the paternal uncle of the defendant, This was 
a putra pastradik jaigir. On the death of the grantee childless, the grantor 
sued for khas possession. The defendant resisted the claim on the ground, 
that he was the heir-at-law of the grantee and as such was entitled to the 
jaigiv, the estate granted being an absolute estate. 


Hleld, (Brett and Gupta JJ.)—That under section 124 of the Chota 
Nagpur Landlord and Tenant Act (I of 1879) special tenures of the nature are 
not unusual in Ohota Nagpur and that no absolute estate was created by the 
grant of the jaigir which was resumable on the death of the grantee 
childless, 

T. L. R. 31 Cala, 561 referred to. 

Babu Jaanendranath Buse for Appellant. 

Bubu Jugendra Chunder Ghose for Respondent. 

Appeal dismissed, 


Possession, suit for—Eyuity of redemption, sale yf—Mortgage, suit on—Pur- 
chaser no party, effect of decree, 

Appeal by the Plaintiff. ‘ 

Suit for recovery of khas possession of certain lands on the strength of ' 
a sale in execution of a mortgage decree obtained against A. The mortgage 
was in August 1879, but in the next year, namely 1880, the equity of redemp- 
tion of A was sold in execution of another decree against him and purchaged 
by the defendants 1 and 2. Subsequently in the year 1888, the plaintiff 
brought a suit upon his mortgage against A without, however, making the 
defendants land 3 parties thereto, and then, having obtained a decree, he 
brought the property to sale in the year 1838 and purchased it himself, His 
allegation was that he took symbolical possession in 1889, but he did not 
bring the suit for recovery of possession of the lands in qnestion until eleven 
yenrs afterwards, namely, in the year 1900, 

Held, (Ghose C, J. (aoting) and Oaspersz J,.)—That dofendunts 1 and 2 not 
being made parties are not bound by the decree which the plaintiff obtained 
upon his mortgage. The position of defendants 1 and 2 was at least that of 
a mortgagor, and before the plaintiff could maintain a suit for khas possession 
of the property mortgaged to him, he was bound to have offered the defendants 
the option to redeem. The plaintiff cannot succeed as he treated the defendants 
as trespassers, 

T. L. R. 32 Calo 891 distinguished, 

Bubu Dwarka Nath Mitra for Appellant. 

‘Balu. Dhirendra Lal Kastgir for Respondent. o 


Appeal dismissed, 
e 
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Possession, suit for—Specifio Relief Act, section 9—Time betwen ouster and 
recovery—Limitation Act, Sch. II, Art, 142, < 


Appeal by the Plaintiffs, - 7 

The plaintiffs are the tenants of A the owner of mouza M, while the defen- 
dants are the zemindar of a neighbouring village, and certain tenants who claim 
. title under him. The suit was to recover possession of certain lands as appertain- 
ing to the said mouza M, the cause of action alleged being dispossassion by the 
tenant defendants in September 1894 and March 1896 under colour of the 
possessory decrees obtained by them under section 9 of the Specific Relief 
Act on the 24th May 1894 and 9th September 186 respectively. 

Held, (Ghose O. J, (acting) and Oasperssz J.) —That tho plaintiffs aro en- 
titled to avail themsalves of the possession that they had during the interval 
between the time when they ousted the defendants and the time when the 
latter recovered possession of the lands in suit under the decree obtained by 
them under section 9 of the Specifio Rellef Act. 

20. L.J. land 9 0. W. N. 1061 referred to. 

Babu Sharat Chandra Roy Chowdhury for Appellants. 

Babus Dwarka Nath Ohuokerbutty and Govind Chunder Dey Roy for 
Respondent. 


Ouse remanded, 


` 


Mahomedan mother, de faoto guardian—Alienation of minor's proporty—L-yal 
necessity, question for second appeal, 


Appeal by the Plaintiff, s 

Heid, (Rampini and Wosdroffe JJ.}—That a de fuc's guardian of a 
Mahomedan minor, such as the mother, can -alienate her minor children’s 
property for legal necessity and for their benefit, 

I. L. R.1 All. 533 and I. L. R. 26 AU. 22 followed. 

17 WW. R. 239 referred to. 

T. L. R. 89 Oulo. 478, T, T, R. 11 Cale, 417, and I L. R. 20 Bom. 118 
distingaished. i 

Per Woodroffe J.—That the High Court is not precluded in second appeal 
from dealing with the question whether the sale was or was not for the btncfit 
of the minorse The Court must accept the facts as found by the Court of 
appeal below, but the conclusion to be drawn from them on the question 
whether, assuming such facts to be true, the sale did or did not bind the minors 
may be shown to be another matter with which the High Oourt is free to deal 
in second appeal, 

‘That the law relating to guardians is one which exits for the benefit of 
minors.and it would both be inconsistent and unjust to set up that law to 
defeat a transaction which in every respect fulfils its objects. 


Babu Sharat Ohandra Roy Chowdhury for Appellant, 
Moulvi Zahadur Rahim Zahid for Respondent. 
$ e 


Appeal dismissed, 
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1906. 
May 23. 


Mahomed Hossein 


r. 
Basid Sheikh. 
S. A. No, 2902 of 
190-4. 
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Settlement by Government—Ciril sit, declaration of title—Assam Land and. 
Revenues Regulation, Seo, 8 el, (b). 

Appeal by the Defendant. 

The plaintiff held under snccessive settlements from the Revenue anthor- 
ities from 1877-1893. One of these settlements was what waa granted in 1890 
and this was for a period of 10 years; but, in the year 1894, that settlement 
was superseded by another settlement that was granted to the defendants’ 
predecessor, and it was that settlement which gave the plaintiff a cause of 
action for the institution of the suit, 

Held, (Ghose C.J. (acting) and Caspersz J.)—That the Civil Court has 
jurisdiction to declare that the plaintiff bas the right claimed by him, and that 
the ; laintiff is entitled to a declaration, declaring his right to a settlement, 

7. L. R.17 Calo, 818 followed. 

Held further, that though a person who is out of possession is not entitled 

to a decree for possession against the person who, under a settlement granted by 
the Revenne authority, is in possession, he is certainly entitled to a declaration 
of his right to a settlement, 
" Teld also, that having regard to cl. Çb) of section 8 of the Assam Land 
and Revenue Regulation (1886) a person who has, whether before or after the 
commencement of the Regulation, acquired any land under a lease granted by 
or on behalf of the Government, the term of which is not less than 10 years, 
should also be deemed to be a landholder, 

Drs, Rash Behari Ghose and Priya Nath Sen for Appellant. 

Baby Bepin Chunder Mullick for Baby, Jadunath Kanjilal for Respondent, 

Appeul dismissed, 





THE HON’BLE MR. JUSTICE MOOKERJEE. 


‘It gives us sincere pleasure to learn of Mr. Justice Asutosh 
Mookerjee’s permanent appointment as a Judge of the Calcutta 
High Court. The appointment has, we believe, given universal 
satisfaction. During the time he was officiating on the Bench, 
he greatly endeared himself to the profession by his unfailing 
courtesy to the members of the bar, the patient hearing he 
accorded to every one of them and the singular ability with 
which he discharged his duties. Though it is premature now 
to pronounce any opinion onhis work as a Judge, yet when we 
think of the great learning he has displayed in many of his 
judgments, the grasp he showed in all matters he had to deal 
with, and the light he has thrown upon many an intricate and 
obscure point of law, it seems to us that it is only bare justice 
that has been done to him by the Government. ‘There can be 
but one opinion that he will prove to be one of the ablest Judges. 
that ever sat on the Bench and his will be®one of the greatest 


th j ici ad 
names that have ever adorned our judicial annals, : F Í Ay. tie 





Afereta kids 
Ody, My, puaha Mas “hee, $18. Saat. 


| The Calcutta Law Journal. 
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BABU SREENATH DASS. 


We have great pleasure in presenting to our readers a 
portrait of Babu Sreenath Dass, the Nestor of the Vakeel Bar, 
who, after a distinguished and successful career of fifty years, 
recently retired from active practice of the profession. 

Babu Sreenath was born on the 9th March, 1829, in Calcutta 
where his father Babu Ramlochan had settled after leaving his 
native village of Halishahar- in the District of Twenty-four 
Pergunnahs. At the age of 9, he was entered in a private 
school owned by a Mr. Strong. According to the spirit of the 
times, he was married at the early age of 11, and at the 
strongly expressed wishes of his father-in-law, was transferred 
to the Hindu College. He was an exceptionally brilliant student 
and carried off numerous prizes and scholarships. When only 
17 or 18, he carried off a Senior scholarship of Rs. 40 a month 
in competition with many students senior to him in standing. 
From the Session of 1846-47 to that of 1850-51, he was uniformly 
successful in winning scholarships of the highest grade. He was 
easily first in Mathematics in all his examinations and headed the 
list in Natural Philosophy and other subjects also. During 
the last two years of his career in College, he was first among 
all the Senior Scholars. In those days, it was customary for the 
Council of Education to publish the answers submitted by highly 
distinguished candidates. Young Sreenath’s answers to the 
Mathematical Papers were published in the Report of the Council 
and were rightly regarded at the time as a brilliant performance. 
His knowlege was so much appreciated, that the authorities did 
him the high honour of appointing him to officiate for one 
of his teachers for about six months, while he was still a student 
in the College. Among the pupils who thus came under his 
, tutelage was Sir Chunder Madhub Ghose, Kt. 

While in College, Babu Sreenath came in contact with 
Pundit Iswar Chandra Vidyasagar and Babu Prasanna Kumar 
Sarbadhikari, twoeof our foremost scholars and veteran 
educationists, and they were fast friends. Pundit Iswar Chandra 
used to read *Shakespeare with Babu Sreenath and the 
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latter used to read Bengali literature with the Pundit. He left 
College in 1851-52, a most accomplished scholar, and his high 
proficiency in Mathematics at ance got for him the post of 
an Auditor in the Government Commissariat Department. 

In November, 1853, Babu Sreenath was offered the Chair 
of Mathematics in the Sanskrit College, which he readily accepted. 
Pundits Ramkamal Bhattacharjee, Ramakshay Chatterjee, 
Girish Chandra Tarkalankar and Babu ‘Nilambar Mukerjee 
were amongst his pupils there. His reputation as a teacher 
was great and he was liked by his superiors as also by his 
pupils. 

Babu Sreenath would probably have ended his career as a 
veteran educationist ‘and teacher, but for his early friendship 
with the late Dwarka Nath Mitter. Accepting the counsel of 


_ his friend, he passed the Law Examination in 1856 and on the 


18th April of that year, was enrolled as a Vakeel in the Sudder 
Dewany Adalat. Among his contemporaries at the Bar were 
Onookul Chandra Mookerjee and Dwarka Nath Mitter, who 
were enrolled on the 15th February and 3rd March 1856, 
respectively. He worked in the same chambers with Sambhu 
Nath Pundit and Dwarka Nath Mitter. His attainments were 
so high that he very soon took rank as a leading practitioner, 
and was a stranger to the early struggles which many a subse- 
quent leader at the Bar has had to pass through. On the 
establishment of the High Court in 1862, he transferred his 
activities here, and he was, till the end of his professional 
career, for a period of over 40 years, one of the recognised 
leaders of the Vakeel Bar. Sir Barnes Peacock hada very high 
opinion of his exceptional abilities, and complimented him 
in some of his judgments. He first argued successfully, that 
there was a right of appeal under the Letters Patent in case 
of difference of opinion between two Judges of the High Court. 
His early training in Mathematics stood him in good stead, and 
he was a recognised authority and an expert in what are known 
as ‘map cases.’ He is gifted with a marvellous memory, and 
even in very heavy cases he had never had occasion to take 
recourse to notes. His mastery of complicated facts was unri- 
valled, while his knowledge of law was sound and brilliant. 
He is a man of strong common sense, of great independence of 
character, and at the same time, of perfect equanimity of temper ; 
indeed, he has never been known to have lost his temper or to 
have treated his juniors or clients with rudeness. Throughout his 


oe 


. 
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career, he enjoyed an extensive and lucrative prac a Sir 
Gooroodas Banerjee and Mr. Justice %rada Charan Mitra, while. 
at the Bar, used to work in the same chambers with Babu 
Sreenath and acted as his juniors in many an important litigation. 

In 1889, upon the nomination of Sir Comer Petheram, 
who was then Vice-Chancellor of the Calcutta University, 
Babu Sreenath was appointed a Fellow. He took considerable 
interest in the work of the University, and for some time repre- 
sented the Faculty of Law on the Syndicate. 

Babu Sreenath was a member of our Editorial Committee 
from the beginning and took great interest in the work of the 
Journal. 

His is a kindly heart, a genial temper and generous disposition, 
and his private benefactions have been numerous. Many astruggl- 
ing junior has he befriended, and he was always ready to give his 
assistance to any practitioner who sought for it in connection 
with any knotty point of law or procedure. On his retirement 
from the Bar, the Vakeels’ Association celebrated the jubilee of 
his practice as a Vakil in April last. ° 


INTERPRETATION OF NEGATIVE PRECEPTS IN 
HINDU LAW. 


Hindu Law is primarily based upon the Vedas, and the 
Smritis supposed to contain the purport of the vedic texts as 
recollected by the sages who were their authors. The authority 
of vedic texts containing precepts for the regulation of human 
conduct is founded on direct reyelation ; the truth of these pre- 
cepts and their authoritative character are fundamental assump- 
tions of Hindu Law which are not to be questioned or tested by 
the application of any other mode of human reasoning. The 
Smritis, too, sin so far as they reproduce the purport of vedic 
texts, possess an unquestionable authoritative character. So 
Manu declares :— 


“afer at fetal wearer Tafa: | 
a adiutant wat tetrad 1 
Herre a t He garea: | 
a aryfaaiventeay mfa efira: i” 
“ By Sruti (revelation) is meant the Veda, and by Smriti (tradi- 


tion) the Institutes of the sacred law: those two must not be 
...2! nto qué@tion in any matter, since from those two the 
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sacred law shone forth. Every twice born man who relying on , 
the science of dialectics dgspises those two sources is fit to be 


‘cast out by the virtuous as gn atheist and scorner of the Veda.” 


The theoretical basis of this view may be thus set forth: 
The sphere of revelation has reference to two kinds of topics :— 
(1) that which is ( fay), and (2) that which ought to be done 
(are). The Vaidika Philosophers of India maintain that with 
regard to the latter topic the usual secular sources of knowledge 
(č. e. observation and inference) must necessarily be imperfect, for 
the rightness or wrongness of an action is not one of its sensible 
characters that can be directly perceived; and, moreover, if in 
ascertaining the ethical character of an action one has to refer 
to its result, even then, the shortcoming of observation and 
inference is apparent, for although they may enable a person to 
measure approximately the effect of an action so far as it exhibits 
itself during the short span of a man’s life, there remains an 
illimitable region beyond which they cannot encompass within 
their r@nge. This shortcoming, then, has to be mended by re- 
ference to the Vedas which contain injunctions and prohibitions 
indicating what actions should be performed and how they should 
be performed. 

It is not within the scope of my subject to discuss the 
validity of a theory of revelation; suffice it to say, that in 
administering Hindu Law one must not question the authority 
of Sruti and Smriti on extraneous secular grounds. Jt must not, 
however, be supposed that this is intended to exclude the applica- 
tion of human reasoning altogether in the field of Hindu Law ; 
all that is meant is that human reasoning must not be applied 
with a view. to subvert the authority of the vedic texts, but to 
harmonise them with one another and ascertain their real mean- 
ing. Thus Manu declares :-— 


‘ad wa gare earar aE | 
maerryars a we tq Fee: N” 

“He alone, and no one else, knows the sacred law who 
explores the precepts of law uttered by the sages by the use of 


reasoning not repugnant to the vedic lore ;” and Bhattapada 
explains this when he says :— 


‘ry gitaar fe 8a aaa | 
saatan Matar gamfa 1” © 
“ Sacred law being established through the instrumentality 
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of the Veda, the specific division of the character of duties will 
be supplied by Mimansd.”, The importance of the study of 
Mimánsá in interpreting the sacred law is thus recognised by the 
sages themselves, and it is not too much to say that whoever is 
ignorant of the canons of construction expounded in the Mimansa 
system cannot fairly claim to be learned in the Dharmasastras. 

Before leaving this topic I should mention that the estab- 
lished usage of good men furnishes a supplementary criterion 
for ascertaining the nature of approved conduct. There is, 
however, a dispute as to whether such usage can at all prevail 
as evidence of commendable conduct when it conflicts with an 
express text of Smriti, The leading commentators on Mimdansa 
seem to be of the opinion that- in a case like this the express 
text must prevail, and the reason they assignis this :—an estab- 
lished usage not supported by any available text of Smriti raises 
the presumption that there must have been some text of Smriti 
at the basis of the usage which has now been lost or forgotten ; 
this presumption is, however, rebutted when wes find an express 
text of Smriti condemning the conduct. The basis of the pre- 
sumed propriety being thus gone, it follows that the prevalent 
usage can no longer be supported as proper. In support of this 
proposition I may cite one of the adhtkaranas from Madha- 
vacharyya’s Jaiminiya-nyaya-mala :— 

“at aya frarvret MEIT GATAIA | 
CAUSA AAATA AMAT TATA 1 
ufate wa FIEIRA | 
gå fare ay Mea Agara N” 

t In the Southern India there is a custom among the learned 
of marrying one’s-‘maternal uncle’s daughter. This custom being 
in conflict with an express text of Smriti prohibiting such marri- 
age, the question arises whether it can be accepted as good evid- 
ence (of conduct approved by sacred law), or not. It may be 
contended that it is good evidence like other approved usages, 
but that is not correct because it is opposed to Smriti. The 
weight attached to the usage of the learned arises from the in- 
ference that it is based on Smriti (although an express text may 
not be traceable), but when there is an express text opposed to 
the usage the inference must give way.” 

Our @ourts have, however, held that “under the Hindu 


system of law, clear picof of usage will outweigh the written 
° 
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text of the law.” Collector of Madura v. Mootoo Ramalinga (1). 
From an orthodox standpoint this enqualified statement seems 
to be open to question. Possibly, a}! that their Lordships of the 
Privy Council should be taken to lay down in this passage is 
that from the standpoint of positive law a transaction in con- 
sonance with an established usage ought not to be treated as 
illegal or void of legal effect in the particular province where 
that usage prevails. It is, however, besides my purpose to 
pursue this discussion any further, as it is foreign to the imme- 
diate subject of my discourse which is to consider the rules of 
construction with reference to which a negative precept to be 
found in the Dharma-sastras has to be understood. 

The immediate or proximate end of the Dharma-sastras is 
the enunciation of affirmative and prohibitive injunctions for the 
regulation of human conduct. From the due performance of 
acts enjoined and avoidance of acts forbidden arises purity of 
mind which facilitates the gradual acquisition of self-knowledge 
ultimately leading to salvation. So Vasishtha says :— l 

e “qm gai a wafer | 

3 STeraryfawy miig: aat nafa Be Reva” 

“Then after studying the Vedas enquiry should be made 
about sacred law with a view to the ultimate attainment of salva- 
tion ; knowing sacred law and regulating one’s conduct accord- 
ingly one becomes most commendable either in this life or after 
death.” It is, therefore, most important to enquire how to 
ascertain the exact import of the precepts of the Dharma-sastras, 
for the importance of such an enquiry, from the standpoiñt of a 
Hindu, is not merely temporal. 

(1) 12 M. L A. 436. 


(To be continued.) . 
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SHORT NOTES. 
Bengal Tonanoy Act, Sec. 153, if applies@to a suit for rent by a co-sharer 1906, 
landlord June, 6, 
Appeals by Plaintiff. Pnabatariai Dasi 
Suits for rent by co-sharer landlords, Ekabbar Malita, 


On a preliminary obiection by the respondents under section 153 of the 9, A. Nos, 1378, 
Bengal Tenancy Act. as to the maintainability of the appeals, the appellant 1475 and 1476 of 
argued that the said section did not apply to suits for rent by co-sharer land- 1905. 


lords, and cited the ruling in 8 C. W., N. 472. Reference to 


A Full 
Rampini and Geidt JJ., differing from the above ruling, referred the case ull Bench, 


to a Full Bench, for decision of the following questions : 

(1) Whether section 158 of the Bengal Tenanoy Act applies to a suit for 
the recovery of rent brought by a co-sharer landlord ? 

(2) Whether the case of Jogendra Nath v. Paban Chandra, 80. W. N, 472, 
has been rightly decided ? 

Babu Jiy Gopal Ghoska for Appellant. > 


Babus Lalmohan Doss ant Satis Chandra Ghose for Respondents, 


Alternative claim—Inconsistent claims, whether permissible. Ouwnership— © 1908 
Easement, July 5, 





Appeal by Plaintiffs, Narendranath 
In this case the plaintiffs claimed a certain ditch as owner, and in the Barir and others 


r. 
alternative, a right of enjoyment created by long user. The Subordinate Abhaya Ch. 


Judge relying on the ruling in 16 W. R. Civil, 198, dismissed the suit, sass ee and 
ere, 
Geidt J. disagreeing with the above ruling referred the case to a Full 


Bench for decision of the following question : 8. A. eee of 
Whether a suit is linble to be dismissed because the plaintiff claims in the . 


alternative, over the same plot of ground, rights (1) of ownership, and (2) of Reference to 
Fall Bench. 
easement ? 


LL R. 18 A , 125 and T. L R. 15 Cale. 684, referred to and approved, 
T. L. R. 16 Bom, 592 and 20 W. R, 94, distinguished, 

Bain Lat Mohan Doss and Dr. Priya Nath Sen for Appellants. 

Babus Nilmadhub Bose and Akshoy Kumar Banerjee for Respondents, 


———e 1908. 
- July, 25. . 
Specific performance of contract, suit for, by a minor, if maintainable, aus 


Mir Sarwarjan 
Appeal by one of the Defendants, EON 
Suit by a minor for specific performance of a contract of sale of land E m 
- entered into by his manager on his behalf. areas 
This case has been referred to a Full Bench by Rampini and Woodroffe JJ., R, ES of 
for the determination of the following questions : 


(1) Can specifi performance of a contract validly entered into on behalf Reference to 
Full Bench, 
of a minor be erfforced ? ; 


e 
= 
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(2) Has the case of Futina Bibi v. Debnath Saha, 1. T. R. 20 Cale, 508, 
been rightly decided ? 


e 
I, L, R., 27 Calo, 276 and 10 C, W, N., 768, referred to contra, 
Balbus Dwarkanath Chakravartt and Sarat Chandra Basak for Appellant. 


$ Mr. Sinha (Offg. Advocate General) and Babu Surendra Nath Guha for 
: i Respondents. 


- [See also Z, L, ‘R. 22 Calo. 545—Ed.} 


Criminal Procedure Code, Socs. 107, 110, 118, 125 ard 400-—District Magistrate, 








1908, 
Sarg oe pmoer to set aside order of a Subordinate Magistrate, under Seo, 118, 
Nabu Sarkar The petitioners were directed-under Sec, 118, Criminal Procedure Code, to 
r. execute bonds for Rs. 500 each, to keep the peace for one year. The bonds were 
Emperor, executed gnd accepted. They then moved the District Magistrate, under 
Cr. Rev, No. 652 of Sec. 125 for cancellation of the bonds. The District Magistrate relying on the” 
a 1908. ruling in Z. L R. 32 Calo, 848, held that he has no power to cancel the proceed- ` 
Referenca to : ings of the subordinate Magistrate as unnecessary, though he has power to cancel 
Full Bench. bonds on the ground that they were no longer necessary, 
‘Mitra and Holmwood, JJ., doubting the correctness of the above ruling, 
referred the following questions to a Full Bench : 
ə . (1) Has a District Magistrate power under Sec. 125 of the Code of Criminal 
Procedure, to direct the cancellation of a bond to keep the peace executed on an 
order by a subordinate Magistrate on any other ground except that the bond 
is n0 longer necessary ? 
. (2) Has the case of Banka Behary v. Janmejoy, I. L. R, 32 Cale. 948, been 
tightly decided ? 
Babu Dasarathi Sanyal for Petitioners, 
i -  Puhlic Demands Recarery Aot—Certificate sale, suit'to sed añda—Oiril 
1906 Procedure Oode, Sec, 244, if bars such a suit, 


August 10, This was an appeal on behalf of the plaintiff in a suit to set aside a sale 

Jewan Ram of immovable property held in executlon of a Certificate under the Public 
Demands Recovery Act (I of 1895 B, O.) as amended by Act I of 1897 (B, 0.) 

< Harl Charan Singh, One of the questions argued in appeal was whether or not the suit was barred 
under section 244, Civil Procedure Code. As there is aconflict of decision 


8, A. No £ 931 of 
1904, upon this question (See 7 O. L. J. 360, 2 O. L. J. 588, and 1 O. L. J. 642), 
maa their Lordships (Rampini and Mookerjee JJ.) referred to a Full Bench the 
Reference to 
Full Bench. following question : 
. Whether section 244, Oivil Procedure Code bars n suit to set aside a 
Š Certificate sale nnder the Public Demands Recovery Act ? 
Babu Jagat Chandra Banerjee for Appellant. 
Babus Umakali Mukerjee and Raghu Nath Singh for Respondent. 
N. B.—These Full Bench References are likely to be heard 
w oe 5 from 28rd Angust next,—Ed. b 
e 
hd 
° 
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INTERPRETAT ION OF NEGATIVE PRECEPTS IN 
HINDU LAW. r. 


The limits of the present thesis, however, narrows the field 
of my enquiry to a çonsiderable extent. In the first place, my 
object is to discuss thé:rules by which the character of a negative 
precept has to be determined, and this excludes a discussion 
‘as regards the rules of construction bearing upon positive or 
affirmative injunctions (vidhi). In the second place, I must prin- 
cipally keep in view the juristic aspect of the discussion, and 
lay special stress only upon those points which are likely to be 
‘useful in dealing with questions which may arise before a Court 
of justice in administering Hindu Law. Positive law has very 
little to do with those negative precepts which dofiot affect the 
person who infringes them in his juristic relations, and it is 
apparent that such an infringement may affect a person juristic- 
ally in two different.ways: In the first place, it may constitute a 
criminal offence, and thus render the person punishable by the 
King ; with this branch of the discussion we have nothing to do, 
for Hindu Law of crimes is no longer in force. In the second 
place, it-may affect the person in his civil rights and liabilities 
by rendering a transaction, into which he enters, nugatory or void 
of legal effect, and it is with this branch of the discussion that 
I have principally to deal. The importance of the enquiry arises L 
from the fact, that a negative precept may sometimes be under- 
stood as merely recommendatory in the sense that its breach may 
not affect the civil rights of the party, but exhaust itself by only 
‘making him a sinner ; such a prohibition is only supported by 
‘religious sanction, and positive law need not take any notice of 
it. The difficulty of discriminating between these two classes of 
negative precepts arises chiefly from the fact that the form in 
which they are couched is usually the same, and their nature 
and effect have to be determined by reference to rules of cons- 
truction explained by Jaimini and.other authoritative writers on 
Mimansa, e 

The importance of the determination is at once obvious, 
and has been very: forcibly put forward: by their- Lordships . 


~ 
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of the Privy Council in the case of Sri Balusu Gurulinga Swami 
v. Sri Balusu Ramalakshmamma and others (1) where their 
Lordships express themselves®as follows :—" Their Lordships 
-had occasion in a late case to dwell upon the mixture of morality, 
religion, and law in the Smritis : Rao Balwant Sing v. Kishori (2). 
They had to decide whether a prohibition on alienation of 
property away from a man’s family, certainly based on religious ` 
grounds, had a purely religious or also a legal bearing? They 
then said :— All these old text-books and commentaries are apt 
to mingle religious and moral considerations not being positive 
aws, with rules intended for positive laws. In the preface to his 
aluable work on Hindu Law, Sir William Macnaghten says, ‘it 
by no means follows that because an act has been prohibited, it 
_ should therefore be considered as illegal. The distinction between 
the vinculum jutis and the vinculum pudoris is not always dis- 
cernible.’ They now add that the further study of the subject, 
necessary for the decision of these appeals, has still more impressed 
them with the necessity of great caution in interpreting books of 
mixed religion morality and law, lest foreign lawyers accustomed 
$0 treat as law what they find in authoritative books amd to ad- 
minister a fixed legal system, should too hastily take, for strict 
law, precepts which are meant to appeal to the moral sense, and 
should thus fetter individual judgment in private affair, should 
introduce restrictions into. Hindu Society, and impart to it an in- 
flexible rigidity, never contemplated by the original law-givers.” 
-The importance of the problem could hardly be more. clearly 
and ‘forcibly brought home than it has been by their Lordships 
in the passage quoted above; but the key to the solution of 
the problem is not to be found there. Our Courts have often 
. been called upon to determine how in a particular case a 
. negative- precept, -contained in the Dharma-sastras, should be 
-understood, but they have scarcely articulated the principles on 
which the question has to be answered. It is true that"in many 
individual cases they have arrived at correct conclusions; ‘and 
the -conclusions so established have placed the law on a compa- 
~ratively stable basis; but the want of a distinct enunciation- 
of the principles on which the construction should depend 
leaves the matter in a still unsettled state. The fact is, that our 
commentators and writers on exegesis were perfectly aware of 
the distinction signalled out by their Lordships of the Privy 
Council in the passage quoted above, and they have enunciated 
rules based on logical grounds, by reference to which the problem - 
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„has, in each case, to be solved ; so long as these rules are not 
clearly understood and recogniseg, we may, in individual cases, 
‘arrive at the correct conclusiops—-sometimes accidentally and 
sometimes because human reason must everywhere tend to 
‘move in the same direction. But there will always remain the 
risk of our going wrong and misapprehending the true character 
‘of Hindu Law as contemplated by the original law-givers. This 
‘danger of misapprehension is still more heightened by the fact 
that many people, not familiar with the spirit of our institutions, 
‘are apt to overlook the precise character of some of our most! 
important ceremonies, which with us have both a religious and a 
secular aspect, while with other nations they have an almost exclu- 
sively secular aspect. In order, therefore, to ensure the avoidance 
of errors which’ may have a far-reaching effect, it is necessary 
that we should endeavour to acquaint ourselves with the rules 
and principles laid down by authoritative writers on exegesis, 
‘and in the following pages I shall try to summarise their views 
‘on the interpretation of negative precepts in the Dharma- 
‘sastras, with such illustrative applications as may be fougd 
conducive to the elucidation of the subject. 

By a negative precept, I mean a precept calculated toy’ 
dissuade people from following a particular course of sion 
‘The occasion for laying down such a. precept arises when the 
course of action sought to be interdicted would otherwise have 
been probably followed ; otherwise, it would amount to what 
-our writers call the ‘raving of a madman’ to dissuade people from 
doing what they would not, and possibly could not do. ` Now, 
this probability may arise in two different ways : (x) from 
natural inclination due to the operation of natural sensuous 
motives, and (2) from inclination aroused by Sastric injunctions 
creating motives due to the operation of supersensuous sanction 
which fhose injunctions imply in the minds of persons who 
believe in them. In any case, there can be no action, properly 
so called, withouf inclination or desire. So Manu says :— 


CRRA A UNET A AAT AATHAT | 
arent fe tarfera: wA Afaa: 
vara fru iaga ay ate fe | 
agafa gad wy anq are feaa i” 

t To be gyided solely by a desire for pleasure is not laud- 
able, yet an exemption from that desire is not (to be found) in 
this world,; for on desire is grounded the study of the Veda 
‘and, the performance of actions prescribed in this world. Not 
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a single act here (below) appears ever te be done by a man 
free from desire ; for whateveg (man) does, it is (the result Eat) 
the impulse of desire.” ė 


It, therefore, follows, that a negative precept is intended to 
dissuade people either from an act likely to be performed out of 
natural inclination, or from a course of action likely to be 
followed out of inclination created by Sastric injunctions recom- 
mended by the felicitous consequences which their performance 
implies by virtue of the supersensuous sanction attached to it. 
That being so, we are called upon to consider the character of 


_ a negative precept in each of these two classes of cases. 


(x). An act performed out of natural inclination, unaffected 
and uninfluenced by any positive Sastric injunction (vidhi), leads 
immediately to the pleasure arising from the satisfaction of that in- 
clination mediately, however, it may be a source of misery either 
in this life, or, if the Sastras have to be believed, in the life to 
come. The object, therefore, of a negative precept, having 
reference to such a case, is to dissuade people from performing the 


‘det by pointing out that the immediate pleasure of satisfaction 


will be more than counter-balanced by future pain. That being 
so, it follows, that such a negative precept can only create a 


‘motive for abstention; if it is disregarded, the act, though it 


contravenes the negative precept, brings about the natural 
consequence for which it was intended, and no question of the 
validity of the act can possibly arise. One illustration will 
perhaps suffice to elucidate the point :— 

oben fala at ara Taft | 

AS WATT: HAT THT, WHA | 

Tears HS fread Nig | 

eee wera mfa aa afafa: 0” 

“ There is a text to the effect that ‘dried flesh, garlic, 
and leeks should not be eaten.’ A doubt arises whether it is 
to be taken as constituting a subsidiary clause of an affirma- 
tive injunction (qelgra), or as prohibition proper (xfa@y) 
(implying the sinfulness of its infringement). It may be said, 
that the former construction should be -adopted on the view 
that the negative particle (wa) refers to the radical part 
of the verb ‘adyat’, and that the clause enjoins a determination 
of not eating those things, and puts forward h€avenly bliss as 
the consequence of the determination so ‘enjoined. But this 
view is not sound, for the negative: particle really refers to, the 
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‘entire verb and attaches itself to the permissive import of the 
suffix, so that the precept should he construed as strictly prohi- 
bitofy, laid down with a view tg deter people from its infringe- 
‘ment in view of the injurious consequences_which would arise 
therefroni by reason of ita sinfulness ; the other construction 
invelves the introduction of something which has to be read 
into the clause although it is not there, and is therefore improper, 


The conclus conclusion is that you cannot construe the precept as_an 
‘affirmative injunction, having pleasurable consequences to recom- 
mend it, but that it is a prohibitory_precept shadowing forth 
the harmful consequences of its infringement. n 

It follows, therefore, from the above discussion that when- 
ever you find a negative precept relating to an act exclusively 
recommended by natural inclination, it has to be construed 
as strictly prohibitory condemning the act forbidden in view ot} 
the harmful consequences which the prohibition imports. 

One distinction, however, may be noted in this connection, 
and that is this: although a negative precept to be found in the 
Dharmasastras ordinarily imports that its infringement is sinful 
and therefore detrimental to spiritual interest, yet it may so 
happen, that in a particular case it merely gives expression to th 
undesirability of the forbidden act by reason of its consequences 
evident to our natural senses, and thus makes the prohibition, 
which even prudence would dictate, more solemn. In sucha 
case the prohibitiom is said to be eee (È e one referring 
to visible results), and, as such, does not ‘ot derive its authoritative 
‘character from the reflection of the supersensuous authority 
of the Veda. So in the Bhavishya Purána it is said, — ‘ wat wa 
Ragar eer: sfceay’ . It is otherwise, however, with 
reference to cases where the evil consequences of the 
violation of the negative precept are not so apparent so 
far as tle natural course of a man’s life is concerned. In such 
cases, the precept is intended to indicate that its violation will 
lead to ultimate unhappiness in the life to come, if not in this 
life, by reason of the inherent sinful character of the forbidden 
act imported by the religious sanction which the precept implies ; 
such precepts may be said tobe weeiw, as referring to non- 
visible consequences. The distinction is succinctly stated in 
Smrityadhikarana in the following terms :— 

“Reerate enquar, Beet sy AEAT 1” 

“ Those injunctions and prohibitions which have visible con- _ 
sequences in'view, derive their authority from them ; the inference 
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of revelation-has to be made in those cases where the conse- 
quences in view are not so visible.” 
It will, however, be observed that, in either case, thee act, 
when performed, does not stand in-need of anything else to 
make it complete ; in other words, the existence of the prohibitory 
precept in the Dharmasastras does not alter the character of 
the act inrerum natura, ‘ for a fact cannot be altered by hundred 
texts.’ | ` 
(2) I now “proceed to deal with the other class of negative ` 
. precepts, which relate to and limit the sphere of acts, supposed 
to have results other than, or rather additional to, their natural 
sensible consequences by reason of the supersensuous sanction 
which Sastric injunctions attach to them. It is no doubt’ true 
that, in so far as these are physical acts, they have got their 
proper physical consequences ; but ‘the Dharma-sastras do not 
ordinarily treat them from that standpoint. As Bhattapdda 
tersely puts it in his Sloka-var ttika :— . : 
l izago weed AR | 
aarifcaea sfa n ara q wane 1 
cn i te; arrit faai farq wa | 
Da n ae aye wae curd fe i” 
_ «When a special religious character is to be attached to a 
thing, a quality, an act,-and other objects, they are no doubt 
objects of senses ; but the religious character attributed to them 
does not regard them in that aspect. The’ Vedic injunction 
ndicates their conduciveness to well-being (apart from their 
isible effects), and in that aspect they have a religious character 
hich, therefore, cannot be open to sensuous perception.” 

In so far, therefore, as the physical aspect of the acts is 
concerned, they have, as I have said, got their physical conse- 
quences open to sensuous perception, which are not, and cannot 
be affected, by any negative precept contained in the Dharma- 
sastras ; but, in so far as they, are calculated to produce certain 
ulterior consequences leading to the establishment of certain 
juristic relations, by reason of the special property attached to 
them by the Sastric injunctions as indicated above, the existence 
of a negative precept impinging upon the affirmative injunction 
may, if the nagative precept be infringed, be calculated to lead 
to one or other of diverse results. The task of canons of cons- 
trutcion is to analyse these results, and show when and how 
they arise. j 
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SHORT NOTES. 
Assigaor and Assignes—Substitation of assignee as plaintif — 
- Limitation Agh Beo, 22, f 
Appeal by the substituted plaintiffs, 


This appeal arises out of a sult brought on a mortgage-bond, The suit 
was instituted by the mortgagee on the Brd March 1902, ș.0., 11 daya before the 
expiry of the period of limitation, On the 21st January, 1004, i.e., long after 
the expiry of the period of limitation. the plaintiff by a deed of sale assignéd 
his right under the mortgage-bond to Dr, Abdul Rahaman and Shaikh Yad 
Ali, Au application was then made to the Court to substitute their names for 
‘that of the original plaintiff. _This was allowed on the 4th February 1904 and 
the name of the original plaintiff was struck off. Both the Courts below have 
dismissed the suit, holding that it cannot proceed, at the instance of the new 
plaintiff, as it is barred by limitation. Hence this appeal, 

Bampini and Mookerjee JJ., having regard to a conflict of decision, referred 
the case to a Full Bench, for the decision of the following questions :— 


a) Whether when the name of an assignor is removed from the record 


ofa suit, and that of an assignes is substituted in its place, the provisions of 
‘section 22 of the Limitation Act are applicable ? 


(2) Whether the case of Harak Chand v. Deonath (I, L, R, 26 Cale, 409) 
or that of Supat Singh v, Imrit Tewary (LL RR. 5 Calo. 720) has bee& 
correctly decided ? : 

Maulavies Syed Shamsul Huda and Mahomed Isfaq for Appellants, 

Babus Baidya Nath Dutt and Sharat Chandra Roy Chowdhury for 
Respondent. 

Referred to Fall Bench, 
Bale- proe tanati e Valiai Anal ce 8 ey 

Appeal by the Decree-holder. icra a 
This was an appeal on behalf of the decree-holder from an order made in 


BBE: 


1806, 
sas inside 21, 


Abdal “Rahaman 


* and anche 


Amir Ali and others 
S. A. No 2107 of 
1904, 


Reference to 
Full Bench, 


1906. 
August 20, 
Bakshi Shiba 


executipn-proceedings, determining the value to be inserted in sale-proclama- aca Singh 


tion of the property intended to be sold. The judgment-debtor contended Sadhu Saan Singh, 


that the order was not appealable. As there is a conflict of authorities on the 
point, namely, 8 O. W. N. 257, 8 O. W. N. 264, and I. L. R. 80 Calo. 617, 
their Lordships (Rampini and Mookerjee JJ.) referred the case toa Full Bench 
for decision of the question : 


Whether an order under section 287, Civil Procedure Code, determining 
the value to be inserted in the sale-proclamation of the property to be sold, Is 
an order under section 244, Civil Procedure Code and as such appealable, 


Their Lordships intimated their approval of the decision of the Full Bench 
lin Z. L R. 27 Mad, 259 which over-ruled Z. L. R. 23 Mad. 568 which had 
been followed in 8 O. W. N. 267. 

Babus Lalmohan Doss and Makhan Lal for Appellant, 

Babus Umakali Mubherjes and Raghu Nath Singh for Respondent. 

Referred to Full Benoh, 


M. A. No. 552 of 


1904, 
Reference to 
Full Bench, 
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1906. Notice, sufficiency of--Transfer of Property Act, Beos. 106, 107—Bengalt 
May, 28. Oalender— General Clauses Act, Beo, 3 ol, 33. ; . 
Debendra Nath ~ Appeal by the Defend 
Bhowmik pp y the Defendant, a 


j AER The subject of dispute is non-agricultural land to which the provisions of 

Shama Prosonno the Transfer of Property Act apply. The question raised in the appeal is as 

: Bhowmik, to the sufficiency of the notice to quit served upon the defendant. The term 

UB, A. No. 60] of © of the notice to quit according to the British Calender falls short of 6 months 
: 1905. =. by 4days, It was a notice to quit at the end of the year, 

The defendent held no written or registered leake, An annual rent wag 
Held, (Rampini J.)}—That under section 107 of the Transfer of Property 

Act, the defendant has only a monthly tenancy of the land terminable by a 4 
15 days’ notice, 

That, according to the Bengali calender, the notice is a six months’ notice, 

_ The provisions of clause 83 section 8 of the General Olauses Act will not 

apply to the case where the tenancy was created before the passing of the 

Transfer of Property Act, for there is no question of the interpretation of the 
terms of any Act, . . ee, 

Per (Woodroffe J.)—That, if the Transfer of Property Act does not apply - 
to the case, it must be decided according to the rules of justice, equity and good 
gonscience and that if the tenancy is regulated by the Bengali year, notice may 
be given according to the Bengali calender. In such a case the only point to 

e be determined is what is reasonble notice, and in-the present case 6 montha 
calculated according to the Bengali calender, {s a reasonable notice, 

10 0. W. N, cowariit followed, 

That it is not to be implied from the mention of an annual rent, that there‘ 
-was a contract for- yearly tenancy, When section 106 of the Transfer of 
Property Act speaks of a contract, it meane'a valid contract. Under section 107 
a lease can only be created by a registered instrument; ‘ 


eae Babu Braja Lal Chakravarti for Appellant. 
Be RS ay hs Babu Sarat Ohwader Basak for Respondent. 


Appeal dismissed, ` 


HIGH COURT. : 


The High Court will remain closed for the annual vacation 
‘from the 31st August to the 10th November. Mr. Justice Mitra 
and Mr. Justice Holmwood are the vacation Judges. 
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: INTERPRETATION OF NEGATIVE PRECEPTS IN 
HINDU LAW. 


Marriage and adoption may be taken in illustration of the 
class of acts alluded to above; the physical aspects of these 
acts consist, for instance, in the gift of the bride in the one case 
and of the son in the‘ other, and these, no doubt, have their 
proper natural consequences ; but beyond these, the ceremonies 
of marriage and adoption produce certain conditions and estab- 
lish certain religious relations having certain _juristic ‘results by 
virtue of the ‘prescriptions contained in the Sastras that when 
those ceremonies are performed certain nonsensuous relations 
arise. - Now, a negative precept, having reference toan uct Of * 
this ceremonial character, may have .one of several distinct 
things in view, and it isthe object of rules of construction to 
analyse these and determine their fields of application. I, 
therefore, propose to consider them in the light thrown on the 
subject by authoritative writers on Mimansa. 

(a) A negative precept in relation to an act or ceremony 
enjoined or prescribed by the Dharma-Sastras sometimes indi- 
cates that a certain mode of performing the act in violation of 
it, would, in the nat#wral course of things, produce certain harm- 
ful consequences ; the object of the precept in such a case is 
merely fo lay stress on these visible consequences, and it does 
not acquire its force from the ultimate divine origin of the 
Sastras. In fact, it is nothing more than a solemn declaration 
of the undesirability of the prohibited mode of action from the 
purely secular standpoint, and is, thus, a reproduction ( waat ) of 
the dictates of prudence. It follows, that the violation .of a 
negative precept of this kind does not touch the effectiveness 
of the ceremony or make the person who violates it a sinner 
in thé strict sense of the word; the whole force of the prohi- 
bition lies in the natural consequences which it indicates and 
not in .the supernatural sanction which a Sastric prohibition 
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implies. Thus Manu forbids marfiage in certain families in these 


words :— * 


“ayaa anaa asqpfraquraa: | ~ 
diana aiara genfa aa RA N 

Salis fagas fradi Qaurteq | š 
aamua aag egna E W” 

“ In connection with taking a wife, let him carefully avoid 
the following families, be they ever so great or.rich in kine, 
horses, sheep, money, or gram, v#z., one which neglects the 
sacred rites, one in which no male children (are born), one in 
which the veda is not studied, one (the members of) which have 
thick hair on the body, those which are subject to hemorrhoids, 
pthisis, weakness of digestion, epilepsy, or white and black 
leprosy.” 

Kulluka’s comments on these texts are as follows :— 


genam We false | agaga waa ae Yafaa pN 
afettarat amfa ered aqa Brae: aaf fa oan: vata) ‘et 
dafad Om ae faer ienaa | tener wafer afafa aa 
evka mawaq) agafat ‘wat en teger gemÌ; 
faai Ainaa Ri gaaaf A cert @ aqa 
aaeerete y ferengi” 

“This prohibition has a visible root ; children born bear 
after their maternal uncles ; so children sprung from a mother 
taken from a family addicted to low works, &c., are likely 
to bé similar ; medical men read that diseases are contagious 
(have a tendency to spread); “all diseases have a tendency 
- to spread excepting chronic dysentery.” If it be objected, how 
is it authoritative when it is not founded on Veda? The 
objection is not tenable inasmuch as authoritativeness may 
arise from conduciveness to visible ends. So it was said in 
Bhavishya Purána “all these are founded on Veda excepting 
those having a visible end” ; and the author of Mímánsá-bháshya 
has said in Smrityadhikarana—' those precepts, which have 
visible ends in view, derive their authority from them; the 
inference of revelation has to be made in those cases where the 
consequences in view are not so visible.” z 
_ (b) In many cases, however, the negative precept is not 
merely indicative of the injurious consequences which, in the 
usual course of nature, are likely to arise from the performance 


` 


Vor. IV.] INTERPRETATION OF NEGATIVE PRECEPTS, ETC. 872 


of the act prohibited. In such cases, when the negative precept 
is subsidiary to a matter falling. within the scope of a Sastric 
inyinction prescribing acts or “ceremonies intended to produce 
more than their natural sensuor’s results, it becomes necessary 
` to read the positive injunction and the negative precept together, 
and determine their mutual relation. In doing so, we must 
remember that both of these derive their authoritative charactér 
from the same source, so that it is not possible to ignore either 
of them ; the task of interpretation consists in reconciling —and 
harmonising them into a consistent whole. 

A little consideration will show, that there are two modes 
of construction usually possible in such cases. The negative 
precept may either be construed as indicating that its violation 
is sinful, and thus calculated to give rise to misery in future 
life through an invisible force appertaining to a forbidden action ; 
or it may be construed as constituting an exception to the 
positive injunction, and thus limiting its scope and extent to a 
narrower sphere, so that tbe performance of the act enjoined 
without regard to and in violation of the negative precept 
would not, in the proper sense, amount to a due performance “of 
the injunction, and, as such, would be infructuous, f.e. incompe- 
tent to produce the destined end of injunction. The negativ 


precept construed in the former way is said to be a wesanfatell - 


or prohibition of the pertinent, and understood in the latte 
sense is said to be a qå era or excluding clause. 

It may also be noted, that in some peculiar cases both of the 
above characteristics may coincide, and the negative precept 
may, while constituting an excluding clause limiting the scope 
of the positive injunction, also indicate, that the person who. 
infringes it, incurs sin and becomes liable to undergo consequent? 
misery in the life to come. On this construction, the negative 
precept would amount to a yfa¥ 4 and a qå gra at the same time, 

It is now necessary to determine the spheres of these modes 
of construction according to the canons of Mimansa and this 
I will presently endeavour to do. 

It may, however, be observed in passing that the distinction 
between weera and uyfafw is sometimes regarded as’ conver- 
tible with the distinction between a legal anda moral prohibi- 
tion. Tomy mind it seems that this identification is neither 
accurate nor comprehensive. A negative precept contained in 
the Dharma-sastras derives its authoritative character from its 
foundation on revelation : whether it does or does not accord 
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with the dictates of our moral sense unaided by revelation is 
altogether besides the question, so that the expression ‘ moral 
prohibition’ does not adequately express the character of any 
negative precept contained in fhe Dharma-Sastras. In short, a 
prohibition contained in our sacred books can, in no case, be 
regarded as a bare moral prohibition, for, in every case, it must 
be treated as a religious prohibition which connotes more than 
mere ethical disapprobation. On the whole, it seems to me that 
the choice of the adjective ‘moral’ to distinguish a class of 
Sastric prohibitions is somewhat unhappy, for although a dis- 
cussion about the moral character of an act may be pertinent 
to a theory of legislation, it has very little place when one has 
to deal with rules and laws founded on reyelation. It is, however, 
unnecessary to dilate upon this point: suffice it to say, that the 
a distinction sought to be expressed is really this, that the term 
‘legal prohibition’ signifies that the violation of the precept 







would otherwise _| be be brought about by the performance of the 
act or r ceremony to which the prohibition is attached, while the 
iffringement of a ṣo called moral prohibition would only portend 
future evil by virtue of the supernatual sanction which supports 
it, In other words, the violation of the negative precept would 
. sometimes render the performance of the act or ceremony to f 
| which it is attached invalid and devoid of religious and legal 

@ effect, and sometimes it would make the person a sinner but the 
ahi validity of the performance as a religious act and its juristic 

i Ga í results would not be affected thereby. 

The distinction noticed above is also sought to be Supraue 

by characterising the former class of prohibitions as mandatory, 
t and the latter class as recommendatory. This also seems to be 
“strictly speaking inaccurate. The import is that in the latter 
. case the negative precept merely furnishes a motive to desist by 
reason of the supernatural sanction holding out future misery as 

a result of its violation, whereas in the former case the violation 

of the precept would make the performance of the act enjoined 

infructuous and invalid. But, may it not be said that in so far 

as a recommendatory prohibition in the above sense is supported 

by a sanction supposed to proceed from a Supreme Being, it is not 

i merely recommendatory, but, in a sense, mandatory ? Moreover, 
a so called recommendatory prohibition may, according to Hindu 

Law, be even supported by political sanction fn the form of 

penalty, although it is true that that department of Hindu Law 


Cd 
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has now practically ceased to be administered. 

However that may be, it is sufficient for us to take note of 
theguristic aspect of the distinction. It consists in this: the 
performance of certain acts and ceremonies is, under the Hindu 
Law, calculated to affect the performer in his juristic relations 
when these acts and ceremonies are prescribed by sastric injunc- 
tions and go to constitute certain conditions having juristic 
results ; when we find certain negative precepts attached to 
these positive injunctions, their violation may have the result 
of rendering the act and ceremony performed in pursuance o 
the injunction altogether infructuous, or it may stop by 
making the performer a sinner without rendering the perform- 
ance infructuous and devoid of legal effect. For a practical 
lawyer, negative precepts of the former kind are alone important, 
and it is, therefore, necessary, to ascertain the rules of construc- 
tion by reference to which one may determine how a particular 
negative precept relating to a matter calculated to have a juristic 
effect should be treated. I will, therefore, proceed to discuss 
the question from the standpoint of authoritative writers on 
Mimansa. Š 

That primary distinction that has to be noticed in this 
connection is this: The negative precept may or may not be 
co-extensive in its scope with the positive injunction, #. e„ the 
range of the negative precept may cover the same field as the 
range of the positive injunction, or may only relate to a part of 
the field that would be covered by the positive iujunction unquali- 
fied by the negative precept. These two classes of cases demand 
separate treatment. 

(t) Where the negative precept is less extensive than the 
positive, 2. ¢. affects only a part of the field falling within the 
scope of the latter, the proper mode of construction is to read 
the negative precept as an exceptional or limiting clause in the 
positive injunction. No observance of the prohibition contained 
in the negative precept would, in such a case, make the act 
nugatory, f. ¢., the performance would not be regarded asa valid 
performance of the positive injunction. The reason for adopting 
this construction may be thus explained :—If the prohibition be 
not read as taking the case contemplated by it out of the scope 
of the positive injunction, the result would be this :—the prohi- 
tion would imply the undesirability of its infraction as detri- 
mental to the® spiritual interest of the performer, but still the 
positive injunction, not being curtailed in its scope by the prohi- 
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bition, would, when performed even in contravention of the 
prohibition, bring about the destined end of such performance. 
Hence the conflict of the direction contained in the pogitive 
injunction and the prohibitifh contained in the negative would 
render the violation of the negative precept a matter of option, 
there being no reason why one should prevail over the other. 
This is pointed out by Raghunandana in the following words :— 

“aft fe fafafetdt qaan wWefareqaweqe fray, 
aa fe afaa maan gee wena, faei tra sfa 
wafafecarad aa fafi — auaa da quequigud we- 
auw” ware: waly faded ma alaitane qa sg 
fla: am arantaarty a afafa fu, mR: faya 4 JARAT, 
agada suafa — oai fanfa gi gaad mee afad: 1” 

“Tf both the positive injunction and the prohibition are 
founded upon Sastras, then they furnish optional alternatives, 
because they are of equal force, as in the case of acceptance 
or non-acceptance of the vessel called Shodasi. For there the 
#ppearance of the positive injunction implies the highly beneficial - 
character of the ceremony, while the appearance of the prohi- 
bition indicates that the ceremony will be effective though much 
impaired in quality. So Jaimini says: ‘wemmafefa &c.,’ which 
means this :—It may be said that the prohibition of an act 
recommended by Sastra should be construed to be absolute as 
the prohibition of an act suggested by the liking of the senses, 
such as the eating of flesh, which is an absolute prohibition for 
all time ; but that cannot be, for here the recommendation and 
the prohibition are of equal anon: both being indicative 
of revelation. Such is the meaning.” It, therefore, follows that 
the rejection of the suggested construction which reduces the 
negative precept into a limiting clause of the positive precept 
necessarily leads to the admission of an option so far as the 
performance or non-performance of the prohibited act is 
concerned. Now, the adoption of a construction which would 
render the violation of a distinct : prohibition founded < d on revela- 
tion optional in the slightest degree is—regarded as_ highly 
objectionable, and is not to be admitted if any way of avoiding - 
it is available. The faults of such a construction have thus 
been enumerated :— 

CARA Wares qT ERTA | ‘ 
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“ The admission of an option involves eight faults: There 
being two alternatives, adoption of one at option implies the 
rejection of the authoritativeness and the tacit acceptance of the 
unauthoritativeness of the other, ‘while, again, the adoption of 
the once rejected alternative implies the annulment of the 
rejection of authoritativeness and obstruction of the acceptance 
of unauthoritativeness, of the same. There being two alter- 
natives, the four faults pointed out.above arise twice, and so the 
admission of option involves an eightfold defect,” 

That being so J aimini and the entire body of commentators 
following him declare that in a case like this the proper view 
is to read the negative precept as furnishing an exception se 
limiting the scope of the vidhi. The aphorism of Jaimini in 
this reference runs as follows :— 

‘gfe g ais: arenas nna aaa ary’ 

u The admission of option being unreasonable the (negative 
precept) should be read as a qualifying clause incorporated into 
the positive injunction.” Lougdkshi Bhaskara adopts the same 
view : 

amq srafafera araraty faa fae va a a a gM” j 

‘t So, to admit the prohibition of an act enjoined by Sastra - 
by another Sastra involves the admission of option, and that is 
not proper.” So it has been concluded :— 

“aa qa fraia AAE aA 
T wfcercre ATETA] at y” 

“As the admission of yfa¥¥ gives rise to an option, so, 

to avoid it, it is preferable to adopt yyeta form of construction.” 


One or two illustrations from authoritative commentators 
will, I hope, further elucidate the point :—Manu declares :— 


“oat ane a gate aad) afda fe ar 
. WaT eRe gana we” 

“Let him not perform a funeral sacrifice (Sriddha) at night, 
as it (the night) is declared to belong to the Rakshasas, nor at 
the junctions of day and night, nor when the sun has just risen.” 

Commenting on this Kulluka writes as follows ;— 


“atna a adag maafana aae anfad 
afam SaNa GAI WRA mAAR, x x sae 
mawan frang warana a sft SH art fay: a fra- 
Wee at wa fafa at) ATE: MA A AAE AEE RETA | 
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Å TRA are Fay) SaNa were) wacdle ae 
awe yraa aaa” a 


“ Sraddha (funeral sacrifige) should not be performed at’ 


night . because Manu and others have called the time ‘tawet’ by 
reason of its having the quality of destroying Sraddha ; nor 
should one perform it at the junctions of day and night, nor 
when the sun has just risen. Ifit be asked, how is it’ that it 


prohibits something which is not likely, for afternoon has been - 


prescribed as the proper time for Sraddha,. The reply is, that 
it is, not so ; it is not a faf or prohibition proper ; prohi- 


bition proper must be ‘of something rendered likely either by 


natural desire or by reason of a Sastric injunction ; of these, 
` the former alternative does not arise, for the Sraddha that has 
to be constantly performed at the new moon does not arise out 
of natural desire; prohibition of something recommended by 
Sastric injunction would lead to the admission of an option as 
in the case of acceptance or non-acceptance of ‘ Shodasi’ vessel. 
Hence it is a yalerg meaning that the Sraddha should be’ 
performed at a time other than night &c. The prescription „of 
afternoon is only to show that that time is more commendable, 
so it has been said, ‘for the due performance of Sraddhav after- 
noon is more commendable.than forenoon.’ ” È f ; 
7 To be continued.) i 
: > -  Priyanath Sen. 
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CASES AND COMMENTS. 
Bail e of—Discretion: ° E 


In this case the question arose aS to the release on bail af 
a person accused of having committed forgery. It was held, 
that in all cases of indictable offences itis within the discretion 
of’ the Court to admit or refuse the application for bail, but that 
the discretion to be exercised by the Court is a sound judicial 
and. not an arbitrary discretion. The circumstances to be 
regarded are, the nature of the offence’ charged and its punish- 
ment, the strength of the evidence against the accused, his charac- 
ter, his means, his standing, his opportunities for escape, and the 
probability of his appearing to take his trial. Where a serious 
doubt exists as to the guilt of the accused, the application for bail 
should be granted, but if his guilt is beyond dispute, the general 
‘rule is not to grant the application. See also Jn re Robinson [23 
L. J. Q. B. 286], Rex v. Wilkes, [4 Burr. 2527] and Reg v. Scaife, 
[5 Jur. 700]. 


Libel, publication of. 

In this-case the question arose, whether the manager of a 
Corporation, within the scope of whose duty falls that of dealing 
with any matter of concern to the business, when he dictates a 
letter (which contains libellous matter) to a stenographer in 
the employ of the Corporation who, thereupon, transcribes it 
for signature in the ordinary course, can be said to publish the 
libel. The Court of Appeal of Ontario. has held that communication 
to the stenographer amounted to publication. This view is in 
accord with the case of Pullman v. Hill, [1891] 1 Q. B. 524. 
The case of Boxsius v. Goblet [1894] 1 Q. B. 842, while recognis- 
ing the authority of Pullman v. Mill, attempts to make a distinc- 
tion between the dictation of defamatory matter in the course of 
a man's own business, as in a mercantile establishment, and the dic- 
tation of defamatory matter in transacting business for another 
person, as in the case of a solicitor performing a service for a client. 
Apart from this distinction, there is a good deal to be urged 
against the view taken in Pullman v. Hill, and it would not be 
unreasonable to hold that the stenographer in such cases is merely 
an impersonal facility for transcribing to paper the dictated words 
and sentences. S@e Owen v. Ogilvie [32 N. Y. App. Div. 467]. 
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Promissory Note—Forgery—Estop pel. 


A received a notice fromethe Dominion Bank that a note 

Cai 
drawn by A in favour of & had been presented and would fall 
due on a date named ; the notice asked A to provide for it. 


- A did not take any action upon this notice; in fact, his name 


had been forged on the note by X. The Bank paid out the 
proceeds of the note to X and sued A. The Supreme, 
Court of Canada held, affirming the decision of the Court 
of Appeal of Ontario, that A was under a legal duty to 
inform the Bank by telegraph or telephone, that he had not 
made the note, and as he omitted to do so, he was afterwards 
estopped from denying his signature. Leave to appeal to the 
Judicial Committee against this decision was. refused [1904] 
A. C. 806. The actual decision is covered by the general doctrine 
of estoppel, namely, where A, by intentionally or negligently 


_ failing to speak out, when he ought to do so, misleads B into 


the belief that certain facts exist, and B acts upon this belief to 
his hurt if A is permitted to deny such facts, then A is estopped 
to make a denial ; see M’ckenate v. British Linen, [6 App. Cas. 
82], Ogtivie x. West Australian [1896] A. C. 257, Cairncross ~. 
Lorimer, [3 Macqueen, H. L. 827] and Leather x. Morgan [y 
U. S. 96.] 


Malicious prosecution. 


In this case the question arose, whether a suit for damages - 
for malicious prosecution canbe successfully maintained against 
a person who proves that before he instituted the prosecution, 
he acted upon the advice of Counsel. The Supreme Court of 
Minnesota has answered this question in the negative and has held 
that if a criminal prosecution is instituted upon the advice of 
Counsel, given after a full and fair statement by the prosecutor of 
all the facts relating thereto, and honestly and in good faith acted 
and relied upon by the prosecutor there is a complete defence to an 
action for malicious prosecution. It is unnecessary for the prose- 
cutor to show in addition to the advice and his reliance thereon in 
good faith, that the advice was honestly given by the Counsel. 
If, however, the prosecutor knew or had reason to believe that 
the advice was not given in good faith, the advice would afford 
no defence ; see Walker v. S. E. Ratlway Company [L. R. 5 C. P, 
640], and Ravenga v. Mackintosh [2 B. & C. 698]. 
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Rescission—Executed Contract. 

This case, of which a note willbe found in 2 C. L. J. 877, is 
an authority for the proposition that rescission of an executed 
contract for the sale of a chattel or chose in action will not be 
granted on the ground of an innocent misrepresentation where 
actual fraud is not shewn. Where a contract has been fully and 
voluntarily performed, a Court of Equity will not grant relief by 
way of rescission unless the srongest of reasons exists for its 
interposition, and this is true, even though the circumstances of 
the case are such that, were the contract still executory, the Court 
would not decree specific performance at the suit of the other 
party ; see Willan v. Willan, [16 Ves. 83]. The same view was 
taken by the Supreme Court of the United States in Atlantic v. 
James [94 U. S. 207] in which it was said that “cancelling an 
executed contract is an exercise of the most extraordinary power of 
a Court of Equity. The power ought not to be exercised except in 
a clear case, and never for an alleged fraud, unless the fraud be made 
clearly to appear ; never for alleged false representations, unless 
their falsity is certainly proved and unless the complainant has 
been deceived and injured by them.” 


Marriage brokage contracts. 

This case, of which a note will be found in 1 C. L. J. 582, 
lays down that a contract for reward to assist a person in getting 
married by means of introduction to persons of the opposite sex 
is a marriage brokage contract, and illegal, and money paid there- 
under may be recovered inspite of part performance of the 
contract by the other party thereto. The case points out that 
there is no distinction, in point of principle, between a contract 
to procure for another in marriage as husband or wife a certain 
specified person, and a contract te introduce a person to others 
of the opposite sex with a view to marriage or to bring about the 
marriage Of a person with some one not particularly specified. 
The same view has been taken by the Court of Appeals of New 
York in the case of Duval v. Wellman [124 N. Y. 156] in which it 
was said that where a party carries on a business of promoting 
marriage as the proprietor of a matrimonial bureau, it is plain 
that the natural tendency of such a business is immoral and it is 
‘clearly the -policy of the law to suppress it; the Court would, 
therefore, aid the party who had patronised such a business by 
relieving him or ker from all contracts made, and grant restitution 
of any money paid or property transferred. 
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Negligence—Liability of Contractor. 

This case, of which a nate is to be found in 1 C. L. J. 5974 is 
an authority for the proposjtion that one who contracts fo' keep 
in repair a number of vans owned by a firm, is under no duty 
to a driver employed by the firm, and hence, is not liable in 
damages to such driver for personal injuries sustained by him, 
because of the failure of the contractor properly to inspect and 
repair one of the vans. -This is based upon the doctrine that 
one who is not a party to a contract cannot sue in respect of a 
breach of duty arising therefrom ; see Caledonian v. Mutholand 
[1898] A. C. 216, and LeLtavre v. Gould [1893] 1 Q. B. 491. 
Similarly, under a contract between a city and a Water Company 
by which the latter agrees to supply the city with water sufficient 


for fire purposes, an individual citizen whose property has been 
-destroyed by fire, through the alleged neglect of the Water 


Company in complying with the terms of the water contract, . 
has no right of action against the Company, as there is no 
privity of contract between them ; see Atkinson v. Newcastle 
[z Exch. D. 441] and Kent v. Worthing [10 Q. B. D. 118]. Cf. 
Donaldson v. Haldane [7 Cl. & F., 762] as to the liability of 
an attorney who advised a loan on insufficient security. See also 
National Bank v. Ward [100 U.'S. 195]. 


Insurance Policy—Accident. 


‘A policy of ‘insurance provided for the payment of a certain 
sum by the Insurance Company upon the death of the assured 
from “any bodily injury caused by violent, accidental and exter- 
nal and visible means.” The death of the assured was due to 
physical exertion caused" by an attempt to eject a drunken man 
from his master’s premises. The question arose whether death 


- was caused by accidental means within the meaning of the policy. 


Mr. Justice Bray decided in favor of the Insurance Company 
and held that there can be no recovery, where the death of 
the assured results-from an injury to the heart caused by violent 
physical exertion which is intended and, therefore, cannot’ be 
called accidental: The learned Judge referred to three American 


` cases which he described as always “helpful.” This case affirms 


the principle that an injury is not produced by accidental means 
within the terms of an insurance policy, where the injury is 


the natural result of an act or series of acts in which the insured 
i > s . à 
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intentionally engages ; see Sinclair Y. Maritime [3 El. & El. 478]. 
If, however, in the act which precedes the injury, something 
unforgseen, unexpected, and unusu&l occurs, which produces the 
injury, then the injury may be régarded as caused by accidental 
means ; see U. S. Mutual Association v. Barry [131 U.S. 100]. 
The distinction may be fine, but is intelligible. and is clearly set 
out in Mo Corthy v. Travellers! Insurance Co. [15 Fed. Cas. 
No. 8682], where the death of the insured was alleged to have 
been occasioned by an injury sustained while exercising with 
Indian Clubs. It was held, that if the deceased used the clubs 
in the customary way for taking exercise and a blood-vessel was 
ruptured, the injury was the natural consequence of the exer- 
tion and not accidental ; if on the other hand, an unforeseen 
accident or involuntary movement of the body occurred, which 
in connection with the use of the clitgs had occasioned the in- 
jury, the injury might properly be said to be accidental. Cf. 
Clidero v. Scottish Acc. Ins. Co. [29 Scots L. R. 303]. The 
principle which underlies these decisions is that it is not enough 
that the injury be unusual and unexpected, but that the cause 


which produces it, must be unexpected and accidental. . 
Accord and satisfaction—Agreement to accept City of San- 
lesser sum. . Juan » 


In this case the question arose, whether a debt or demand is St. John’s Gas 
extinguished and satisfied by the payment and acceptance of a Co. ` 
smaller amount in satisfaction of the whole. The Supreme Court 195 U.S. 510 
of the United States, while affirming their previous decision in 
Chicago v. Clark [178 U. S. 353], that where a liquidated sum is 
due, the payment of a less sum in satisfaction thereof, though 
accepted as satisfaction, is not binding as such for want of consi- 
deration, have ruled that a debt or demand which is disputed or . 
contingent at the time of payment, is extinguished and satisfied 
by the payment and acceptance of a smaller amount in satisfaction 
of the whole. This view had been taken in Bull v. Bull 
[43 Conn. 455] in which it was stated that where the claim is 
not a money demand, or if so, is unliquidated, or if liquidated, 
is doubtful in fact or law, any sum, no matter how small, given 
and received in satisfaction of any demand, no matter how large, | 
will legally satisfy that demand as a compromise. Cf. U.S. v. 
Child [12 Wal&ce 232]. This is in agreement with the rule 

laid down jn England ; see the potes to Cuber v. Wane in 
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1 Smith L. C. 343. In this cbuntry, of course, the rule in Cumber 
v. Wane as reluctantly affirmed by the House of Lords in Foakes 
v. Beer [9 App. Cas. 605], hfs been nullified by. sec. 63 yf the 
Contract Act, under which @very promisee may accept, instead 
of the performance of the promise, any satisfaction which he 
thinks fit ; see I. L. R. 15 Calc. 319, I. L. R. 19 Mad. 398, I. L. R. 
zo Bom. 636, and I. L. R. 26 Mad. 195. 


Parol evidence—Consideration—Contract for personal 
service—Specific performance. 


The defendant was in possession under a power of attorney 
as manager of the estate of the plaintiff. The plaintiff revoked 
the power, and upon the refusal of the defendant to give up 
possession, sued to eject him. The defendant pleaded that the 
consideration was something in addition to what was stated in 
the power, and was of sfich a character as made the power 
irrevocable. The Judicial Committee held that parol evidence 
was admissible to prove the additional consideration. This is in 
accordance with Clifford v. Turrell [1 Y & C 138], where it was 
held that if there is one consideration stated in the deed, 
you may prove any other consideration which existed. The 
same rule has been laid down in cases in this country [I. L. R. 
18 All. 168, I. L. R, 22 All. 370, 5 C. W. N. 158, and 4 
C. L. J. 320]. Their Lordships also decided that assuming that j 
the power was irrevocable, it did not afford a good equitable 
defence to ejectment. The contract was essentially one for 
personal service, and, therefore, no suit would lie for specific 
performance ; consequently, there could not be an injunction to 


-restrain the plaintiff from suing in ejectment. This is amply 


supported by Ogden v. Fossick [4 DeG. F & J. 426] and Stocker 
v- Brockelbank [20 L.J. Ch. 401]. If, however, the defendant 
could make out that the plaintiff had ejected him in violation of 


the agreement, he might be entitled to maintain an action for 
damages. í 


` Mines—Right to support of surface. 


In this case the Lord Chancellor in his speech clearly 
sunimarises the right of surface owners to the support of the 
surface, when the mining rights are granted to one person and 
the surface belongs to another. The law presumes that ‘the 


, surface owner has a right to support, unless the language of the 


r 
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instrument regulating the rights of the owners of the minerals. 
and of the:surface, or other evidenge, clearly shows the contrary. 

> Wordshowever wide, that merely authorise the getting of all 
the minerals, do not authorise so getting them as to let down 
the surface. The Courts of law have always displayed great 
solicitude for the maintenance of the right of support, a good 
illustration of which is furnished by the decision of the House of 
Lords in Love v. Bell [1884] 9 App. Cas. 286. See also 3 C. L. J. 
103. | 


Restrictive covenant—Title by adverse possession. Hoses 


A, the true owner of land in possession, entered intoa Nisbett & 
restrictive covenant binding the land in equity, the covenant Pott’s Con- 
being one entered into with the owner of the adjoining land tract [1906] 
„whereby certain, building restrictions were’ placed on the user of I Ch. 386. 
the land of A. Subsequently, A was dispossessed by B who con- ` ' 

tinued in occupation for the statutory period and acquired a good 
title by adverse possession. The question arose, whether B was 
bound by the restrictive covenant in the same manner as A. 
The Court of Appeal have affirmed the decision of Farwell J. in- 
[1905] 1 Ch. 391 to the effect that B would be bound. . This 
view is obviously sound ; as was held by Sir George Jessel in 20 Ch. 
D. 562;.an obligation created by a restrictive covenant is in the : 
nature of a‘negative edsement creating a paramount right in 

the person entitled to it over the land to which it relates. Of 

course, if, B being really entitled to land, ousts, by his superior 

good title, A, who has created restrictive covenants without 

authority, when B recovers possession, he would not be bound by 

the restrictive covenants entered into by A; but if Ais admit- 

tedly the true owner in possession and enters into a covenant, 

what are the rights of the adverse possessor? Clearly, the adverse 

possessor-anly extinguishes the title which A had in himself, that 

is; a title subject to the restrictive covenant. A somewhat 

similar question arose recently before the Master. of the Rolls 

in Ireland in the case of O'Connor v. Foley [1905] 1 I. R. 1 of 

which a short note will be found in 1. C. L. J.36n. Therea 
. landlord sought to enforce a covenant in a lease against a person 

who had dispossessed his lessee and acquired a good title by adverse 

possession against such lessee. The Master of the Rolls held that a 
the adverse possessor was not bound by the covenants in the 

original lease, which was also- the view taken by the Court of © F 
“Appeal in England, in Zichborne v. Weir 67 L. T. N. S. 735. The = 
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distinction between the two cases appears to be that the covenant 
in the Irish case was not a negative covenant and therefore 
did not come within the principle laid down by Sir G. Jessel. 


Child en ventre sa mere—Will— Construction. 


In this case the Court of Appeal have affirmed the 
principle deducible from a long series of cases that for many 
purposes connected with wills and their construction, a child 
en ventre sa mere at a particular time, who is subsequently born 
alive, is to be-considered as living or born at that time.- Romer. 
L. J. after reference to the authorities on the subject concluded 
that the principle deducible from them is that, prima facie, in 
the absence of sufficiently weighty considerations to the con- 
trary, for the purposes of devolution’ of property in connection | 
with intestacies or wills, no distinction ought to be drawn 
between’a child born at a particular time and a child at that 
time en ventre sa mere and subsequently born alive. The reason 
for the rule was pithily put by Leach V. C. in Zrower .v. Butts 
I Sim & St. 184: “ Because the potential existence of such 
a child places it plainly within the reason and motive of the | 


gift.” 


Substdence—Damages, measure of. 


In this case the question arose as to the measure of damages 
for subsidence brought about by the working of coal -under and 
adjoining certain mills, of which the plaintiffs were owners and 
occupiers. The Court of Appeal have laid down-that the 
selling value of land before and after the injury, accidental 
circumstances not connected with the injury being eliminated, 
affords the measure of .depreciation. They have also laid down 
that all damage, actual and prospective, legally following from 
the cause of action sued on, must be recovered once for all, but 
that, in that damage cannot be included damage which would 
of itself be a fresh cause of action. 


° 


- Landlord and tenant—Derogation from grant. 


In this case Kekewich J. followed the principle laid down 
by Stirling J. in Aldin v. Latimer [1894] 2 Ch. 437, namely, that 
where a landlord demises part of his property tor carrying on a 
particular business, he is bound to abstain from doing anything 
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on the remaining portion which would render the demised , 


premises unfit for carrying on such business in the way in which 


it is orginarily carried on. 
eee | 


Defamation—Magistrate—Fudge. 


Defamatory observations made by a Judge in the course of 
his judicial duties, #.e., when sitting asa Judge, are not action- 
able, even though it is alleged or suggested that the observations 
were made without reasonable or probable cause and maliciously. 
The question which arose in this case was whether a Justice of the 
Peace sitting in Petty Sessions as a Magistrate to dispose of a 
criminal case, isa Judge within the meaning of this rule. The Court 
of Appeal has held, that he is, which accords with Munster v. Lamb 
[11 Q. B. D. 588] and Hodson v. Pare [1899,1 Q:B. 455]. It 
was pointed out that the decision of the House of Lords in 
Allardıce v. Robertson [1 Dow. & Cl. 495] was given in a Scotch 
case and is not law in England. 


Act of State—Confiscation of Property. 


The East India Company, as representing the Crown, annexed : 


the territory of the Sikh Common Wealth and confiscated State 
property, granting to the Maharaja Dhuleep Singh, the ruler of 
the State, who was then an infant, a pension for life. The 
Company also assumed the custody of his person during his 
minority and took possession of his private property. Maharaja 
Dhuleep Singh died in 1893, and bequeathed the residue of his 
estate to his son Prince Victor who was adjudicated a bankrupt 
in 1902. The trustee in bankruptcy sued the Secretary of 
State for India as the successor of the East India Company for 
arrears of the pension and for an account of the private pro- 


perty, alleging that the Company had undertaken the legal. 


obligations of guardians of and trustees for the Maharaja. The 
Court of Appeal summarily dismissed the action on the ground 


that it was frivolous and vexatious. The Court held that the. 


acts done by the Company were done by them as Acts of State, 
acts which were done essentially in exercise of sovereign power 
and could not be challenged, controlled or interfered with by 
Municipal Courts. The Court of Appeal, however, was divided 
upon one -point, vz. as to the claimsin respect to private 
property. Moulton, L. J., who was in the minority, held that 
the claims were not necessarily beyond the cognizance of: Muni- 
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cipal Courts merely because their origin was connected more or 
less directly with an Act of State. The majority, however, held 
that the claim even in respect of what was alleged to be private 
property was really a claim afising out of an Act of State, and, 
therefore, could not be entertained in the Municipal Courts. ` 


Cruelty to antmals—Several antmals—One act— 
Foint trial. 


In this case the accused was convicted for cruelty to five 
cows. A Rule was obtained to set aside the conviction on the 
ground that the trial was bad as it was a joint trial for five 
separate and distinct offences. The Rule was discharged on the 
ground that the offence was really one. Lord Alverstone, C. J. 
pointed out that in a long series of similar cases, the offence had 
been regarded as one; Murphy v. Manning [2 Exch. D. 307], 
a case of cutting the combs of three cocks; Lewis v. Fermer 
{18 Q. B. D. 532], a case of cruelty to five sows ; and Ford v. 
Wiley [23 Q. B. D. 203], a case of cruelty to sixteen oxen by 


° dishorning them. Darling J. doubted whether this view was 


quite sound, but as the point was a purely technical one with 
no merits in it whatever, he did not dissent. 


International law — Divorce. 


In this case the Court of Appeal enunciated two important 
principles relating to the conflict of laws when a marriage takes 
place in one country and a divorce is obtained in another. The 
domicil for the time being of the married pair, when the question of 
divorce arises, affords the only true test of jurisdiction to. dissolve 
their marriage ; and the Court, on the dona fide existing domicil, 
has jurisdiction over persons, originally domiciled in another 
country, to undo a marriage solemnized in another country ; 
and such a divorce will be recognised by the English Courts, 
even if granted for a cause which would not have been sufficient 
to obtain a divorce in England. The judgment of the foreign 
Court is a judgment affecting the status of the parties, stands 
on the same footing as a judgment in rem, and, therefore, cannot 
be set aside in the English Courts even on the ground of fraud, 
by .a person who was no party to the proceedings in which the 
judgment was pronounced. Reliance was placed before the 
Court of Appeal upon the resolution of the Judges in Lolley's 
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Case [1812, R & R. 237]. But having regard to the decision of 

the House of Lords in Harvey y Farney [8 App. Cas. 43] and 

of the Privy Council in Le Mesurier v. Le Mesurier [1895, A. C. 

517], the Court held that the case relied upon must be treated i 
as confined to the particular facts on which it was given. 


Principal and surety—Extension of time. Deane 
In this case a creditor entered into a binding agreement Sie 
. ae : : . City Bank, 
with the principal debtor for an extension of the time for payment ; 
. ! 2 Com. L. R, 
there were several sureties, at the request of one of whom the 198 


time was extended, but without the knowledge or consent of 
the co-sureties. The surety, at whose request this was done, 
contended that where extension of time is granted without the 
consent of all the sureties, it operates as a discharge even of 
those sureties who have knowledge of it and assent to it. The 
High Court of Australia over-ruled this contention. Griffith, C. J. 
pointed out that the foundation of the rule as given in Rees v. 
Berrington [2 Ves. 540] is that as the surety was concerned in 
the transaction, you cannot carry it on without his privity and ° 
without letting him judge whether he will give the indulgence > 
contrary to the nature of his engagement. See Polak v. Everett 
{1 Q. B. D. 669] where Blackburn, J. criticises the rule, and 
Mayhew v. Crickett [2 Swans. 185] where it was held that even 
if the extension of time is given without the consent of the 
surety, but he afterwards assents to it and promises to pay, his 
liability revives. 


Evidence, admissibility of. . Harris 


The plaintiff sued to recover arrears of rent due upon a - 
lease. The defendants pleaded that prior to the execution of g Com. L. R, ° 
the lease, it was agreed that the plaintiff should allow the 227. 
defendants certain deductions from -the rent for the first six 
months of the term, that the defendants executed the lease on 
the faith of that agreement, that the plaintiff, in accordance with 
that agreement allowed the defendants the deductions agreed 
upon, that the defendants paid the plaintiff the remainder of ; 
the rent due under the covenant and the plaintiff accepted it in ae 
satisfaction and discharge of the whole of the rent, and that 
the plaintiff was*suing for the rent agreed to be allowed off to ST 
the defendants in fraud of the agreement. At the trial, letters a 
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which passed between the parties prior to the execution of the 

lease were tendered in suppgrt of this plea and rejected. On 

appeal, the High Court of {iustralia has held that, whether the 

alleged agreement was or was not collateral to the lease, the 

plea was in effect an allegation of the allowance of cross-demands 

between the parties upon an account stated, and payment of the 

balance, and afforded substantially a good defence, in support of 
which the letters were admissible in evidence. Whether the 

letters would be admissible as embodying an agreement collateral . 
to the lease, is one of great difficulty and the cases of Leggott v. 

Barrett [15 Ch. D. 306] and Angell v. Duke [L. R. 10 Q. B. 174] 

on the one hand, and Morgan v. Griffith [L. R. 6 Exch. 70] and 

De Lassalle v. Guildford (1901, 2 K. B. 215] on the other, may 

not be quite easy to reconcile. But the view taken is clearly 

right and is supported by Callander v. Howard [10 C. B. 290] 

where Wilde, C. J. pointed out that the plea would operate as a 

plea of payment or perhaps of accord and satisfaction, 


Previous conviction—Test. 


A was charged with being found in a common gaming house 
without lawful excuse and was convicted and fined. A was 
afterwards charged with assisting the keeper of the house in 
conducting the business of betting that was carried on there. 
A objected that the second trial was not maintainable. The 
High Court of Australia has held that the objection was not valid. 
Griffith, C. J. pointed out that when an accused pleads that he 
has already been convicted of another offence upon substantially 
the same facts, the test to be applied is, whether the evidence 
that was necessary to support the first charge would have 
been sufficient to procure a legal conviction on the second charge. 
In the case before the Court, all that was necessary to support 
the second charge was to prove that the house was kept by the 
person who kept it forthe purpose mentioned and that the 
accused assisted him ; on proof of these facts merely, there could 
have been no conviction on the first charge. The second trial 
was therefore not barred. l 


Practice— Appellate Court, duty of. 

In this case the High Court of Australia has affirmed a 
principle which was recognised by the Privy Council many years 
ago. An Appellate Court ought to be extremely slow to distrust 
the conclusions of the Court of first instance on a mere question 
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of fact, where there is a conflict of evidence, and questions arise 
with regard to the credibility of witnesses ; but where there is 
no conflict of testimony, and the only question is as to the 
effect of the facts proved in raising further inferences of fact, 
this principle has no application; see Zhurburn v. Stewart 
[L. R. 3 P. C. 478 at 517.] i 


Principal and Agent—Authority. 


In this-case the High Court of the Commonwealth of 
Australia elaborately reviewed the authorities upon the question 
of the liability of principals upon contracts entered into by their 
agents. It is not within the scope of an agent’s authority to bind 
his principals by a contract which, although made ostensibly on 
their behalf, is, to the knowledge of the other party, really made 
for his own benefit, even though the contract is of a kindswhich 
he has a general authority to make ; and, therefore, where the 
agent makes such a contract, and the party with whom he is 
dealing is aware of the circumstances, the principals are not 
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bound. . This is fully borne out by the decision of Lord Eldone 


in Howard v. Braithwaite [1 V. & B. 202] and of Lord’ Esher 
in British v. Charnwood [18 Q. B. D. 714]. See also Reynell v. 
Lewis [15 M. & W. 517] where Pollock, C. B. points out that in a 
suit to enforce, against a principal, a contract entered into by an 
alleged agent, the plaintiff must prove that the person with 
whom he dealt was the agent of the defendant, and that in 
making the contract, the agent was acting asthe agent of the 


defendant. See also the observations of Lord Macnaghten in. 


‘Bryant v. Quebec [1893, A. C. 170] quoted by Collins, M. R. in 
Hambro v. Burnaud (1904, 2 K. B. 10]. l 


Mortgage—Marshalling. 


In this case a question of some nicety as to the marshalling 
of securities was heard by the Master of the Rolls in Ireland. 
The owner of two estates subject toa mortgage settled one of 
them on his daughter’s marriage. There was no covenant 
against incumbrances in the settlement, but a verbal representa- 
tion was made previously to the execution of it by the settlor 
to the intended husband, that the estate was free from incum- 
brances, and it yas conveyed without reference to incumbrances. 
The other estate passed under the settlor’s will to his widow, 
who conveyed it to a purchaser’ for value, with notice of the 
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settlement, but not of the’ verbal representation. It was con- 
ceded that nothing could interfere with the right of the mort- 
gagee to look to both or eifher of the estates for the whole of 
his claim; but the questiow arose, whether the owner of the 
settled estate was not entitled to have the mortgage debt thrown 
wholly on the other estate. The Master of the Rolls held that 
the purchased estate was bound to indemnify the settled estate 
from the mortgage debt. This view is supported by the decision 
of Sir Edward Sugden, when Lord Chancellor of Ireland, in 
Averall v. Wade [Lloyd & Goold, 252] in which he ruled that 
if a party seized of several estates and indebted by judgment, 
settles one of the estates for valuable consideration, with a co- 
venant against incumbrances, and subsequently acknowledges 
other judgments, the prior judgments should be thrown altogether 
on the unsettled estates, and the subsequent judgment creditors 
have no right to make the settled estate contribute. Reference 
may, however, be made to the observations: of Turner, L. J. in 
Stronge v. Hawkes [4 DeG. & J. 632 at 652.]. See also Dart on 
Vendors, 7th Edition, page 947 and Sugden on Vendors, 14th 
Edition, page 744. The case of Barnes v. Racster [I. Y. C. C. C, 
401] as explained in Sugden on Vendors, page 747, does not 
appear to conflict with the rule laid down in Averali v. Wade. 


Mortgage— Constructive notice—Past consideration. 


A,a person of weak mind and incapable of understanding’ 
the effect of legal instruments, was induced by the fraud of his 
agent F to assign all his properties to F, subject to and in con- 
sideration for a life annuity. After the death of A, his heiress- 
at-law sued successfully and had this deed set aside.. Mean- 
while, however, F had dealt with some of the properties, and 
the question arose how far these transactions were binding on 
the properties. As regards the first of these transactions, it 
appeared .that F executed a mortgage, and that the mortgagees 
were put on enquiry by circumstances within their knowledge 
but omitted to do so. It was held that the mortgagees had 
constructive notice, and could not rely on the defence of pur- 
chase for valuable consideration without notice. See London v. 
Simmons [ 1892, A.C. 201], Ware v. Egmont [4 DeG. M. & G. 
460] and Oliwer v. Hinton [1899, 2 Ch. 264]. As regards the 
second transaction, it was proved that F wasinflebted to K fora 
large sum of money and subsequently gave one of the properties in 
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mortgage as security for this pre-existing debt. It was found that 
this mortgagee had notice of the infirmity of F's title and made - 
no enquiry. It was held, that as tRe mortgage had been given 
for a past consideration, the mortgd%ee took what he could get 
for what it was worth and had consequently no equity that could 

prevail againt the plaintiffs title. This accords with the obser- 
` vation of Eyre, C. B. in Plumb v. Flentt [2 Anst. 432] quoted’ 
with approval by Christian, L. J. in dgra Bank v. Barry [I.R. 
6 Eq. 128] namely, that there isa solid distinction between a 
consideration which is an old debt and a sum which is advanced 
de novo; in the former case, the creditor jumps at any security 
he can get. 


REVIEWS. 


The Lawyer’s Reference, Part L—by T. V. Sanjrva Row. 
TRICHINOPOLY, 1906. 


The name of Mr. Sanjiva Row is a household word with 
every lawyer of any pretension throughout the country. His 
Lawyer’s Companion, Current Index of Cases and Digest of 
Privy Council Rulings have had a deservedly wide circulation 
amongst the members of the profession. His new venture is 
marked by the same thoroughness and accuracy which charac- 
terised his earlier works. In it, he attempts a historical survey 
of Indian case law. He takes the cases, one by one, gives an 
analysis of the leading points decided by each, and then states 
in a note, how the law has been developed in other cases on the 
point, so that if a leading case upon a particular topic is known, 
a lawyer has only to turn to notes on that case to determine 
the precise position of the subject at the present time. The 
only othet country ine which such a work has been attempted 
is America, where Rose's Notes to the decisions of the 
Supreme Court of the United States are in daily use by lawyers. 
Mr. Rose takes each decision of the Supreme Court and by 
means of elaborate notes, traces how the doctrine laid down in 
it has been affected by later decisions ; we trust Mr. Sanjiva 
Row’s work will be equally appreciated in this country and will 
readily meet with the recognition which it undoubtedly deserves. 


t 
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Law of Lunacy in British India—by R. K. Doss, .a—S. K. 
Lauiry & Co., CALCUTTA, ‘1906, Rs. 5. 


Mr. Doss deserves our® congratulation for the valuable 
addition he has made to Inflian legal literature. He has chosen 
a new subject, untouched by previous authors and commentators 
in this country, and has treated it with a fullness which cannot 
be claimed even by the best English treatises on the subject. 
He has dealt with the statutory Law of Lunacy as it prevails in 
the Presidency towns and in the Muffassil, and he has examined 
the subject in all its possible bearings. He discusses the appli- 
cation of the law of lunacy to questions relating to succession, 
wills, administration, contracts and torts. He also deals fully 
with rules of practice and procedure. One of the most important 
chapters of the book is the eighth chapter on Insanity in relation 
to Crimes. So far as we have been able to test the work, every 
Indian case of any importance and the leading cases under the 
English law have been referred to.. Even a cursory examination of 
the book shows that the author has carried his research both 
deep and wide and he has succeeded in producing a volume 
which is not only indispensable to the practitioners, but has the 
merit of being eminently readable. We trust the work will have 
a large circulation. 


The Indian Stamp Act—by Desar Naroram, SECOND Enrrion, 
*  Bompay, 1906, Rs. 7. 

Mr. Desai is well-known as the Editor of anumber of impor- 
tant Acts and his edition of the Stamp Act of 1879 which was 
published just about the time when the Act of 1899 came into 
force was very favorably received by the profession. He has 
now published a second edition of the work which is a commen- 
tary on the Act of 1899, the text of the Act of 1879 being now 
transferred to an Appendix. The commentary is very full, 
every available Indian case’ being referred to, as also a large 
number of English cases. We entertain no doubt that the book 


_ will be welcomed by every practising lawyer as a valuable addition 


to his law library. 


The Indian Stamp Act,—by K. JAGANNATHA ATYAR, B.A. B.L., l 
Second Edition, SRINIVASA, VARADACHARI & Co., MADRAS, 
1906, Rs. 5. 

This is one of the best editions of the Indian Stamp Act 
now in the market. It gives the Act of 1899 with full notes of 
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Indian cases and also illustrations from English authorities. The: 
most useful portion of the voltme, however, is Appendix B‘ 


whith contains an exhaustive c@Jlection of the statute law on- 
the subject, which shows great research and must have cost con-- 
siderable trouble. On the whole, the work is a valuable manual 


of legal reference and will be found a trustworthy guide. to the 


authorities on the subject. 


Law of Offences and Criminal Procedure,—by T. Wer, 4th’ 
Edition—by K. JAGANNATHA ATYAR, B.A., B.L., Vols. I and II, 
Srinivasa, VARADACHARI & Co., MADRAS, 1905, Rs. 18. 


` Weir’s “Criminal Rulings” has been for over a quarter of a 
century a familiar book of reference to criminal lawyers. Mr. Weir. 
brought together and systematised every thing which the High 
Court of Madras had written on any point of Criminal law or 
procedure from 1862 to 1887, when the third edition of the 
work was published. Since then the book has run out of print ; 
it has been rather difficult to get and has become antiquated. 
Mr. Aiyar has now brought out a new edition which gives all, 
the cases to the end of December, 1903 and also a few, subse- 
quent to that date. The result is that we have under each head 


a number of important decisions of the Madras High Court | 


` many of which have not been published before. The work has 
been very carefully done and will be welcomed by lawyers 
throughout the country. It is now conveniently divided ‘into 
two volumes, the first of which gives the cases under the Penal 
Code and under Special and Local laws, while the second gives 
the cases under the Criminal Procedure Code and the Evidence 
Act. Each volume has a full index ; the get-up of the work whieh 
covers more than 1,800 pages does credit to the printers and pub- 
lishers. 


The Half-yearly Digest for 1906.—by S. SRINIVASA Ayar; 

B.A., B.L, Vakil, Hrem Court, MADRAS. 

. This is the first half-yearly instalment of this well knowr 
‘Digest for the year 1906. It maintains the high level of previous 
years, namely, terseness and accuracy, and has been published 
with commendable punctuality. 


The Workman’s Breach of Contract Act.—by ANANDRAM 
MEWARAM JAGTIANI, KARACHI, 1905, Rs. 2. 


~ The Act which Mr. Jagtiani has annotated, consists of fiyé 


ee 
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sections only, but is of great importance and wide application. It is 
intended for the benefit of employers of labour, and its object is 
to enable them to obtain a speedy remedy in cases of fraudufent 
breaches of contract. We have no doubt, that if the Act were 
better known, its provisions would be. more widely resorted to. 
This has been rendered practicable by the publication of the 
handy volume now before us. It gives an exhaustive and accu- 
rate account of all the decisions of the various Superior Courts 
upon the different sections of the Act, and we have no doubt, 
that members of the legal profession as well as employers of 
labour will find the work helpful. 


Law of Evidence—by T. R. DESAI, B.A, LL.Bọ„ 2nd Edition,— 
BOMBAY, 1906. 


A book which reaches a second edition in less than:three 
years, evidently meets an existing want. An examination of the 
volume before us, shows that though it is based upon a course of 
lectures delivered to law students, it is in nojsense a cram-book ; 
on the other hand, it summarises and explains the principles of 
the law of evidence without a knowledge of which the Indian 
Evidence Act cannot be possibly appreciated by the beginner. 
It is in fact a handbook which, if properly used, is bound to 
be helpful. The Act is reproduced, and a running commentary 
is given, explaining the scope and import of each section. The 
questions which follow, will enable the student to find out 
whether he is making satisfactory progress.}.The ‘book may be 
strongly recommended to law students. : 


The Succession Certificate Act.—by H. C. Sina, R. CamBray 
& Co., CALCUTTA, 1906, Rs. 1-8, 
Mr. Sinha is familiar to our readers as’a careful annotator of 
the Small Cause Courts Act, the Breach of Contract Act and the 
Cooly Act. His present venture shows that he has bestowed 
the same!’care on the Succession Certificate Act as in;the case 


of his other books. The notes are full and well’arranged, and : 


we trust the book will be appreciated by the profession. 


The Indian” Limitation Act—by MAHENDRA KUMUR SEN, B.L., 
S. K. Laumy & Co., CALCUTTA, 1906. è 
The profession_is quiteifamiliar with exhaustive commentaries 
on the Limitation Act, amongst which may_be mentioned the 
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works of Messrs. Mitra, Starling, Rivaz and Sanjiva Row. Babu 
Mahendra Kumar’s book does not profess to be of the same type 
as tħe books we have named. There are many members of the 
profession who would like to have shorter and less expensive 
‘manuals. The work before us will admirably supply their 
demand. It gives under each section and article, references to the 
leading cases which illustrate the topic under discussion. So far 
as we have been able to judge, the work is fairly accurate and 
important cases have not been overlooked, and this handy volume 
may be relied upon as furnishing a safe guide to the intricacies 
of the case law on the subject. 


The Transfer of Property Act—by Rar Janu NATH MAZUMDAR 
BAHADUR, M.A. B.L., and BABU Janaki Nata PAUL B.L, 
Seconp Eprrion, B. BANERJEE & Co., CALCUTTA, 1904. 


This purports to be the second edition of a work which was 
published many years ago. An examination of the book, how- 
ever, shows that all that has been done is to bring up the copies 
of the first edition to date by means of addenda and by rê- 
writing the chapter on actionable claims which had been rendered 
obsolete by the legislation of 1900, The book contains a quantity 
of useful information, and we trust that this attempt to bring 
it up-to-date, will enable the publishers to dispose of the remaining 
stock. 


Notes on Hindu Law—by JNananpra Natu BANERJEE, B.L., 

CALCUTTA, 1906, Rs. 1-4. 

This little book professes to contain notes on4{Hindu Law 
according to the syllabus prescribed by the Calcutta University. 
Weregret very much that a book of this description should have 
been pùblished. Students who desire to learn law must go to 
the sources, for instance, in the case of Hindu Law, they must 
read the texts (either injoriginal or in translation) and they must 
read the classical judgments in which the law has been explained 
by the British Courts. They ought’not to satisfy themselves with 
reading merely even approved, textbooks like those which Babu 
Jnanandra Nath Banerjee has tried to abridge. The, worst „thing 
which they can do is to have recourse to cram-books of the 
description mow before us. We trust that’-under the new 
Regulations of the University which makez it obligatory upon 


students o read selected cases and to attend classes for the dis-: 
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cussion of legal problems, and which require, that at the ex- 
amination at least 40 per cent. of the marks in each paper shall be 
alloted to problems, students will find a study of notes and gfide. 
books rather unprofitabe work, 


A 


Outlines- of Evidence and Procedure—by A. M. WILSHERE | 
L.L.B,, SWEET AND MAXWELL, LONDON, 1906, 6s. ' 
We welcome this addition to the well known students’ series 
which constitutes a useful companion volume to the same author’s 
elements of Criminal Law. It gives an outline of the ordinary 
procedure in an action in the Kings’ Bench Division, with such 
explanation of each step in the proceedings as would make the 
subject intelligible to the beginner. The sixth chapter which 
deals with the principal rules relating to evidence will be found 
useful by 8tudents with whom ‘the book deserves to be popular. 


. The Calcutta ‘Law Journal. 
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INTERPRETATION OF ‘NEGATIVE PRECEPTS IN 
HINDU LAW. 


The point has also been similarly explained by Mádhav- 
Acharyya with his usual lucidity in the Anuydajddhikarana of his 
Jaiminîyanyáya-málá-vistara, Raghunandana, whose authority 
is universally revered in Bengal, adopts the same view in his 
celebrated discussion known as qiga fasz ı That Jimûtaváhana 
also adopts the same view will clearly appear to any one who 
carefully follows his discussion on ‘dwayoh pranayanti nyáya;y' 
where he points out that, besides the fault of admission of an 
option, the construction of such a negative precept otherwige 
than as an exceptional limiting clause involves the further fault 
of fafwta or variability of a positive injunction. I refrain ° 
from introducing that discussion here for fear of augmenting the 
complexity of the discourse. 

i It is needless to multiply authorities. As far as I am aware, 
it is not contradicted by any authoritative writer, and, even if it 
were, such contradiction could not be acceptable in opposition 
to the view sanctioned by the great authorities mentioned above. 

It has, however, been suggested by some recent writers on 
Hindu Law that, according to the canons of Mfmansd, a negative 
precept connot be construed as an exceptional clause limiting 
the scope of the positive injunction to which it is attached, if 
the negative precept be supported by the assignment of a reason. 
They maintain that the negative precept so supported becomes 
reduced to an ‘arthavdda’ or commendatory precept whereby it 
loses its force as a distinct mandate of Dharma-sdstra. As this 
view has been advocated by Mr. Mandlik and seems to have 
been adopted by some learned Judges of the Allahabad High Court 
in the case of Bent Prasad w. Hardat Bibi (1), it is proper that 
I should consider how far it is supported by Jaimini and other 
authoritative gvriters. l 

En (1) 1, L. R. lá AN, 67. 


Pas 


2 
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. Referring to the text of Vasishtha, ‘ maa TH sary sfaw 
a fa aama gaat, ‘But one should neither give nor accept an 
only son, for he is for the continuance of the line of the fere- 
fathers,” Mr. Mandlik says tha this text on the most approved 
principles of construction must be treated as recommendatory 
one, in ag much as it contains a precept that is intended for a 

: specified purpose. Itisarule of the Pirva Mîmánsá that all 
texts supported by the assigning of a reason are to be deemed 
not as vidhi but simply as arthavada (recommendatory). When 

a text is treated as arthavdda, it follows that it has no obligatory 
force whatever. Savara Svd4min constructs an adhikarana (a 
topic) on this head, which he calls Aetumannigadddhikarana (a 

`- topic in regard to texts which contain a clause containing the 
„reason of the precept) out of five sûtras of Jaimini and which 
he begins as follows : ý 
qa 8 fae ia aA a we faa’ Aa ET: 
fa afa aat araq wa gg: | 

Translation : Now in regard to such nigada (texts) having (a 
cfause assigning) a reason, as ‘one should sacrifice by means of 

- sirpa (a winnowing basket) ; for by means of that food is pre- 
pared a doubt arises whether they are simply commendatory 
or contain a reason (making them obligatory). His final reply 
to this query is aqm qufumcerfy afata ata Translation :— 

‘ Therefore the import of texts having a clause that contains a 
reason is commendation only.” 

With due deference to Mr. Mandlik I am constrained to 
think that he has misread and misunderstood the adhikarana, 
and consequently given it a totally different turn. The real title 
of the adhikarana is not ' hetumannigadddhikarana' but ‘ hetuva- 
unigadddhtkarana,' and it does not lay down that a vidht which 
is followed by the assignment of a reason‘is on that account to 
be construed not as widht but as arthavdda, as Mr. Mandlik 
supposes, but all that it lays down is that when a vidht is followed 
by what is spoken in the manner of a reason (hetuvannigada) 

- that apparent reason is not to be treated as areal reason, but as 

a mere arthavdda (oz laudatory or condemnatory appendage.) 
The force of vidhi is not thereby. at all impaired, but only. an 
additional motive is superadded. Mr Mandlik’s misapprehension 
chiefly arises from his redding’ ‘hetusfat’ in the place of! hetumat’ 
which makes him think that it is the ‘ hetumat ’ (thé vidht having 

a‘hetu’) that has to be construed’ as an ‘ arthavdda;! whereas 
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it is really the ' hetuvannigada ’ (that which is apparently spoken 
as a t hetu’) that should be construed as an ‘ arthavdda.’ It is 
_ curjous to observe that the error ‘was corrected centuries ago by 
Raghunandana, the great ‘Sm4Mta Bhattdchdryya’ of Bengal. 
Dealing with the adhikarana he writes as follows :— 


gufar rarat yar Byafra aise: 1 Se 
aafaa we fraa dfa gat) wa fA: ait = aare- 
are uig afke: aara auguat wate aa Aa Qafa me 
qam: yia Vee ada zara, faria w a Jad ary 
ade fir rx x aana gagu feet aq nanata fa maa | WARE 
anfia — a eg afna fewerfefady arien. wama 1” 


“In defining pramána (authoritativeness), the topic of 
t hetuvannigada’ is as follows :—That which is spoken as if it 
‘were a reason is ‘ hetuvannigada.’ It is stated in the Sruti— 
‘one should perform oblation by means of sirpa (winnowing fan), 
as by means of that food is prepared.’ It may be urged that 
here by reason’ of the use of the word ‘ hi,’ and the taking (of 
the apparent reason) as laudatory involving the acceptance ef 
an indirect meaning, instrumentality to the preparation of food 
is intended as a‘ hetu ’ (reason) in the Sùrpa-homa ; so oblation 
should be made with all that is instrumental in the preparation 
of food such as ladle &c. ; on this the conclusion is as follows: 
the instrumentality of stirpa to the oblation appears from the 
use of the instrumental case in the text of ‘ sruti,’ and the subject 
matter of a sástric injunction does not stand in need of any 
reason; hence the apparent reason ‘should be construed as 
laudatory of sirpa. Therefore the writing of ‘matup’ in this 
connection is to be regarded as an act of misapprehension ; so 
also it has been said in the Bhatta-vdrttika, ‘those which have 
been spoken as if they were reasons by the word ‘hi’ &c., but 
are nof really reasons ’.” 

The conclusion, therefore, is that when an express ‘vidhi? 
is apparently supported by a ‘hetu,’ that which appears like a 
t hetu ’ should be construed as laudatory of the vidhi, and not 
that the express ‘vidhi’ should be construed as an ‘ arthavdda,’ 
t.e, in itself laudatory. An ‘ arthavdda,' as it is well known, is 
used in praise of a ‘vidhi’? So Gotama says in his Nydya 
System : q fafana fa: yanar sagara: p? ‘ An arthavdda assumes 
either of tMese forms: commendation of what is enjoined, 


condemnation of what is prohibited, citation of others’ opinion, 
e 


e 
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or record of ancient tradition.’ A sruti is an independent 
pronouncement ; an artkaydda subjoins itself to it as furnishing 
a supplementary inducement and must be read along withe it: 
Jaimini himself says so in the apforism : “fafeat amaa BUH 
fata: |” I therefore, fail to understand where, if the vidhi itself 
is reduced to the character of an arthavdda_by reason of the 
supposed assignment of reasop, is the vidhi to be found of which 
it, as an arthavdda, should be treated as commendatory? The 


vidhit has disappeared, and isthe arthavdda- to.remain-hanging 
in the air? 

~The topic has been lucidly explained by Mádhavácháryya 
in his Jaimininiya-nydya-mdla-vistara, and I propose to quote 
his exposition to strengthen my position that Mr. Mandlik has 
made an altogether erroneous application of it :— 


aa wafafe Fret arat Sqeraia: | 
fenan Gaara: voters aera N 
niarra Met arate: at fraa | 
wat freee I: afar wary nafra N 
O aa, Na Aa wre fat vf) aaa FRR aT 
Tamra fe, fe we Bq fay aaa cai gafa A 
wagner eatfyoufe aa ae aa Pefate waa, aa: faseren: 
ate ay frame fa me wal) ade Caan Seq adem agm- 
aq fascetat refed) wesana fa ge) aay 
eared: | q fire, Agm aera gada: | 
u The doubt is, is the saying ‘by means of that is the food 
prepared’ a reason or a commendation? It may be urged that 
the use of the word ‘ hi’ signifies that it is a reason and that 
there may be other instruments of ‘homa’ besides ‘surpa’ ; 
the decision is that the instrumentality of strpa (in the homa) 
“is founded on revelation, and it cannot be made an alternative 
‘with other things which are not mentioned in the revealed text. 
Therefore a reason is useless, and so the saying is a commenda- 
tion serving as an inducement. Explanation: It is said in the 
“Veda,— Oblation should be performed with sùrpa as by means 
of that is the food prepared,’ It may be urged that sirpa being 
(vidheya) the object of injuaction, the saying (by means of that 
ig the food prepared) is an arthavdda relating to that as a reason 
for the word ‘hi’ signifies a reason, and the sayifg amounting. 
to this, vrs, that ‘as sirpa is an instrument for the preparation 
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of food, therefore oblation should be performed with it, it 
follows that oblation may be performed with everything that 
is instrumental in the preparatio& of food such as ladle, cooking 
pan, &c., so that cooking pan &c.@become alternatives with sùrpa. 
On this we reply: the instrumentality of stirpa in the homa 
(oblation) is founded on revelation, indicated by the use of the 
instrumental case in the text ; but that of other cooking utensils 
is merely inferential. Therefore, they being of unequal autho- 
rity, admission of option is improper. So a reason would be 
` useless: but commendation may be useful for inducement ; 
therefore it should be construed as related by way of commen- 
dation.” 

Now, what does this adhikarana signify? It does not mean 
that the assignment of a reason transforms the vidAd into an 
arthavdda, and that is not urged even by the disputant (pirvapak- 
shin) ; the dispute is only about the character of the apparent 
reason ( ława fmat) which is admitted to be an arthavdda ; 
the disputant says that it is a real reason, which, being related, 
as such, to the injunction about the instrumentality of ‘sarpa’ 
in. the ‘homa,’ suggests that other things fulfilling the charactér 
indicated by the reason assigned are also ‘vidheya’ (s.e. objects 

` of injunction), and hence may serve as alternatives at option, 
as in the case of concurrence of two express vidhis relating to 
the same subject matter. The decision is that that cannot be, 
for the suggested ‘ faawa’ of other things is only inferential, 
and, as such, cannot give rise to a conflict with the ‘fatqa’ 
of stirpa which is founded on revelation ; it must, therefore, 
itself give way being of inferior force. Hence the treatment of 
the apparent reason as a real reason would be useless (mu); so 
it has to be construed as subsidiary commendation introducing 
a supplementary inducement for following the express injunction, 
and cannot in any way detract from the force which the injunc- 
tion otherwise possesses. 

It will be observed that in the example cited above the topic 
has been explained with reference to a ‘vidhi’ or positive injunc- 
‘tion, and not to a negative precept ; if then, we apply its analogy 
‘to the case of a negative precept, it follows that there, too, the 
apparent assignment of reason does not in any way detract from 
‘its obligatory character; according to the arguments already 
‘noticed the socalled reason should not even be treated as a real 
reason, but sifould be regarded as condemnatory of the forbidden 
‘conduct thus furnishing an additional incentive to abstain from 


e 
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it. “Mr. Mandlik is not, therefore, right in his explanation of the. 


‘ hetuvannigadddhikarana, and the use he has made of it is not 
supported by the canons of consfruction laid down by Mimánsá. 
The true conclusion is that whe a negative precept is followed 
by a subsidiary clause, which seems as if it amounted to a 
reason for laying down the negative precept, that subsidiary 
clause should not be construed as a reason in the strict sense 
extending the scope of the prohibition to other cases covered 


by the same reason, but should be treated as supporting the ` 


_ express precept by superadding a supplementary motive for 


abstention. The character of the negative precept has, as I 
have already pointed out, to be judged by reference to thè 
principle that when it attaches itself to a positive injunction it 
should, if possible, be construed as an exceptional clause limiting 
the scope of the positive rule with a view to avoid the admission 
of optional alternatives and variablity of precepts; the fact 
that there is an apparent reason attached does not in any way 
alter its character, but the apparent reason should be construed 
in the way indicated above for the reasons already mentioned. 


. © One example, I hope, will establish my position beyond 


doubt. In the text of Manu. “oat ane a Rata creel afar fe ar” 
“Let him not perform Staddha at night, as that time has been 
declared to be trae} (belonging to the demons),” the negative 
precept is, as I have already shown, construed by leading com- 
mentators as a yere implying that the injunction about Sraddha 
operates only with regard to such time as has not been forbidden, 
so that the performance of Sraddha in violation of the negative 
precept would be altogether invalid and infructuous, Now, if 
the apparent assignment of a reason would render a negative 
precept merely recommendatory, then, how is it that the negative 


precept ‘cat ara a Reta’ is not regarded as such, and Medhatithi 


expressly lays down that it is the subsidiary clause (oad Afm 
fegi), and not the negative precept itself, that is an ‘arthavada’ ? 
If the clause ‘a fe warara gäst (he is for the continuance of the 
line of the forefathers) be a reason having the effect ascribed to 
it by Mr. Mandlik, then the clause <radt a@tftat fẹ ar should have 
an exactly similar effect, for the word ‘hi’ occurs in both and 
should be construed similarly. The fact that the negative precept 
has unanimously been construed as a yarera in the one case shows 
that the rule suggested by Mr. Mandlik does not exist and should 
not be allowed to influence one’s decision in the®other case as 
well. It is, therefore, satisfactory to observe that their Lordships 


E 
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of the Privy Council, with admirable candour and caution, have 
refused to: base their decision in the case relating to the validity 
of the adoption of an only son of the rule of Mimansa, suggested 
by Mr. Mandlik and adopted by some of the Judges of the 
Allahabad High Court, on the ground that they were not ina 
position to pronounce any decided opinion on the subject, for 
whatever one may think about the actual decision in the 
particular case, their Lordships have not authoritatively laid down 
a general rule of construction which, so far as I can see, is 
erroneous and untenable. (See Sri Balusu Gurulingaswamt v. 
Sri Balusu Ramlakshmamma and others). 

It may, however, so happen that a negative precept attached 
to a positive injunction, which according to the above exposition 
has to be construed as a yarere or exceptional limiting clause, is 
also supported by an express text indicating that the infringe- 
ment of the negative precept is sinful and will lead to misery 
in the.life to come as a consequenee thereof. In such a case, 
by reason of the sinfulness attributed to the forbidden act, the 
negative precept requires to be treated as a yfa8u, for ordinarily 
the performance of an act which is excluded from the scope of 
the ‘vidhi’ or positive injunction is not sinful but is merely 
nugatory in as much as it does not fulfil the requirements of 
the ‘vidhi’ as limited by the subsidiary negative precept inter- 
preted as introducing an exception to its operation. The 
question, therefore, arises whether the necessity of construing 
tha negative precept as ny or prohibition proper in a case of 
this description leads to the conclusion that it cannot, at the same 
time, be regarded as yZarq taking the ‘case contemplated by it 
out of the scope of the positive injunction so that an act per- 
formed in violation of it.would be infructuous so far as the 
` purpose of the positive injunction sought to be realised by the 
performance is concerned. To this it has been answered that 
the construction of the negative. precept as wfafy does not 
militate against its construction as yetg, and that, in such a 
case, the precept should be treated as both we arg and yaly at 
the same time, #. e, an act performed in violation of it would 
be both sinful and invalid. This conclusion has to be adopted 
in order to avoid the faults involved in the admission of optional 
alternatives which would arise if the negative precept were 
construed as mere yff@¥, as well as to give effect to and draw 
the right inference from the ascription of sinfulness by an 


(8 0. W. N. 427,449.) 
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express text of Dharmasdstra; and is supported by the clear 
authority of Raghunandana who, dealing with the question, 


writes as follows :— e c 


“aaf wales cantey arkat? adadan we a aara afa 
fana warty afas qa damas: aea asang tifa 
aura) x x aa anfia ae vå arana aang- 
aaay mafaa |” 


u Although the right conclusion is that the performance of 
Sraddha at night and other specified times, which have been - 
` excluded is neither fruitful nor sinful, by réason of the indiffer- 
ence of the positive injunction (vidhi) with reference to perfor © 
mance at such times, still, in those matters where there are 
express texts imputing guilt and prescribing penance, thefe, 
having regard to those express texts, both should be admitted 
at the same time. Hence in a matter of that kind the negative 
particle is legitimately construed as having a two fold meaning 
in the same sentence as involving both qå qra (which indicates ` 
the invalidity of the performance) and yfa&a (which signifies its 
finfulness).” 

A little consideration will make the reason of this clear 
enough. In so far as the negative precept excludes the case 
contemplated by it from the scope of the ‘vidhi’, the ‘vidhi 
becomes, to adopt Raghunandana’s phraseology, indifferent ` 
(sete) with regard to it; hence a performance in violation 
of that precept is not a performance of the act enjoined, and is 
fruitless as such ; but in so far as the express texts lay down the 
sinfulness of the violation and prescribes penance on its account; 
it has to be treated as prohibited in the strict sense, and the 
case assumes a peculiar character ,in which two sanctions meet 
threatening invalidity of the act and liability to future misery at- Í 
the same time. e 


(To be continued.) 
Priyanath Sen, 


Yor. IV.] OASES AND COMMENTS, 


CASES AND COMMENTS. 


Hotel-keeper— Liability for affects of boarder. 


In this case, the question ard¥e as to the liability of a hotel- 
keeper for the baggage of persons boarding at his hotel. The 
Quebec Superior Court has held that the liability is the same as 
the liability for the baggage of travellers, This is contrary to 
the English law, under which a distinction is recognised between 
the position of a hotel-keeper who takes a person in, simply as a 
traveller by the day, and a hotel-keeper who takes a person in 
as a boarder for a period. Under the English law, the general 
. Yule requires an inn-keeper to safely keep the effects of his 
guests, so that no loss shall occur through the default of himself, 
his servants, or those for whose presence in the inn he is 
responsible, and for any breach of duty in this respect he is 
liable to the injured. party for the loss sustained. But this 


doctrine is limited to the case of transient guests and does not extend 


to the case of boarders. [8 Coke 32, 1 Sm. L. C 119; 3 El. 
and Bl. 144 ; 8 C. B. R. S. 254]. An examination of these cases, 


however, shows that judicial opinion is divided upon the 


question ; and in the case last mentioned, Erle, C. J. intimated 
his opinion that when the loss has resulted from gross negligence 
on the part of the lodging house-keeper, he will be liable. 
Similarly, in 3 El. and BI. 144, Blackburn, J. held, that the 
keepers of boarding and lodging houses are required to take the 
same care of the effects of their patrons as a reasonably prudent 
man would take of his own, and are correspondingly liable. The 
logical effect of the English rule is, that an inn-keeper has an 
extraordinary liability for the goods of his guests, but for the 
effects of his boarders his liability does not exceed that of a 
boarding house-keeper. In this country, the liability of an 
inn-keeper would presumably be governed by the provisions of 
sections 151 and 152 of the Contract Act. Reference may be 
made to 3 Bom. H. C. R, O. C. 137 which was before the 
Contract Act came into force ; it was held that the English law 
was applicable. See also I. L. R. 22 All. 164, which was the 
converse case of the liability of a guest in respect of goods 
belonging to a hotel-keeper, and used by the guest. It was held 


that the liability was that of a bailee under Secs. I5I and 152 of 
the Act. 


qn 
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Criminal assault—Complaint by wife to husband — 
Evidence. ; . 


In this case, the DivisionalCourt of Ontario has pula * that 
in an action by husband and wife to recover damages for assaults 
alleged to have been committed upon the wife by the defendant 
under circumstances which made them the criminal offence of an 
attempt to commit rape or an indecent assault, evidence by both 
husband and wife of complaints made by the latter to the former 
in the evening of each of the day on which the assaults were 
alleged to have been committed, of what had been done to her 
including the particulars of the complaints, is properly admitted. 
That the evidence would have been admissible in a proceeding by 
the Crown for the prosecution of the defendant is well settled. 
[1896, z Q. B. 167 and Phipson on Evidence, 3rd Ed. p. 149; see 
also an interesting article by Professor Thayer in 14 Am. Law 
Review p. 817]. The question, however, whether the evidence 
was admissible in a civil action, is apparently one of first impres- 
sion, and the Canadian Court appears to be justified in adopting 
the reasoning of Cornell, J. in Gardner v. Kellogg, 23 Min. 463; 
namely, that if it is a sound and safe rule to observe, in the deter- 
mination of a controverted fact ina criminal proceeding which | 
is to affect the liberty and dearest personal rights of the citizen, 
it is difficult to perceive, why it ought not to be followed in the 
ascertainment of the same fact, when his pecuniary interests alone 
are involved. To the same effect, are 64 Hun. 537 and 123 N. Y. 
226, Asto the law in England, see 9 C. & P. 471, which shows 
that where the prosecutrix is not a witness, the fact that she 
made a complaint, cannot be given in evidence. As regards the 
law in this country, see Sec. 8 of the Evidence Act, 227. 7. 


Landlord and Tenant—Holding over—Neglifence—. 
Damage-~Liability of landlord. 


In this case, the question arose as to the liability of a’ land- 
lord for injury to the goods of a tenant whose lease has expired 
and who is holding over. The Supreme Court of Canada has by 
a majority held, that the landlord is liable. In support of this 
view, reliance was placed upon the case of Davies v. Mann, 
10 M. and W. 546, from which the inference was grawn, that the 
landlord and his workmen were bound to use reasonable care 
not to do injury to the plaintiff's goods, and that it was jmmaterial, 
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-whether or not, the plaintiff had a right to continue in occupation, 
-or to keep his goods upon the premises. The dissentient Judge, 
ron the other hand, relied upori Jongs v: Foley, 1891, 1 Q. B. 730, 
-and held that the plaintiff was on the premises without any right, 
-and that he could not by his wrongful act of remaining in occupa- 


‘tion of part of the premises, impose a duty upon the defendant ; 


-in other words, to use the language of Bigelow, C.J., in Sweeny v. 
‘Old Colony, 10 Allen, 368, a mere passive acquiescence by the 
owner in a certain use of his land by others, involves no liability. 
‘See also L. R. 1 C. P. 274 ; it seems to be well settled that the 
“owner of premises owes no duty to persons coming thereon as mere 
licensees, to maintain such premises in a reasonably safe condi- 
‘tion. 


Mortgage—Acceleration clause—Default—Limitation, . ri 
In this case the Court of Appeals of Ontario has ruled, that eae 

where a mortgage deed contains an acceleration clause to the McFadden 

affect, that in default of the payment of interest, the principal > Y. 


.sum secured shall forthwith become due and payable, the right . Brandon. 
.of action to recover the principal accrues at once upon a default 
in the payment of interest, and limitation then begins to run 
against such right. This isin accord with the view taken’ in 
.4 Q. B. 519, 1893, 2 O. B. 509 and 141 U. S. 616. These cases 
show that the stipulation is not permissive only, and cannot be 
‘regarded as giving simply a privilege to the mortgagee. The 
-contrary view, however, was maintained in 28 Fed. Rep. 343, 
and 123 Fed. Rep. 221. This view can be supported only upon 
ithe ground that the acceleration clearly is really a penalty clause 
.and merely gives an option to the mortgagee to claim payment 
which is opposed to the rule indicated in 5 App. Cas. 685. ° 
` 


REVIEW. 


-Bargains with Money Lenders—by H. H. L. BELLOT, M.A. 
B.C.L.—SECOND EDITION, STEVENS AND HAYNES, LONDON, 1906, 


This is nominally a second edition of the treatise on un- 
-conscionable bargains with money lenders, which was published : 
in 1897 by Messrg. Bellot and Willis. For the present edition, 

Mr. Bellot alone is responsible, and the scope of the work has 
been so considerably extended that it may fairly be regarded 


. e » 
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as a new contribution to the subject. The historical sketch ot 
usury with which the volume opens has more than a theoretical’ 
interest even to the practicaf lawyer. It shows that legislative- 
provisions intended to regulafe the rate of interest have always- 
and everywhere been evaded and have invariably ended in failure, 
The historical review is also of considerable use in interpreting’ 
the provisions of the Money-lenders Act, 1900, the text of 
which is reproduced and carefully annotated. In addition to a- 
digest of English, Scotch and Irish cases, the author has added 
a chapter on the law of usury in British India followed by 
a digest of cases decided by all the superior Courts in this- 
country. The portion of the book thus devoted to Indian Law 
covers over 150 pages, and will be of invaluable assistance to- 
our practitioners, We have tested the statements of various: 
eases and found them accurate and in most places so full as to: 
render unnecessary a reference to the original Reports. The: 
book ought to have quite as large a circulation in this country” 
as it would obtain in England, and we strongly recommend) 
it to the notice of our readers. We will only suggest that in the 


* next edition, the so called unauthorised Indian Reports should: 


be examined and such cases as may have been exclusively’ 
reported therein should be included. The get up of the book. 
is excellent and is worthy of the distinguished~ firm of publishers- 
who have brought it out. 


A Hand Book of Civil Law,—by N. K. Ramaswamr AIYA, 
B.A., B.L., THIRD EDITION, G. A. NaTESAN & Co., Mapras, Rs, 2. 


This is a book intended for law students and has reached a: 
third edition. It contains a series of questions together with: 
their answers upon various subjects in which candidates are- 
examined for Degrees in law. It may be usefully resorted to by- 
students after they have finished their courses with a vfew to test” 
the extent and accuracy of the knowledge they have acquired, 
But books of this description are liable to be misused, eg., it would. 
be lamentable, if students use them for the purpose of. cramming: 
up answers to isolated questions without studying the subjects- 
themselves. The book, if properly used, is likely to be usefuk 
to our students. $ 
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INTERPRETATION OF NEGATIVE PRECEPTS IN 
i HINDU LAW. l 
I will give one -iliustration which will verify the above 
conclusion. Marriage of a girl belonging to the same gotra or 


having the same fravaras as the bridegroom is forbidden: 


“a aiat a gam nad at fya” Vishnu. Such a marriage is 
also declared sinful, ; 


“gare ata watt sane T | 
AAG MAT WIS menea nv” 
Apastamba cited in Achára Mádhavíya and Madanpérijata. PE 
Penance has also been prescribed :— . 


“garni farra ararat atq—Sumantu cited in Udvahatattwa of 
Raghunandana. ‘Now, this declaration of sinfulness and injurious 
consequences and prescription of penance indicate that the nega- 
tive precept quoted above has to be read as a ufae, but does 
it preclude the construction that it is also a vejeta so that the 
ceremony of marriage performed with such a girl is invalid and 
infructuous to bring about the marital relation ? The answer is, 
it does “not. Vijn4neswara declares it distinctly , enough :— 
“Faved + vee wea yee fafan x x afra amag 
aaay waaay Aak |” “ Gotra and pravara indicate distinct 
exceptjons limiting the scope of the injunction (about marriage). 
Tn the case of girls connected by pindas or having the same 
gotra ot the same pravaras the character of a validly wedded 
wife does not at all arise.” Raghunandana also lays down 


the same view: "a gamana writ fate fugara : ware 
uzat EEICEEE TEIGI ” “The negative particle in the text’ ‘a 
wife having the same fravaras must not be wedded’ occurring’ 
in the Vishnusutra, &c,, has to be construed às importing a ware 
in as much asit has reference to an object of positive injunc- 
tion ;” and Kasiram Vachaspati in commenting“upon this makes 
the point perfectly clear ;—"qura amarfefauran ur fafawearaae, 


e ` 
a 
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aa iagi wae namig enet wife: 


wa watana: m ied aa iaaa, 
waa anaqa: ; faura p Renaa wma fa WRM: 


eeta aa gee aa sfa ma: j” “And therefore, 


as the positive injunction only touches the case of a girl other 
than those having the same gotra and so forth, in such a case 


‘alone, and not in the case of one. having the same gotra 


and so forth, does the character of a lawfully wedded wife 
arise. On a construction not recognising the precept as a 
t paryudasa,’ one having the same gotra and so forth would 
become a validly wedded wife according to such texts as ‘a wife 
Similar (in caste or character) should be selected ; this is the 
purport. Hence in the text ‘ qifat &c.,’ the negative particle 
implies paryudasa and ntshedha both ; therefore in such a case 
the marital relation does not arise, and by force of the uzshedha 
abandonment and penance have to be made ; such is the mean- 
ing ; that is, in such a case misfortune arises to the performer 
by reason of the performance of an act prohibited in view of 
neavisible results.” 

x The above discussion establishes that a negative precept, 
attached to a positive injunction but only covering a portion of 
the ground which would otherwise fall within its scope, has the 
effect of introducing a limiting clause into the positivé injunction, 
so that an act performed in violation of it would not be a valid 
performance of the injunction. The negative precept may, 
therefore, be characterised in such a case as mandatory if the 
word be taken to have reference to the invalidating effect which 
its infringement will have upon the performance of the act 

enjoined. I cannot, however, help thinking that the introduction , 
of the distinction between a mandatory and a recommendatory 
prohibition into the discussion represented above is calculated 

to confuse the real issue and suggest an erroneous impfession. 

A negative precept construed as an exceptional clause limiting 

the scope of the positive injunction to which it is attached is, 

in one sense, not a prohibition -at all in the strict sense of the 

word, for ordinarily there is no penalty prescribed for its viola- 
tion. For instance, if a person disregarding the negative precept 
‘ad are a gefa (Let not a person perform Sraddha at night) 

performs Sraddha at night, he does not thereby incur any sin 
nor render himself liable to spiritual demerit leading to misfor- 
tune in the life to come; only, if he does it, there is so much 

labour lost. On the other hand, a prohibition to take certain 


VoL. IV.] INTERPRETATION OF NEGATIVE PREOEPTS, BTO. TIa 


kinds of food is, in one sense, more imperative, for its infringe- 


ment involves spiritual demgrit and threatens the person who- 


mfringes it with future misgry by way of punishment. It, 
therefore, seems to me that it is only a EUranfAty, t e, a prohi- 
bition founded upon visible sensuous grounds, that can be called 
` recommendatory in the strict sense of the word ; on the other 
hand, a prohibition supported by a supersensuous sanction 


(weetenfate ) cannot strictly be described as recommendatory, for. 


such a prohibition does not derive its authoritative character 
from any extraneous consideration, and is not an appeal to your 
good sense and understanding, but is a mandate issuing from 
the Supreme Lawgiver which you must obey on pain of incurr- 
ing sin and subjecting yourself to consequent punishment. The 
thing is, it is not always easy to render the technical ‘terminology 
of one system into that of another with perfect accuracy, and 
the distinction between qajzrq and yasanfaty does not seem to 
be identical with the distinction between’ a mandatory anda 
recommendatory prohibition. To some extent and in certain 
phases they may indeed agree ; but it is useful to remembemin 
what aspects they may differ in order. to prevent laxity of 
language and consequent confusion of ideas. 


(ii) In cases where the scope of the positive injunction is 
co-extensive ‘with that of the negative precept different consi- 
derations arise, for in those cases it is impossible to construe the 
negative precept as a restrictive or limiting clause into the 
positive injunction ; here, therefore, there arises a conflict 
between the two, and, as there is no way to avoid the difficulty, 
one is forced to admit that, the positive injunction being counter- 
balanced by the negative, the observance or nonobservance of the 
negative precept is optional according to the maxim ‘qeprafatre- 
fare,’ (when two texts of equal force are in conflict there arises 
a cas@ of option). It is true that the admission of fae or 
optional alternatives is beset with various objections, as I have 
already pointed out, but in cases like these there is no way to 
get out of it. 


“qafaereaitisty efe]: 
fear arPraaa afeca a fra)’ 


“ Although the admission of optional alternatives involves 
an eightfold®fault, still it has to be made in the case of the texts 
regarding Mfg and qq (as materials of sacrifice), for there is no 
other wat,” 
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In this connection I cannot do better than quote the lucid 
exposition of Laugakshi Bhaskara :-- 


“gafa freee sft wre, aaia) yer afa. 
Afi cerita; wafe sf? Tefet were manag N- 
aera fiery femme A À aaa, w aag ule wa 
Aeiiaan: ae a aA warts aiit: 


ant) aaraa, wired deft weds aara fafafa | afe r. 


wafer yw, qerdaram: wer Ra alata Pefed wend arrears: 
aq | aise a arate afefafetrary WASA MAANA NARTA Agf 
asua qa fala: ts fraanafa: qara SITET |” 


In some « cases t pratishedha’ has to be adopted for want of 
any other way although it involves the admission of optional 
alternatives. For instance in such texts as ‘the vessel called: 
Wet should -not be accepted at the Atiratra sacrifice? Here, 
although the prohibition, as it relates to a positive injunction’ 
that the vessel called Wresft should be accepted at the Atiratra 
sacrifice,’ gives rise to optional alternatives, still it cannot be 
construed as ‘ paryudasa,’ for that’ is impossible. Thus, if you 
connect the negative particle with the thing Stea}, in that case- 
the sentence would mean (construed as paryudasa) that at the 
Atiratra sacrifice things other than reat should be taken, which 
is impossible being in conflict with the express injunction that 


that vessel should be taken at that sacrifice; so also, if the 


negative particle be taken to relate to the thing ‘ Atiratra,’ 
then the signification of the sentence would be that the vessel: 
should be accepted at sacrifices other than Atiratra ; that also 
is not possible being opposed to the positive injunction about 
the same. Therefore, there being no other course open in this 
case, it should be taken that the negative precept prohibits the 


- acceptance of West} as enjoined by the Sastra. It is no objection 


that this involves the admission of optional alternatives, for even 
that has to be~conceded.” 

(#3) There is one matter more which, I ‘think, may be . 
mentioned at this place although it does not call for any detailed 


_ discussion. A negative precept, as has been already stated, 


cannot annul a positive injunction, but incorporates itself into 
the positive injunction as a limiting clause or proviso, or, when 
that is impossible, makes the entire thing optional. This is so 
when the positive injunction is based upon an express text ; 
but it is otherwise when the injunction is a matter of*inference 
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based upon the principle of ‘dtidesa’ or analogical extension, 
for in such a case .the express negative precept prevails and 
prevents the raising of the isference opposed to it, This is 
but logical, for an analogy need got be more than partial, and is 
always weaker than a distinct text to the contrary. . 

(3). -Inthe above discussion I have dealt with negative 
precepts that appear in a negative form., I should, however, 
mention that there may be cases where an apparent positlve 
injunction has to be construed as implying a prohibition. Such 
injunctions are called paritsamkhyd vidhis. I will give one 
example to explain this subject. Thereis a text in the Smriti 
permitting the-eating of five specified classes of five-clawed 
animals, (q4 quqa awn). This text is apparently in the form of 
a vidhi or positive injunction, but is really an arthavdda pregnant 
-with a negative, for, while making it allowable for (but not 
enjoining) a man to eat the flesh of the five specifically enume- 
rated classes of five clawed animals, it really implies a prohibition 
forbidding the eating of the flesh of five-clawed animals other. 
than those five. The reason for adopting this construction may, 
be thus explained. Eating is a result of natural inclination ; 
it is, therefore, absolutely- redundant for the’ Sastra to enjoin. 
that certain things may be eaten, for, if they are eatable, people 
do not stand in need of a Sastric injunction to induce them ta 
follow the cravings of their natural appetite; that being so, 
the permissive clause is of no worth as a positive declaration, 
but it should be taken that the intention of the Sastra in 
permitting the eating of certain classes of food from among a 
larger class was to prohibit the eating of the rest of that class, 
on a principle akin to the maxim ‘expressio unius est exclusio 
alterius.’ It must not, however, be forgotten that such a con- 
struction is farfetched and is subject to a threefold defect. accord- 
ing tg the Mimansakas :— 


Career UGTA FIAT | 
maa ararigad afer fagia” 


“Parisamkhya has a threefold defect as it involves the. 


abandonment of plain sense, the adoption of a nonapparent 
meaning, and the obstruction of what would otherwise be 
accepted.” This mode of construction should not, therefore, 
be adopted unless its nonadoption would render the permissive 
clause futile and devoid of real significance ; in other words, 
it.is adopted ag a last resort to save the clause from being 


td 
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absolutely superfluous. It need hardly be said that when an 
apparently positive precept is thus converted into a negative 
one, the particular character of the precept has to be determined 
in accordance with the principlesswhich I have already attempted 
to explain. , 

I have now explained the principal rules of construction 
applicable to ascertain the character of a negative precept, and 
also tried to point out the logical basis of these rules. It is 
beyond the limits which I must, at present, assign to my thesis 
to apply these rules to the various cases which may arise for 
decision in a Court of Justice ; but I trust that if the principles 
are properly understood along with their logical grounds, the 
task of applying {them to individual cases as they arise for 
deliberation is not likely to create any considerable difficulty ; 
the illustrations which I have given in explaining the principles 
may also be of some assistance in this respect. One must, how- 
ever, be careful that he may not be misled by false analogies, 
and considering two cases to be similar reason from the one to 
the other without due ‘regard to the points of distinction indi- 
cafed in the above discussion. The judgment of their Lordships 
of the Privy Council in the case of Balusu. Gurulingaswami v. 


“Balusu Ramalakshmamma and others (3 C. W.N. 427) seems to 


contain several instances of the application of such false analo- 
gies; For instance, their Lordships say that they could not see 
“why the injunctions relating to the only son were imperative 
and legal while those which relate to the eldest son were only 
monitory or religious,” and so forth. It is somewhat strange 
that it did not strike. their Lordships that there is an express ` 
negative precept in relation to the adoption of an only son, 
while the prohibition of the adoption of the eldest son is merely 
inferential'based on the meritorious character ascribed by Manu 
to such son. An express negative precept attached to a positive 
injunction and covering a portion of its ground should, as I 
have stated above, be construed as an exceptional clause limiting 
the scope of the positive injunction, so that its violation would 
render the performance of the ceremony invalid and infructuous ; 
but such a censtruction is not possible where a similar negative 
precept does notvat’all exist in the Dharmasastras. Mr. Colebrooke 
was, therefore, perfectly justified in using the word ‘must’ in 
the former case and ‘should’ in the latter, and their Lordships 
of the Privy Council seem to be a little too bold” when they 
say that “it is an unfortunate thing that in translating a law 
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book Mr. Colebrooke should have used different English words 
to represent the same Sanskrit word,” (3 C. W. N. 450). With 
great deference to their Lordsltips one might think that what 
was really unfortunate was tlgat they had to decide the very 


-difficult question that arose for determination under a great 


disadvantage due to want of proper acquaintance with the rules 
of construction laid down by authoritative writers on Mimansa, 
a disadvantage which, with admirable candour, their Lordships 
themselves admit. 


It is, however, needless to prolong this discussion any 
further. Although for a practical lawyer some of the questions, 
that may require the aid of the rules of construction explained 
above, have been set at rest by the decisions of our Courts, yet 
there may still be many more for which those rules may even 
now be found useful ; and fora genuine student of Hindu Law 
as laid down by the sages their value is simply incalculable ; 
time will fly as it has always done ; decisions will be passed and 
sometimes forgotten ; but so long as the Hindus will revere 
their Dharma-sastras, an enquiry into the principles of con- 
struction bearing upon their pronouncements will not prôve 
futile, for, a a i s 

“my iga Remrarfacifen | 
qeagTs wwe BeAac: uv” 

t He alone, and no one else, knows the sacred law who 
explores the precepts of law uttered by the sages by the use 
of reasoning not repugnant to the Vedic lore.” 


Dr. Priyanath Sen. H.A.DL. 
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>- SHORT NOTES. 
Road-Céss Act (IX of 1880 B. C| Sio. 20, Sub-secs, (a) and (b). 

Appeals by the Defendants, 

Held, (Rampini and Woodroffe JJ. HŠ That the law does not require that, 
the whole of- the rent which is payable bya particular tenant should be entered 
against that person’s name. Sub-section (a) to section. 20 only requires that ` 
all the lands for which rent is payable should be entered in the return, 


That the rate of rent can only be said to be changed, when the ie + 
in which the bhaoli rent is payable, is increased. : 7 


Babus Umakali Mukerji and Gonesh Dutt Singh tor Appellants, 
Moulvi Syed Shamsul Huda for Respondents, -- , 


Appeals dismissed, 


Costs, realisation Tee ete free Appeal. 


Appeal by the J udgment-debtor. 

The appellant was ordered to pay in an ei to His Majesty in Council , 
certain costs. The respondent applied, for execution of the decree for costa 
by attachment ofa certain amount of money belonging to one of the judgment- 
debtors only which was in deposit in the Court, instead of applying. to .realise 
the same out of the sum which was in ‘deposit as security for costs in the 5, High 
Cot. ; 

Held, (Brett and Gupta JJ. )—That the aneio, out of, which fund the 
costs were to be realized, was one for determination. by, the Court RESRUEDS, i 
the decree in the exercise of its discretion. ` : ‘ 


Babu Nalini Ranjan Chatterji for Appellant. _ 
nı - Babu Digumbur Chatterji for Respondent, 


Appeal allowed 





Fraud—Deoreo—Superior Oourt—Inferior Oowrt, powsr of, to set aside, 

Heid, (Brett and Gupta JJ.)—That fraud vitiates all proceedings obtained 
thereby, and though a Court of inferior jurisdiction may not have the-power 
to set aside a decree passed by a Court of ‘superior jurisdiction, on the ground 
that it has been obtained by fraud, still it has the power, at least, to treat it 
asa nullity and to pass a judgment declaring it to be go. 

T. L. R. 10 Cale, 612 and 5 C. W. N. 559 explained. 
` . Babus Boidya Nath Dutt and Nogendra Nath Mittra TI for Appellanta, 

Babus Dwarka Nath ata and sl a Nath Sees for 
i a : me 


. 
` 


5 Appeal diemiseed, 
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